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PREFACE. 


In  preparing  the  second  volume  of  this  series,  I  have 
followed  substantially  the  plan  outlined  and  pursued  by  my 
able  and  experienced  predecessor,  permitting  myself  the 
luxury  of  such  chang^s^only  in  the  make-up  of  the  book  as 
it  seemed  would  facilitate  reference  thereto ;  e.  g,,  the  intro- 
duction into  the  notes  of  sections  and  headlines,  the  consoli- 
dation of  the  two  indexes  of  the  first  volume,  and  an 
enlarged  table  of  contents.  I  have  endeavored  to  make  the 
notes  as  exhaustive  of  their  particular  subjects  as  the  plan 
of  the  work  rendered  practicable,  and  have  also  endeavored 
to  avoid  duplicating  the  annotations  in  the  first  volume, 
except  in  one  instance,  (the  note  to  In  re  Debs,)  which  is  its 
own  best  excuse ;  for  an  omission  to  insert  that  case,  which 
was  the  most  important  decision  of  the  last  year,  forever 
putting  to  rest,  so  far  as  this  country  is  concerned,  the  pre- 
viously much-vexed  question  of  the  authority  of  equity  to 
interfere  in  labor  disputes,  would  have  been  a  far  more 
serious  defect  than  the  repetition  of  the  note  on  that  subject. 

ARDEMUS  STEWART. 
Philadelphia. 
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Charity  —What  constitates  —Gift  •  to  .Anti-vivisection 
Society.  «,       „  - 

In  re  FOVEAUX.         ■ .      • 
CROSS  V.  LONDON  ANTI-VIVISECTION  SOCIETY. 

(Chancery  Division — ^Chitty,  J.,  July  23,  1895.) 

([189e5]  2  Ch.  501.) 

Societies  for  the  suppression  and  abolition  of  vivisection  are  charities 
within  the  legal  definition  of  the  term  ''charity.'' 

Frances  Foveaux,  by  her  will  dated  August  24,  1842, 
appointed  her  daughter,  Catherine  Foveaux,  sole  executrix 
and  trustee,  and  gave  her  the  sole  management  of  her 
money  in  the  public  funds  for  the  benefit  of  herself  and 
her  brother,  Charles  Foveaux,  with  certain  conditions  in 
the  will  mentioned.  By  a  codicil  which  was  undated,  the 
testatrix,  after  stating  that  the  chief  object  of  her  will  was 
to  preserve  to*  her  daughter  the  most  absolute  power,  not 
only  over  the  interest  of  her  (the  testatrix's)  money  for  her 
own  and  brother^s  advantage,  in  equal  shares  during  their 
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lives,  but  the  most  uncontrolled  right  of  disposing  of  the 
principal  from  which  such  interest  was  derived  "  for  some 
charitable  purposes,"  provided  there  existed  no  such  heirs 
as  in  the  will  mentioned,  and  in  default  of  such,  provided 
neither  herself  nor  her  daughter  had  commenced  the  par- 
ticular charity  for  which  they  were  interested,  it  was  her 
will  that  her  daughter  should  either  carry  on  that  intention 
or  "  will  the  principal  of  any  moneys  after  her  brother*8 
death  either  to  Hanwell,  the  Royal  Free  Hospital,  or  any 
other  charity ;"  and  in  default  of  such  appointment  the  tes- 
tatrix directed  that  on  the  death  of  her  daughter  her  money 
should  be  divided  between  the  ".xjharities  before  named ;" 
and  added  that  the  amount  of ;her  property  was  £6,000 
sterling  in  the  £3  lOs.  pef^}i^hx:  annuities.  The  testatrix, 
Frances  Foveaux,  dieji^  {n' January,  1844 ;  Charles  Foveaux 
diedin  April,  1873V  ^Z*^" 

Catherine  EoTCaux;  by  her  will  dated  February  25, 1895, 
after  reciUH^^/thal  she  had  under  the  will  of  her  late 
mother. 8C*^Ver  of  giving  and  appointing  for  charitable 
pitcjTqses  k  sum  of  £6,000,  then  invested  in  £2  15«.  Con- 
S©]}d4fed  Stock  among  divers  charitable  bequests  gave 
*^  £§00  stock  each  to  the  Victorian  Street,  now  joined  with 
the  International,  Society  for  the  Total  Suppression  of 
Vivisection,  to  the  London  Anti-Vivisection  Society,  and  to 
the  Scottish  Society  for  the  Total  Suppression  of  Vivisec- 
tion," and  appointed  the  plaintiffs  executors  of  her  will. 
The  testatrix  Catherine  Foveaux  died  in  March,  1895. 

This  was  a  summons  taken  out  by  the  executors  of  the 
last  named  testatrix  for  the  determination  of  the  question 
whether  under  the  power  to  appoint  among  charities,  given 
by  the  will  of  Frances  Foveaux,  the  appointment  by  the 
will  of  Catherine  Foveaux  in  favor  of  the  London  Anti- 
Vivisection  Society  and  the  Victoria  Street  and  Interna- 
tional Society  for  the  Protection  of  Animals  from  Vivisec- 
tion, was  valid,  the  question  being  whether  the  same 
defendants  were  or  were  not  charities. 
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.  Farwell^  Q.  C.,  and  William  Freeman^  for  the  plaintiflFs. 

W.  D.  RawlinSy  for  the  defendant  societies. 

Henry  Fellows^  for  the  Royal  Free  Hospital,  one  of  the 
societies  entitled  to  the  residuary  estate  of  the  testatrix, 
Frances  Foveaux,  in  default  of  appointment. 

The  following  cases  were  cited  or  referred  to :  Thornton 
V.  Howe,  31  Beav.  14 ;  Attorney  General  v.  Lawes,  8  Hare, 
32 ;  Armstrong  v.  Reeves,  25  L.  R.  Ir.  325 ;  In  re  Joy,  60 
L.  T.  N.  S.  175;  Cocks  v.  Manners,  12  L.  R.  Eq.  574;  In 
re  Douglas,  35  Ch.  D.  472  ;  Atty.  Gen.  v.  Whorwood,  1  Ves. 
Sr.  534 ;  Lewis  v.  Fermor,  18  Q.  B.  D.  -532  ;  Commissioners 
for  Special  Purposes  of  Income  Tax  u  Pemsel,  [1891] 
A.  C.  531 ;  Marsh  v.  Means,  3  Jur.  N.  S.  790 ;  University  of 
London  v.  Yarrow,  1  De  G.  &  J.  72 ;  Jn  re  Vallance, 
Seton,  (5th  Ed.)  1141. 

Chitty,  J. — The  question  is  whether  the  two  defendant 
anti-vivisection  societies  are  charities  in  the  technical  sense 
in  which  the  term  "  charity  "  is  used  in  law.  •  There  is  a 
third  society  whose  objects  are  apparently  similar,  and  in 
whose  favor  a  similar  gift  has  been  made,  but  this  society  is 
domiciled  in  Scotland ;  and  could  not,  according  to  the 
existing  Rules  of  Court,  be  served  with  the  originating  sum- 
mons. They,  however,  are  aware  of  these  proceedings,  and 
are  content,  as  it  was  stated  at  the  bar,  to  leave  the  argu- 
ment to  the  two  defendant  societies. 

The  question  arises  in  this  way.  By  her  will,  informal 
and  inexpressed,  but  the  meaning  of  which  it  is  not  difficult 
to  ascertain,  Mrs.  Foveaux  conferred  on  her  daughter  Cathe- 
rine a  special  power  of  appointing  a  fund  of  personalty  in 
favor  of  charity.  The  daughter.  Miss  Catherine  Foveaux, 
in  exercise  of  this  power,  has  by  her  will  appointed  £300  to 
each  of  three  anti-vivisection  societies.  Had  the  daughter 
made  the  gifts  out  of  her  own  personal  estate  the  gifts  would 
have  been  perfectly  valid.  The  societies  are  lawful  socie- 
ties.    No  question  of  perpetuity  would  have  arisen  on  the 


4  IN   RE    FOVEAUX. 

terms  of  the  daughter's  will  or  from  the  nature  of  the  con- 
stitution  of  the  two  defendant  societies,  or,  indeed,  of  the 
Scottish  Society,  so  far  as  I  am  aware  of  the  nature  of  the 
constitution  of  that  society.  The  object  of  the  two  societies 
before  the  court  is  substantially  the  same — ^the  total  sup- 
pression of  the  practice  of  vivisection.  According  to  the 
rule  of  the  Victoria  Society  the  object  is  the  total  abolition 
of  the  practice  of  vivisection  as  defined  in  the  report  of  the 
Royal  Commission,  and  the  action  of  the  society  in  opposing 
vivisection  rests  upon  moral  grounds ;  other  considerations 
are  to  be  taken  into  account  subordinately  only  (rules  1  &  2). 
The  object  of  the  London  Anti- Vivisection  Society  is  declared 
by  its  rules  to  be  to  secure  the  total  abolition  of  the  practice 
commonly  called  vivisection.  Should  it  ever  be  desirable, 
either  from  its  object  having  been  attained  or  from  other 
reasons,  to  dissolve  the  society,  its  general  surplus  property 
is  to  be  applied  to  the  benefit  of  the  animal  creation  in  such 
manner  as  the  general  committee  shall  determine  (rules 
1,  19).  In  determining  this  question  of  charity  the  court 
does  not  enter  into  or  pronounce  any  opinion  on  the  merits 
of  the  controversy  which  subsists  between  the  supporters  and 
opponents  of  the  practice  of  vivisection.  It  stands  neutral. 
Humane  men  and  women  of  a  high  order  of  intelligence 
and  education  are  found  in  the  ranks  on  either  side.  Stated 
broadly,  one  side  holds  that  the  practice,  under  carefully 
guarded  provisions,  although  it  may  inflict  some  suffering 
on  the  lower  order  of  animals,  is  justifiable,  and  tends  to 
promote  the  welfare  of  the  human  race  and  also  of  the  lower 
order  of  animals  in  general.  They  have  the  Act  of  Parlia- 
ment in  their  favor  (39  <fe  40  Vict.  c.  77).  On  the  other 
hand,  the  anti-vivisectionists  hold  that  the  practice  is  wholly 
unjustifiable.  The  repeal  of  the  Act  of  Parliament  is 
undoubtedly  part  of  their  object;  it  is* not,  however,  con- 
fined to  this,  but  extends  to  the  total  suppression  of  what  the 
members  of  the  society  consider  to  be  a  cruel  and  immoral 
practice.     The  element  of  morality  and  the  improvement 
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of  morality  from  their  point  of  view  must,  I  think,  be  taken 
to  be  involved  in  their  object. 

Cases  arise,  such  as  the  present,  in  which  it  is  not  easy  to 
ascertain  whether  a  particular  institution  is  or  is  not  a 
charity.  Charity  in  law  is  a  highly  technical  term.  The 
method  employed  by  the  court  is  to  consider  the  enumera- 
tion of  charities  in  the  statute  of  Elizabeth,  bearing  in 
mind  that  the  enumeration  is  not  exhaustive.  Institutions 
whose  objects  are  analogous  to  tliose  mentioned  in  the 
Btatute  are  admitted  to  be  charities ;  and  again,  institutions 
which  are  analogous  to  those  which  are  already  admitted 
by  reported  decisions  are  held  to  be  charitable.  The  pur- 
suit of  these  analogies  obviously  requires  caution  and  cir- 
cumspection. After  all,  the  best  that  can  be  done  is  to 
consider  each  case  as  it  arises,  upon  its  special  circum- 
stances. To  be  a  charity  there  must  be  some  public  pur- 
pose— something  tending  to  the  benefit  of  the  community. 
The  benefit  in  point  of  local  area  need  not  extend  to  the 
public  at  large;  a  trust  for  the  benefit  of  the  inhabitants 
of  a  particular  district  will  suffice.  In  Commissioners  for 
Special  Purposes  of  Income  Tax  v,  Pemsel,  [1891]  A.  C, 
531,  583,  Lord  Macnaghten  says  that  charity,  in  its  legal 
sense,  comprises  four  principal  divisions — ^trusts  for  the  re- 
lief of  poverty ;  trusts  for  the  advancement  of  education ; 
trusts  for  the  advancement  of  religion,  and  trusts  for  other 
purposes  beneficial  to  the  community,  not  falling  under  any 
of  these  preceding  heads.  In  examining  the  purposes  of 
any  particular  trust  the  court  has  taken  a  liberal  rather  than 
a  narrow  view  of  the  subject.  Under  the  head  of  the 
advancement  of  religion  the  court  has  not  confined  itself 
to  the  advancement  of  the  tenets  of  the  Church  as  estab- 
lished by  law  ;  it  has  held  trusts  for  the  promotion  of  many 
divers  forms  of  the  Christian  religion  to  be  valid  charities.  A 
strong  illustration  of  this  is  to  be  found  in  Thornton  u  Howe, 
34  Beav.  14.  Sir  John  Romilly  held  there  that  a  trust 
for  the  publication  of  the  works  of  Joanna  Southcott  was  a 
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valid  charity.  He  found  that  her  works  were  not  immoral 
or  subversive  of  religion,  although  he  found  in  them  much 
that  was  very  foolish,  and  although  he  said  that  they  were 
in  a  great  measure  incoherent  and  confused,  he  considered 
that  they  were  written  with  a  view  to  extend  the  influence 
of  Christianity — i.  e.,  the  advancement  of  religion.  This 
was  the  ground  on  which  he  based  his  decision.  He  did 
not  think  that  it  was  incumbent  on  him  to  say  that  religion 
would  in  fact,  or  according  to  his  own  judgment,  be  ad- 
vanced. He  looked  to  the  view  or  purpose  of  the  writer. 
Again,  take  the  head  of  the  relief  of  poverty.  Dole  chari- 
ties were  greatly  in  favor  with  our  ancestors.  Modern  expe- 
rience, regard  being  had  to  the  increase  of  population, 
change  of  residence,  and  other  altered  circumstances,  has 
shown  that  such  charities  tend  to  pauperize  a  district,  and 
are  not  beneficial ;  and  in  framing  new  schemes  the  court, 
having  within  the  limits  of  judicial  discretion  to  express  its 
own  views  on  the  question,  sets  itself  against  this  form  of 
charity.  Yet  undeniably  a  dole  charity  if  created  at  the 
present  daj'^  is  a  valid  charity. 

I  proceed  to  deal  with  the  authorities  more  particularly 
bearing  on  the  present  question.  In  University  of  London 
V.  Yarrow,  1  De  G.  &  J.  72,  it  was  held  that  a  bequest  for 
establishing  an  institution  for  investigating,  studying;  and 
curing  maladies,  distemper  and  injuries  to  which  any 
quadrupeds  or  birds  useful  to  man  might  be  found  subject, 
was  charitable.  It  was  part  of  the  testator *s  bequest  that 
kindness  to  the  animals  committed  to  the  charge  of  the 
superintendent  of  the  institution  should  be  a  general  prin- 
ciple of  the  institution.  Lord  Cranworth  thought  that  by 
animals  or  birds,  useful  to  mankind,  domestic  animals  were 
meant;  but  if  a  more  expansive  meaning  ought  to  be 
attributed,  he  would  not  at  all  say  that  the  charity  would 
be  bad.  In  Marsh  v.  Means,  3  Jur.  N.  S.  790,  Wood,  V.-C, 
appears  to  have  considered  that  if  the  gift  had  been  for 
supporting  the  objects  and  principles  enunciated  in   the 
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prospectus  published  in  the  "  Voice  of  Humanity  "  ther^ 
would  have  been  a  good  charity.  Stated  generally,  the 
main  object  was  to  prevent  cruelty  to  animals,  and  the 
animals  intended  to  be  protected  were  not  merely  domestic 
animals.  In  In  re  Vallance,  Seton,  (5th  Ed.)  1141,  a  society 
to  promote  prosecution  for  cruelty  to  animals  was  deemed 
charitable.  In  In  re  Douglas,  35  Ch.  D.  472,  Kay,  J.,  con- 
sidered that  gifts  to  the  Royal  Society  for  the  Prevention  of 
Cruelty  to  Animals  and  the  Society  for  the  Protection  of 
Animals  liable  to  Vivisection  and  to  the  Home  for  Lost 
Dogs,  were  all  charitable.  On  the  appeal,  Lindley,  L.  J., 
was  of  the  same  opinion,  but  he  declined  to  express  any 
opinion  one  way  or  the  other  whether  "  the  International 
Society  for  the- Total  Suppression  of  Vivisection,"  in  its  then 
present  state,  was  as  good  an  object  for  a  charitable  bequest 
as  it  had  been  before  its  constitution  had  been  altered,  and 
BowEN,  L.  J.,  expressly  reserved  this  question  for  future 
consideration.  In  In  re  Joy,  60  L.  T.  N.  S.  175,  there  was 
a  gift  in  favor  of  a  society  which  the  testatrix  described  as 
"  The  Society  for  Suppressing  Cruelty  by  United  Prayer." 
My  decision  was  that  there  was  no  such  society  in  existence 
at  the  time  of  the  testatrix's  death  ;  that,  in  substance,  the 
lady  herself  was  the  society  if  i{  ever  existed ;  and  that  the 
society,  assuming  that  it  continued  to  exist  until  her  death, 
at  all  events  died  with  her;  and  that  no  general  charitable 
intent  was  manifested.  The  question  whether  an  anti- 
vivisection  was  a  charity  was  discussed,  but  was  not  decided. 
In  Armstrong  v.  Reeves,  25  L.  R.  Ir.  325,  the  Vice-Chancellor 
of  Ireland  held  that  legacies  to  two  societies,  the  objects  of 
which  were  the  suppression  of  vivisection,  were  charitable 
legacies.  In  opposition  to  the  claim  of  the  defendant 
societies  it  was  argued  that  the  Vice-Chancellor  took  an 
erroneous  view  of  the  effect  of  the  authorities  he  referred  to ; 
but  however  this  may  be,  the  Vice-Chancellor  clearly  ex- 
pressed his  own  opinion  on^  the  subject,  apart  from  In  re 
Joy,  60  L.  T.  N.  S.  175,  and  In  re  Douglas,  35  Ch.  D.  472. 
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Agaiu,  it  was  urged  that,  having  decided  that  there  was  no 
perpetuity,  it  became  unnecessary  for  the  Vice-Chancellor 
to  consider  the  question  of  charity.  But  the  Vice-Chan- 
cellor considered  this  question  on  the  assumption  that  there 
was  a  perpetuity,  and  the  conclusion  at  which  he  arrived 
cannot  be  treated  as  a  mere  dictum;  it  was  part  of  his  de- 
cision. Now,  although  the  judgment  does  not  bind  me  as 
an  authority,  still  I  ought  to  treat  it  with  the  respect  due  to 
the  learned  Vice-Chancellor  of  Ireland.  In  Commissioners 
for  Special  Purposes  of  Income  Tax  v.  Pemsel,  [1891]  A.  C. 
531,  550,  the  present  Lord  Chancellor  refers  to  the  purposes 
of  anti-vivisection  societies  as  being  comprehended  in  Eng- 
land within  the  term  "  charitable  purposes.'' 

The  result  appears  to  me  to  be  this.  There  is  a  balance 
of  judicial  opinion  in  favor  of  the  defendant  societies; 
there  is  no  express  authority  against  them.  On  principle, 
if  a  society  for  the  prevention  of  cruelty  to  animals  is  a 
charitable  society,  it  would  seem  to  follow  that  an  institu- 
tion for  the  prevention  of  a  particular  form  of  cruelty  to 
animals  is  also  charitable.  The  mere  infliction  of  pain  is 
not  necessarily  cruelty ;  into  the  question  of  what  is  cruelty 
the  moral  element  largely  enters :  Lewis  v,  Fermor,  18  Q. 
B.  D.  532.  It  may  be  trul^  said  that  the  infliction  of  justi- 
fiable pain  is  not  cruelty.  The  question  of  what  is  and 
what  is  not  justifiable  is  a  question  of  morals,  on  which 
men's  minds  may  reasonably  differ  and  do  in  fact  differ. 
Cruelty  is  degrading  to  man;  and  a  society  for  the  sup- 
pression of  cruelty  to  the  lower  animals,  whether  domestic 
or  not,  has  for  its  object,  not  merely  the  protection  of  the 
animals  themselves,  but  the  advancement  of  morals  and 
education  among  men.  The  purpose  of  these  societies, 
whether  they  are  right  or  wrong  in  the  opinions  they  hold, 
is  charitable  in  the  legal  sense  of  the  term.  The  intention 
is  to  benefit  the  community;  whether,  if  they  achieved 
their  object,  the  community  would  in  fact  be  benefited,  is  a 
question  on  which  I  think  the  court  is  not  required  to  ex- 
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press  an  opinion.     The  defendant  societies  may  be  near  the 
border  line,  but  I  think  they  are  charities. 

CHABITIES. 

1.  Qeneral  Doctrine  of  Charitable  Qifts.— The  doctrine  of 
charitable  gifts  is  founded  on  the  statute  of  43  Eliz.  c.  4,  which 
was  designed  to  restore  and  encourage  the  various  charities  that 
earlier  statutes  had  abolished.  Its  preamble  reads  as  follows 
(modernizing  the  spelling) :  "  Whereas  lands,  tenements,  rents, 
annuities,  profits,  hereditaments,  goods,  chattels,  money  and 
stocks  of  money  have  been  heretofore  given,  limited,  appointed 
and  assigned,  as  well  by  the  Queen's  most  excellent  Majesty  and 
her  most  noble  progenitors,  as  by  sundry  other  well-disposed 
persons,  some  for  relief  of  aged,  impotent  and  poor  people,  some 
for  maintenance  of  sick  and  maimed  soldiers  and  mariners, 
schools  of  learning,  free  schools  and  scholars  in  universities, 
some  for  repair  of  bridges,  ports,  havens,  causeways,  churches, 
seabanks  and  highways,  some  for  education  and  preferment  of 
orphans,  some  for  or  towards  relief,  stock,  or  maintenance  for 
houses  of  correction,  some  for  marriage  of  poor  maids,  some  for 
supportation,  aid  and  help  of  young  tradesmen,  handicraftsmen 
and  persons  decayed,  and  others  for  relief  or  redemption  of  pris- 
oners or  captives,  and  for  aid  or  ease  of  any  poor  inhabitants 
concerning  payment  of  fifteens,  setting  out  of  soldiers  and  other 
taxes."  This,  according  to  Justice  Gray,  in  Jackson  v.  Phillips, 
14  Allen,  (Mass.)  539, 551,  '*  mentions  three  classes  of  charitable 
gifts— namely.  First:  In  the  relief  and  assistance  of  the  poor 
and  needy,  specifying  only  'sick  and  maimed  soldiers  and 
mariners,'  *  education  and  preferment  of  orphans,'  *  marriages  of 
poor  maids,' '  supportation,  aid  and  help  of  young  tradesmen, 
handicraftsmen  and  persons  decayed,' '  relief  or  redemption  of 
prisoners  and  captives,'  and  assistance  of  poor  inhabitants  in 
paying  taxes,  either  for  civil  or  military  objects.  Second,  for 
the  promoting  of  education,  of  which  the  only  kinds  specified 
in  the  statute  (beyond  the  'education  and  preferment  of  or- 
phans,' which  seems  more  appropriately  to  fall  within  the  first 
class, )  are  those  *  for  maintenance  of  schools  of  learning,  free 
schools,  and  scholars  of  [jdc]  universities.'  Third  :  For  the  re- 
pair and  maintenance  of  public  buildings  and  works,  under 
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which  are  enumerated  '  repair  of  ports,  havens,'  and  '  seabanks,' 
for  promoting  commerce  and  navigation  and  protecting  the  land 
against  the  encroachments  of  the  sea;  of  ^bridges,'  'cause- 
ways,' and  *  highways,'  by  which  the  people  may  pass  from  one 
part  of  the  country  to  another ;  of  '  churches,'  in  which  religion 
may  be  publicly  taught,  and  of  *  houses  of  correction.' "  This 
classification  and  enumeration,  however,  was  even  then  mani- 
festly incomplete ;  and  each  succeeding  generation  has  found  it 
more  defective.  Accordingly,  it  has  always  been  the  practice  to 
include  among  charitable  gifts  a  gift  for  any  purpose  within  the 
principle  and  reason  of  the  statute,  though  not  expressly  named 
therein ;  and  the  result  of  this  mode  of  interpretation  has  been 
to  extend  the  protection  of  the  statute  over  gifts  which  at  the 
time  of  the  passage  would  have  been,  and  were  for  long  years 
thereafter,  held  illegal.  It  has  also  led  to  the  insertion  of  a 
fourth  class  of  charitable  gifts,  namely,  those  for  religious  uses, 
the  only  instance  of  which  in  the  statute  is  that  for  the  repair 
and  maintenance  of  churches.  But,  even  in  jurisdictions  where 
the  statute  of  43  Eliz.  has  not  been  adopted,  or  has  been  abro- 
gated, it  still  remains  the  underlying  principle  on  which  the 
doctrine  rests ;  and  no  purpose  wholly  outside  of  or  contrary  to 
its  spirit  will  be  upheld  as  a  valid  charitable  use. 

2.  Definition  and  Beqaisites  of  a  Charity.— There  have  been 
many  attempts  at  defining  a  charity.  The  older  ones,  being 
more  or  less  based  upon  the  statute  of  43  Eliz.,  are  too  narrow 
to  be  now  of  any  practical  use ;  and  of  the  more  recent  ones, 
most  are  too  dlflFuse,  or  couched  in  too  general  or  indefinite  lan- 
guage to  be  of  any  greater  value.  Perhaps  the  best,  as  it 
certainly  is  the  most  scientific,  is  that  of  Justice  Gray,  in  the 
case  cited  above  :  "  A  charity,  in  the  legal  sense,  may  be  more 
fully  defined  as  a  gift,  to  be  applied  consistently  with  existing 
laws,  for  the  benefit  of  an  indefinite  number  of  persons,  either 
by  bringing  their  minds  and  hearts  under  the  influence  of  educa- 
tion or  religion,  by  relieving  their  bodies  from  disease,  suffering, 
or  constraint,  by  assisting  them  to  establish  themselves  in  life, 
or  by  erecting  or  maintaining  public  buildings  or  works,  or 
otherwise  lessening  the  burdens  of  government.  It  is  immate- 
rial whether  the  purpose  is  called  charitable  in  the  gift  itself,  il 
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it  is  BO  deacribed  as  to  show  that  it  is  charitable  in  its  nature  :" 
Jackson  17.  Phillips,  14  Allen,  (Mass.)  539,  556.  According  to 
this,  the  requisites  of  a  valid  charitable  gift  are :  (1)  That  it 
be  not  contrary  to  existing  laws,  nor  public  policy;  (2)  That 
it  be  for  the  benefit  of  an  indefinite  number  of  persons ;  and  (3) 
That  it  be  for  one  of  the  purposes  recognized  as  charitable.  If 
it  fails  to  meet  any  one  of  these,  it  cannot  be  upheld  as  a 
charity. 

3.  The  Benefloiaries  most  be  Indefinite.— In  order  that 
a  devise  or  bequest  may  be  upheld  as  a  charitable  gift, 
it  must  be  intended  for  the  benefit  of  an  indefinite  num- 
ber of  persons,  or  a  number  of  indefinite  persons:  Russell 
V.  Allen,  107  U.  S.  163,  167;  Erskine  v.  Whitehead,  84 
Ind.  357.  This  does  not  mean  that  the  benevolence  of  the 
donor  must  extend  to  all  the  world ;  he  can  limit  it  to  any  class 
of  objects,  or  to  any  number  within  that  class,  as  long  as  he 
does  not  specify  the  particular  objects  of  his  bounty :  Thompson 
t?.  Corby,  27  Beav.  649.  Thus,  gifts  to  the  poor  of  a  certain 
locality,  church,  or  religious  belief,  have  been  almost  uniformly 
upheld :  Atty.  Gen.  v.  Comber,  2  Sim  &  Stu.  93 ;  Rogers  v. 
Thomas,  2  Keen,  8 ;  Atty.  Gen.  v.  Webster,  20  L.  R.  Eq.  483 ; 
In  re  Wall,  42  Ch.  D.  510 ;  Jones  v.  Habersham,  107  U.  S.  174 ; 
Beardsley  v.  Bridgeport,  53  Conn.  489 ;  Conklin  v,  Davis,  63 
Conn.  377 ;  Heuser  v.  Harris,  42  111.  425 ;  Craig  v,  Secrist,  54 
Ind.  419;  McAlister  v.  Burgess,  161  Mass.  269;  Hesketh  v. 
Murphy,  36  N.  J.  Eq.  304,  affirming  35  N.  J.  Eq.  23 ;  Bird  v. 
Merklee,  144  N.  Y.  544,  reversing  26  N.  Y.  Suppl.  1021; 
Mclntire  v.  Zanesville,  17  Ohio  St.  352 ;  Clement  v.  Hyde,  50 
Vt  716 ;  Webster  v,  Morris,  66  Wis.  366 ;  except  in  Maryland, 
New  York  and  Virginia,  where  the  doctrine  of  charitable 
uses  has  been  discarded :  Kain  v.  Gibboney,  101  U.  S.  362 ; 
Dashiell  v.  Atty.  Gen.,  5  Harr.  &  J.  (Md.)  392;  Wilderman  v. 
Baltimore,  8  Md.  551 ;  Needles  v.  Martin,  33  Md.  609 ;  Yingling 
V.  Miller,  77  Md.  104 ;  Fosdick  v.  Hempstead,  125  N.  Y.  581  ; 
(but  see  Shotwell  v.  Mott,  2  Sandf.  Ch.  (N.  Y.)  46;)  Seabum 
V,  Seabum,  15  Gratt  (Va.)  423;  and  the  same  is  true  of  gifts 
limited  to  a  certain  sex :  Tappan's  Appeal,  52  Conn.  412 ;  Camp 
V.  Crocker,  54  Conn.  21 ;  Chase  v.  Stockett,  72  Md.  235 ;  or  to  a 
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class  otherwise  specified:  Holmes  v.  Coates,  159  Mass.  226; 
Phila.  V.  Elliott,  3  Rawle,  (Pa.)  170;  Franklin  v.  Phila.,  13  Pa. 
C.  C.  241.  Accordingly,  a  bequest  for  the  benefit  of  "  worthy  de- 
serving poor  white  American  Protestant  Democratic  widows  and 
orphans,"  residing  in  a  certain  town,  has  been  held  a  valid 
charity :  Beardsley  v.  Bridgeport,  53  Conn.  489 ;'  and  one  for 
the  education  of  a  pious  relative  above  the  age  of  fourteen 
years,  a  resident  of  a  certain  town,  of  the  Calvinistic  faith,  and 
a  student  for  the  ministry :  Swasey  v.  Am.  Bible  Soc,  57  Me. 
523 ;  as  well  as  one  for  the  benefit  of  "  some  poor  Jewish 
family :"  Bronson  v,  Strouse,  57  Conn.  147 ;  but  not  one  for 
"  the  sixty  ejected  ministers:"  Atty.  Gen.  v,  Baxter,  1  Vern.  248 ; 
nor  a  devise  to  educate  a  particular  person :  McMillen's  Appeal, 
11  W.  N.  C.  (Pa.)  440. 

4.  The  Purpose  of  the  Qift  must  not  be  Contrary  to  Law.— 
Any  gift  for  a  purpose  at  variance  with  the  laws  or  the  policy 
of  the  state  is  not  a  valid  charity,  though  suflBcient  in  other 
respects.  Thus,  before  the  disabilities  of  dissenters,  Jews  and 
Roman  Catholics  were  removed,  any  gift  for  the  benefit  of  those 
religions  was  held  illegal  and  void :  De  Costa  v,  De  Paz,  1  Dick. 
Ch.  258  ;  In  re  Bedford  Charity,  2  Swanst.  522  ;  Atty.  Gen.  v. 
Baxter,  1  Vern.  248 ;  Cary  v.  Abbott,  7  Ves.  490  ;  but  since  the 
removal  of  these  disabilities,  such  gifts  have  been  upheld :  Brad- 
shaw  V,  Tasker,  2  My.  &  K.  221 ;  Straus  v,  Goldsmid,  8  Sim. 
614 ;  Atty.  Gen.  v,  Gladstone,  13  Sim.  7  ;  In  re  Michel's  Trust, 
28  Beav.  39 ;  De  Windt  v,  De  Windt,  23  L.  J.  Ch.  776.  It  would 
seem,  however,  that  a  bequest  to  propagate  the  doctrine  of  the 
ecclesiastical  supremacy  of  the  Pope  is  still  invalid  :  De  Them- 
mines  v.  De  Bonne val,  5  Russ.  288.  On  the  same  ground,  a 
bequest  to  found  a  prize  for  an  essay  showing  the  adequacy  and 
sufiiciency  of  natural  theology  when  taught  as  a  science,  to 
constitute  a  true,  perfect  and  philosophical  system  :  Briggs  v. 
Hartley,  19  L.  J.  Ch.  416  ;  and  a  gift  to  an  infidel  society,  "  for 
the  purpose  of  building  a  hall  for  the  free  discussion  of  religion, 
politics,"  etc. :  Zeisweiss  r.  James,  63  Pa.  465  ;  are  not  good  as 
charitable  gifts.  A  fortiori,  a  bequest  to  change  existing  laws 
cannot  be  upheld  as  a  charity :  Jackson  v.  Phillips,  14  Allen, 
(Mass.)  539. 
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6.  The  OlDjeots  of  the  Gift  mnBt  be  Certain.— In  order  to  be  up- 
hdd  by  the  courts,  a  charitable  gift  must  also  be  certain  as  to 
its  objects ;  but  this  certainty  must  be  reconciled  with  the  ne- 
cessity that  those  same  objects  be  indefinite.  All  that  is  neces- 
sary, therefore,  is  that  the  class  of  objects  be  certain,  not  that 
the  particular  objects  be  specified  :  Atty.  Gen.  v.  Webster,  20  L. 
R.  Eq.  483;  Jones  v.  Habersham,  107  U.  S.  174;  Goodrich's 
Appeal,  57  Conn.  275;  Fellows  v.  Miner,  119  Mass.  541; 
Atty.  Gen.  t;.  Parker,  126  Mass.  216 ;  Bird  v.  Merklee,  144 
N.  Y.  544,  reversing  26  N.  Y.  Suppl.  1021;  Webster  v, 
Morris,  66  Wis.  366;  contra,  Hughes  v,  Daly,  49  Conn. 
34;  Fosdick  v.  Hempstead,  125  N.  Y.  581.  But  a  devise  to 
keep  the  testator's  house  open  for  the  purpose  of  receiving  and 
entertaining  "  ministers  and  others  traveling  in  the  service  of 
truth,"  is  void  :  Kelly  v.  Nichols,  17  R.  I.  306.  This  subject 
has  been  thoroughly  treated  in  the  first  volume  of  this  series, 
p.  119  et  seq. 

6.  Classification  of  Charities.— As  has  been  said  above,  the 
increase  of  gifts  for  religious  purposes  has  necessitated  the 
addition  of  a  fourth  class  to  the  old  classification  of  charitable 
gifts,  and  a  consequent  recasting  of  that  classification.  This, 
in  its  modernized  form,  is  most  briefly  and  clearly  stated  by 
Lord  Macnaghten,  in  Commissioners  v.  Pemsel,  [1891]  A. 
C.  531,  583:  "*  Charity,'  in  its  legal  sense,  comprises  four 
principal  divisions:  trusts  for  the  relief  of  poverty;  trusts  for 
the  advancement  of  education ;  trusts  for  the  advancement  of  re- 
ligion ;  and  trusts  for  other  purposes  beneficial  to  the  community, 
not  falling  under  any  of  the  preceding  heads."  A  general  gift 
for  *'  benevolent  objects,"  or  *'  for  benevolent,  charitable  and  re- 
ligious purposes,"  has  been  held  invalid  as  a  charity,  because 
the  word  "  benevolent "  includes  other  than  le^al  charities : 
Ommanney  v.  Butcher,  1  Turn.  &  Russ.  260 ;  Williams  v.  Ker- 
shaw, 5  L.  J.  Ch.  N.  S.  84 ;  Thomson  v.  Norris,  20  N.  J.  Eq. 
489 ;  but  the  better  opinion  holds  such  gifts  to  be  charitable : 
Saltonstall  v,  Sanders,  11  Allen,  (Mass.)  446;  Goodale  v. 
Mooney,  60  N.  H.  528. 


7.  OiftB  for  the  BeUef  of  Poverty.- Any  gift   which  has  for 
its  object  the  relief  of  the  poor  will  be  a  valid  charity,  if  it  is 
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not  contrary  to  law,  and  is  indefinite  as  to  the  number  of  its 
objects.  Accordingly,  the  following  have  been  upheld  as  chari- 
ties :  A  gift  for  the  benefit  of  poor  persons  in  general :  Atty. 
Gen.  V,  Syderfen,  1  Vem.  224 ;  Nash  i?.  Morley,  5  Beav.  177 ; 
Lorings  v.  Marsh,  6  Wall.  337  ;  BuUard  v.  Chandler,  149  Mass. 
532  ;  Derby  v,  Derby,  4  R.  I.  414 ;  to  assist,  relieve  and  benefit 
poor  and  necessitous  persons :  Suter  v.  Hilliard,  132  Mass.  412 ; 
for  the  relief  of  the  deserving  poor :  In  re  Geek,  69  L.  T,  N.  S. 
819 ;  Hesketh  t?.  Murphy,  36  N.  J.  Eq.  304,  affirming  35  N.  J. 
Eq.  23;  in  aid  of  objects  and  purposes  of  benevolence  and 
charity:  Saltonstall  v.  Sanders,  11  Allen,  (Mass.)  446;  for  the  . 
benefit  of  the  poor  of  a  certain  parish,  county,  township,  town, 
city,  or  church :  Atty.  Gen.  v,  Pearce,  2  Atk.  87  :  Salter  v.  Farey, 
12  L.  J.  Ch.  N.  S.  411;  Atty.  Gen.  v.  Webster,  20  L.  R.  Eq. 
483 ;  //I  re  Geek,  69  L.  T.  N.  S.  819  ;  In  re  Wall,  42  Ch.  D.  510  ; 
Jones  V,  Habersham,  107  U.  S.  174  ;  Wood  v,  Paine,  66  Fed.  Rep. 
807  ;  Williams  v,  Pearson,  38  Ala.  299  ;  Goodrich's  Appeal,  57 
Conn.  275 ;  Conklin  v.  Davis,  63  Conn.  377  ;  (but  see  Hughes  v, 
Daly,  49  Conn.  34;)  Griffith  v.  State,  2  Del.  Ch.  392,  421; 
Heuser  t\  Harris,  42  111.  425  ;  Prickett  v.  People,  88  111.  115 ;  Hunt 
V,  Fowler,  121  111.  269 ;  De  Bruler  v.  Ferguson,  54  Ind.  549 ; 
Comrs.  of  Lagrange  Co.  v.  Rogers,  55  Ind.  297  ;  Phillips  v.  Har- 
row, (Iowa,)  61  N.  W.  Rep.  434;  Howard  v.  Am.  Peace  Soc, 
49  Me.  288;  Atty.  Gen.  t;.  Old  South  Soc,  13  Allen,  (Mass.) 
474 ;  McAlister  v.  Burgess,  161  Mass.  269  ;  Union  Meth.  Episc. 
Ch.  V,  Wilkinson,  36  N.  J.  Eq.  141 ;  Hesketh  v.  Murphy, -86  N. 
J.  Eq.  304,  affirming  35  N.  J.  Eq.  23 ;  Shotwell  v.  Mott,  2 
Sandf.  Ch.  (N.  Y.)  46  ;  Bird  v,  Merklee,  144  N.  Y.  544,  revers- 
ing 26  N.  Y.  Suppl.  1021 ;  (but  see  Fosdick  v,  Hempstead,  125 
N.  Y.  581 ;)  Mclntire  v.  Zanesville,  17  Ohio  St.  352 ;  Magill 
V.  Brown,  Bright.  N.  P.  (Pa.)  347;  Trim's  Estate,  168  Pa. 
395 ;  Sheldon  v.  Stockbridge,  67  Vt.  299 ;  Richmond  Co.  v. 
Tayloe,  Gilm  (Va.)  336;  Webster  v.  Morris.  66  Wis.  366; 
or  of  more  than  one  parish,  city,  church,  etc. :  Bishop  of  Here- 
ford V,  Adams,  7  Ves.  324 ;  McDonogh  v.  Murdoch,  15  How. 
367 ;  .Auch's  Succession,  39  La.  Ann.  1043 ;  Mason  v,  M.  E.  Ch., 
27  N.  J.  Eq.  47 ;  Yard's  Appeal,  64  Pa.  95 ;  or  of  the  poor  natives, 
inhabitants,  or  residents  of  or  in  a  specified  locality :  Bishop 
of  Hereford  v.  Adams,  7  Ves.  324 ;  Beardsley  r.  Bridgeport,  53 
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Conn.  489  ;  Fellows  v.  Miner,  119  Mass.  641 ;  for  the  benefit  of 
the  poor  of  a  certain  nationality  or  religion  :  De  Costa  v,  De 
Paz,  1  Dick.  Ch.  268 ;  of  the  poor  on  a  certain  estate  :  Bristow  v, 
Bristow,  5  Beav.  289 ;  of  poor  persons  emigrating  to  the  colo- 
nies: Barclay  v.  Maskelyne,  4  Jur.  N.  S.  1294 ;  of  all  poor  emi- 
grants and  travelers  coming  to  St.  Louis  on  their  way  bona  fide 
to  settle  in  the  West:  Chambers  v,  St.  Louis,  29  Mo.  643;  of 
"  poor  families,  widows,  and  orphans,  newcomers  in  distress,  or 
persons  in  the  county  suffering  from  want  of  clothing,  food,  or 
fuel,  especially  in  the  winter :"  Erskine  i\  Whitehead,  84  Ind. 
367 ;  of  the  poor  and  needy  people  of  a  city,  dependent  on  their 
■own  labor  for  a  livelihood  :  Phillips  v.  Harrow,  (Iowa,)  61  N.  W. 
Rep.  434 ;  of  aged  and  infirm  native-bom  inhabitants  of  a  town : 
Fellows  V.  Miner,  119  Mass.  641 ;  to  provide  loans  to  young  mar- 
ried artificers :  Franklin  t\  Phila.,  13  Pa.  C.  C.  241 ;  to  found 
a  hospital  for  the  indigent  blind  and  lame:  Phila.  v,  Elliott, 
3  Rawle,  (Pa.)  170;  to  buy  coal  or  bread,  etc.,  for  the  poor  of  a 
certain  church  or  congregation :  Bird  v,  Merklee,  144  N.  Y.  644, 
reversing  26  N.  Y.  Suppl.  1021 ;   Witman  v.  Lex,  17  S.  &  R. 
(Pa.)  88;  for  the  benefit  of  disabled  soldiers  and  seamen  who 
served  in  the  war  of  the  Rebellion,  their  widows  and  orphans : 
Holmes  v.  Coates,  169  Mass.  226  ;  of  poor  orphans :  Moore  v. 
Moore,  4  Dana,  (Ky.)  364 ;  of  worthy  indigent  females :  Dodge 
V.  Williams,  46  Wis.  70 ;  Gould  v.  Taylor  Orphan  Asylum,  46 
Wis.  106 ;  of  poor  or  needy  meritorious  widows  and  orphans : 
Beardsley  v.  Bridgeport,  63  Conn.  489 ;  Camp  v,   Crocker,  64 
Conn.  21 ;  Sohier  v.  Burr,  127  Mass.  221 ;  see  De  Bruler  v.  Fer- 
guson, 64  Ind.  649  ;  of  "  decayed  gentlewomen  :"  Atty.  Gen.  v. 
Power,  1  Ball  &  B.  146 ;  of  "  destitute  aged  and  infirm  women :" 
Chase  v.  St<X5kett,  72  Md.  236 ;  of  indigent  unmarried  Protestant 
females:    Tappan's  Appeal,  62  Conn.  412;  and  of  poor  house- 
keepers :  Atty.  Gen.  v.  Pearce,  2  Atk.  87.    A  bequest  for  the 
benefit  of  "  poor  relations,"  or  "  any  of  my  heirs  or  relatives 
who  are  in  need,"  is  also  generally  regarded  as  a  charity :  White 
V.  White,  7  Ves.  423 ;  Atty.  Gen.  v.  Price,  17  Ves.  371 ;  Atty. 
Gen.  V,  Sidney  Sussex  Coll.,  34  Beav.  664 ;  Gillam  t?.  Taylor,  16 
L.  R.  Eq.   581 ;  Atty.  Gen.  v.  Northumberland,  7  Ch.  D.  745 ; 
Swasey  v.  Am.  Bible  Soc.,  67  Me.  627  ;  Smith  v.  Harrington,  4 
Allen,  (Mass.)  666;    Webster  v.  Morris,  66  Wis.  366;  contra^ 
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Kent  V.  Dunham,  142  Mass.  216 ;  especially  if  the  gift  goes  to 
other  charitable  objects  in  case  there  are  no  poor  relatives  or 
heirs  :  Darcy  v,  Kelley,  153  Mass.  433. 

8.  Implied  Gifts  for  Belief  of  Poverty.— Even  when  the  word 
poor  is  omitted,  it  will  be  understood,  if  it  can  be  implied  from 
the  nature  of  the  gift.  Thus,  a  gift  for  the  benefit  of  aged 
widows  and  orphans  is  good  as  a  charity  :  Thompson  v.  Corby, 
27  Beav.  649 ;  and  so  is  one  to  the  widows  and  orphans  of  a 
certain  town  :  Atty.  Gen.  v.  Comber,  2  Sim.  &  Stu.  93 ;  "to  the 
widows  and  children  of  seamen  belonging  to  the  town  of  Liver- 
pool :"  Powell  V,  Atty.  Gen.,  3  Meriv.  48 ;  to  found  an  orphan 
or  other  asylum  :  Peynado  v.  Peynado,  82  Ky.  5 ;  a  hospital 
for  foundlings  :  Ould  v,  Washington  Hospital,  95  U.  S.  303 ;  or 
for  "  unfortunate  females  :"  Phillips  v.  Harrow,  (Iowa,)  61  N.  W. 
Rep.  434  ;  or  for  any  other  class  of  persons  :  Inglis  v.  Sailor's 
Snug  Harbor,  3  Pet.  99 ;  to  establish  a  free  bed  in  a  hospital : 
Hayden  v.  Conn.  Hospital  for  Insane,  64  Conn.  320 ;  and  for  the 
liberation  of  persons  confined  for  debt :  Lyons  v.  East  India  Co., 
1  Moore,  P.  C.  175 ;  for  the  benefit  of  fugitive  slaves  :  Jackson  v. 
Phillips,  14  Allen,  (Mass.)  539 ;  8o,'a  gift  to  a  relief  association 
is  a  valid  charity,  for  its  purposes  are  to  relieve  the  poor : 
Jeanes's  Estate,  3  D.  R.  (Pa.)  314,  The  intent  to  relieve  the 
poor  may  be  shown  by  parol  evidence  explanatory  of  the  nature 
of  the  gift,  or  the  condition  of  the  beneficiaries.  Thus,  in 
Rogers  v.  Thomas,  2  Keen,  8,  a  gift  "to  the  inhabitants  of 
Tawleaven  Row,"  was  held  a  valid  charitable  gift,  the  master 
to  whom  the  case  was  referred  having  found  these  inhabitants 
to  consist  of  seven  poor  families. 

9.  Qifts  for  the  Advancement  of  Education.— Any  devise  or 
bequest  which  has  for  its  object  the  advancement  of  education 
will,  if  it  meets  the  other  requisites  of  a  charitable  gift,  be  up- 
held as  such.  Accordingly,  the  following  have  been  held  valid 
as  charities  on  this  ground:  Gifts  for  the  advancement  of  educa- 
tion in  general:  Bangor  v.  Beal,  85  Me.  129 ;  Sears  v.  Chapman, 
158  Mass.  400 ;  Chapin  v.  School  Dist,  35  N.  H.  445 ;  e.  g,^  for 
the  benefit,  advancement  and  propagation  of  education  and 
learning  in  every  part  of  the  world :  Whicker  v,  Hume,  7  H.  L. 
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Cas.  124,  affirming  1  De  G.,  M.  <fe  G.  506,  which  affirmed  14 
Beav.  509 ;  tor  the  increase  and  diffusion  of  knowledge  among 
men  :  Russell  v.  Allen,  107  U.  S.  163,  affirming  5  Dill.  (U.  S.) 
235 ;  or  for  the  encouragement  of  science  and  the  useful  arts : 
American  Academy  v.  Harvard  Coll.,  12  Gray,  (Mass.)  582  ; 
State  V.  Academy  of  Science,  13  Mo.  App.  213 ;  and  gifts  to 
found  and  endow  an  educational  institution,  such  as  a  school 
or  college,  whether  public  or  private :  Atty.  Gen.  v.  Downing, 
Ambl.  550;  Atty.  Gen.  v.  Jackson,  2  Keen,  541 ;  Lyons  v.  East 
India  Co.,  1  Moore,  P.  C.  175 ;  New  v.  Bonaker,  4  L.  R.  Eq.  655 ; 
Perin  v.  Carey,  24  How.  466 ;  Russell  v.  Allen,  107  U.  S.  163, 
affirming  5  Dill.  (U.  S.)  235;  Halsey  v.  Convention  of  Prot 
Epis.  Ch.,  75  Md.  275 ;  Stevens  v.  Shippen,  28  N.  J.  Eq.  487  ; 
Taylor  r.  Trustees  of  Bryn  Mawr  Coll.,  34  N.  J.  Eq.  101 ;  Cres- 
son's  Appeal,  30  Pa.  437  ;  or  simply  to  make  additional  endow- 
ments to  or  aid  in  the  support  of  institutions  already  established: 
Birchard.r.  Scott,  39  Conn.  63 ;  Woodruff  v.  Marsh,  63  Conn. 
125 ;  Quinn  v.  Shields,  62  Iowa,  129 ;  Boxford  Second  Rel.  Soc. 
V.  Harriman,  125  Mass.  321 ;  Blackboum  v.  Tucker,  72  Miss.  735 ; 
McLain  v.  School  Directors,  51  Pa.  196 ;  Sheldon  v.  Stock- 
bridge,  67  Vt.  299;  whether  for  general  education,  or  only 
for  the  inhabitants  of  a  certain  locality  :  Russell  v,  Allen, 
107  U.  S.  163,  affirming  5  Dill.  (U.  S.)  235;  Heuser  v. 
Harris,  42  111.  425 ;  Craig  v.  Secrist,  54  Ind.  419 ;  Boxford 
Second  Rel.  Soc.  v.  Harriman,  125  Mass.  321 ;  Atty.  Gen.  v, 
Parker,  126  Mass.  216;  Clement  v.  Hyde,  50  Vt.  716; 
whether  the  instruction  given  is  to  be  wholly  gratuitous,  or  only 
partly  so :  Pickering  r.  Shotwell,  10  Pa.  23 ;  whether  the  num- 
ber of  beneficiaries  is  indefinite  or  limited,  either  in  class  or  in 
number :  Field  v.  Drew  Theol.  Sem.,  41  Fed.  Rep.  371 ;  Strick- 
land's Estate,  17  N.  Y.  Suppl.  304 ;  Price  v.  Maxwell,  28  Pa.  23 ; 
Webster  r.  Wiggin,  (R.  I.)  31  Atl.  Rep.  824;  and  whether  the 
instruction  is  to  be  general,  or  limited  to  specified  subjects  :  In 
re  Berridge,  63  L.  T.  N.  S.  470 ;  Bamum  v.  Baltimore,  62  Md. 
275;  Taintert?.  Clark,  5  Allen,  (Mass.)  66;  Webster  r.  Morris, 
66  Wis.  366 ;  e,  ^.,  to  erect  a  school-house :  Meeting  Street  Bapt. 
Soc.  r.  Hail,  8  R.  I.  234 ;  to  educate  poor  orphans :  Vidal  v. 
Girard,  2  How.  127 ;  Mason  v.  M.  E.  Ch.,  27  N.  J.  Eq.  47 ; 
to  educate  colored  children  in  the  state :  Ex  parte  Lindley,  32 
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Ind.  367 ;  contra,  under  the  peculiar  Maryland  rule :  Needles  v. 
Martin,  33  Md.  609 ;.  to  pay  the  salaries  of  teachers  in  the  pub- 
lic or  other  schools :  Webster  v.  Wiggin,  (R.  I.)  31  Atl.  Rep. 
824 ;  to  establish  a  professorship :  Yates  v.  University  Coll.,  7  L. 
R.  H.  L.  438 ;  Cresson's  Appeal,  30  Pa.  437 ;  or  a  lectureship : 
Atty.  Gen.  v.  Margaret,  1  Vern.  56 ;  or  to  provide  for  the  giving 
of  free  lectures  to  the  public :  University  of  London  v.  Yarrow, 
1  De  G.  &  J.  72;  LowelPs  Appeal,  22  Pick.  (Mass.)  215;  to 
provide  for  instruction  in  the  mechanical  arts :  Bamum  v.  Balti- 
more, 62  Md.  275 ;  in  economic  and  sanitary  science :  In  re  Ber- 
ridge,  63  L.  T.  N.  S.  470 ;  and  in  domestic  and  useful  arts : 
Webster  v.  Morris,  66  Wis.  366 ;  to  teach  sectarian  doctrines  : 
Price  V.  Maxwell,  28  Pa.  23 ;  to  establish  a  school,  "  wherein  no 
book  of  instruction  is  to  be  used  to  teach,  except  spelling  books 
and  the  Bible :"  Tainter  v.  Clark,  5  Allen,  (Mass.)  66;  and  to 
establish  a  seminary  of  learning  for  the  education  of  the  chil- 
dren of  the  testator  and  his  descendants,  and  the  children  of 
his  brothers  and  sisters  and  their  descendants,  and  such  poor 
children  of  the  county  as  the  trustees  shall  elect :  Franklin  v, 
Armfield,  2  Sneed,  (Tenn.)  305;  a  fortiori,  if  the  gift  is  to  edu- 
cate the  poor :  Peynado  v,  Peynado,  82  Ky.  5 ;  Leeds  v,  Shaw, 
82  Ky.  79;  Mason  v..M.  E.  Ch.,  27  N.  J.  Eq.  47;  Mclntire  v. 
Zanesville,  17  Ohio  St.  352;  Clement  v.  Hyde,  50  Vt.  716; 
Dodge  V.  Williams,  46  Wis.  70 ;  Gould  v,  Taylor  Orphan  Asy- 
lum, 46  Wis.  106 ;  or  to  promote  religious  education ;  e,  g.,  in 
the  Sabbath-school :  Conklin  v.  Davis,  63  Conn.  377 ;  Andrews 
V,  Andrews,  110  111.  223;  Morville  v.  Fowle,  144  Mass.  109  ;  or 
to  assist  poor  young  men  to  prepare  for  the  ministry :  Trustees 
t?.  Whitney,  54  Conn.  342 ;  De  Camp  v.  Dobbins,  29  N.  J.  Eq. 
36;  Witman  v.  Lex,  17  S.  &  R.  (Pa.)  88;  Prot.  Epis.  Ed.  Soc. 
V.  Churchman,  80  Va.  718 ;  it  will  be  upheld.  A  bequest  to 
give  a  premium  for  treatises  on  subjects  conducive  to  the  ad- 
vancement of  medical  science  and  to  publish  and  distribute 
such  treatises  to  which  premiums  are  awarded,  is  valid  as  a 
charity,  on  this  ground :  Palmer  v.  Union  Bk.,  17  R.  I.  627  ;  and 
so  is  a  bequest  to  expend  the  income  in  distributing  "good 
books:"  Pickering  v,  Shotwell,  10  Pa.  23;  to  circulate  the 
works  of  a  certain  author:  George  t?.  Braddock,  45  N.  J.  Eq. 
757 ;  and  to  prepare  and  circulate  books,  not  contrary  to  law  or 
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soand  morals,  on  any  topic:  Jackson  v,  Phillips,  14  Allen, 
(Ma«s.)  539. 

10.  Gifts  for  the  Adyanoement  of  Beligion.— If  it  complies 
with  the  other  requisites,  a  gift  for  the  advancement  or  pro- 
motion of  the  Christian  religion  in  any  of  its  forms  and  develop- 
ments will  be  upheld  as  a  valid  charitable  gift :  Atty.  Gen.  v, 
London,  1  Ves.  Jr.  243 ;  White  v.  White,  [1893]  2  Ch.  41 ; 
Jones  V.  Habersham,  107  U.  S.  174,  affirming  3  Woods,  (U.  S.) 
443 ;  Bartlet  v.  King,  12  Mass.  637  ;  North  Adams  Universalist 
Soc.  V.  Fitch,  8  Gray,  (Mass.)  421 ;  American  Tract  Society  r. 
Atwater,  30  Ohio  St.  77  ;  Burr  v.  Smith,  7  Vt.  241.  The  fact  that 
it  is  for  the  purpose  of  advancing  the  tenets  of  a  peculiar  sect  will 
not  invalidate  it,  so  long  as  those  tenets  are  not  contrary  to  law 
or  public  policy :  Atty.  Gen,  v.  Cock,  2  Ves.  Sr.  273  ;  Shrewsbury 
V,  Hornby,  5  Hare,  406 ;  Atty.  Gen.  v,  Lawes,  8  Hare,  32  ;  In  re 
Barnett,  29  L.  J.  Ch.  871 ;  Thornton  v.  Howe,  31  Beav.  14 ; 
Thompson  v.  Thompson,  1  Coll.  395  ;  Andrews  v,  Andrews,  110 
m.  223 ;  and  therefore,  since  the  removal  of  the  disabilities 
attending  the  profession  of  the  Jewish  or  Roman  Catholic  faith, 
or  non-conformance  to  the  established  church,  gifts  for  the 
adv^ancement  of  such  religious  tenets  are  valid  :  Atty.  Gen. 
V.  Hickman,  W.  Kel.  34;  Bradshaw  v.  Tasker,  2  My.  &  K. 
221 ;  Straus  v,  Goldsmid,  8  Sim.  614  ;  Atty.  Gen.  v,  Gladstone, 
13  Sim.  7  ;  De  Windt  v,  De  W^ndt,  23  L.  J.  Ch.  776 ;  Quinn  v. 
Shields,  62  Iowa,  129.  Accordingly,  the  following  have  been 
held  to  be  valid  charities  for  religious  purposes  :  To  build, 
maintain  or  endow  a  church  or  chapel :  Sinnett  v.  Herbert,  7 
L.  R.  Ch.  232  ;  Jones  v,  Habersham,  107  U.  S.  174,  affirming  3 
Woods,  (U.  S.)  443;  Gumming  v.  Trustees,  64  Ga.  105; 
Old  South  Soc.  V.  Crocker,  119  Mass.  1  ;  In  re  Bartlett, 
163  Mass.  509;  Pennoyer  v.  Wadhams,  20  Oreg.  274; 
Fidelity  Ins.  Co.'s  Appeal,  99  Pa.  443 ;  Meeting  Street 
Bapt.  Soc.  V.  Hail,  8  R.  I.  234;  Webster  v.  Morris,  66 
Wis.  366 ;  or  a  convent :  Hughes  v,  Daly,  49  Conn.  34 ; 
to  maintain  the  preaching  of  the  gospel,  though  according  to 
sectarian  doctrines  :  Andrews  v.  Andrews,  110  111.  223;  Sowers 
V.  Cyrenius,  39  Ohio  St.  29;  to  maintain  a  Sabbath-school, 
though   denominational :     Conklin  v.   Da\d8,  63  Conn.   377 ; 
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Fairbanks  v.  Lamson,  99  Mass.  533 ;  Morville  v,  Fowle,  144  Mass. 
109 ;  to  employ  a  preacher  of  any  religious  denomination,  or  to 
support  the  pastor  of  a  specified  church :  Trustees  v.  Beatty,  28 
N.  J.  Eq.  570;  Strickland's  Estate,  17  N.  Y.  Suppl.  304;  for 
establishing  a  bishopric  in  America :  Atty.  Gen.  v.  Bishop  of 
Chester,  1  Bro.  C.  C.  444;  Society  for  Prop,  the  Gospel  in 
Foreign  Parts  v.  Atty.  Gen.,  3  Russ.  142 ;  or  at  Jerusalem  : 
Habershon  v.  Vardon,  20  L.  J.  Ch.  549;  for  the  support  of 
missions,  either  home  or  foreign,  though  sectarian  :  Soc.  for 
Prop,  the  Gospel  v.  Atty.  Gen.,  3  Russ.  142 ;  Dom.  &  For.  Miss. 
Soc.  V.  Gaither,  62  Fed.  Rep.  422 ;  Kinney  v,  Kinney,  86  Ky. 
610 ;  Bartlet  r.  King,  12  Mass.  537 ;  Fairbanks  v,  Lamson,  99 
Mass.  533 ;  Hinckley  v.  Thatcher,  139  Mass.  477 ;  De  Camp  v. 
Dobbins,  29  N.  J.  Eq.  36 ;  to  support  the  musical  part  of 
the  religious  service,  or  to  keep  the  chimes  in  repair : 
Turner  v,  Ogden,  1  Cox,  Ch.  316 ;  to  educate  young  men  for 
the  ministry  :  Trustees  v.  Whitney,  54  Conn.  342 ;  De  Camp 
r.  Dobbins,  29  N.  J.  Eq.  36;  Witman  v.  Lex,  17  S.  &  R.  (Pa.) 
88 ;  to  provide  for  the  preaching  of  a  sermon  on  a  certain  day  : 
Turner  v,  Ogden,  1  Cox,  Ch.  316;  to  the  "Cause  of  Christ:" 
Going  V.  Emery,  16  Rck.  107  ;  to  "  the  service  of  my  Lord  and 
Master :"  Powerscourt  v.  Powerscourt,  1  Moll.  616 ;  a  bequest 
to  trustees,  "  in  trust  to  pay,  divide  or  dispose  thereof,  into  or 
for  the  benefit  or  advancement  of  such  societies  or  purposes, 
having  regard  to  the  glory  of  God  in  the  spiritual  welfare  of  His 
creatures,  as  they  shall  in  their  discretion  see  fit :"  Townsend  r. 
Carus,  3  Hare,  257 ;  and  to  purchase  and  distribute  religious 
books  :  Thornton  v,  Howe,  31  Beav.  14 ;  Thompson  v.  Thompson, 
1  Coll.  395 ;  Simpson  v.  Welcome,  72  Me.  496 ;  but  not  "  to  give 
Christmas  presents  to  the  scholars"  of  a  certain  Sabbath-school : 
Goodell  V.  Union  Assn.,  29  N.  J.  Eq.  32 ;  or  for  the  political 
restoration  of  the  Jews  to  Jerusalem  :  Habershon  v.  Vardon,  4 
De  G.  &  Sm.  467.  A  bequest  to  any  of  the  societies  incorpo- 
rated for  religious  purposes  will  be  construed  as  a  gift  for  those 
purposes,  and  will  be  a  valid  charity ;  e.  g.,  a  gift  to  the  American 
Bible  Society  :  Burr  v.  Smith,  7  Vt.  241  ;  and  to  the  Young 
Men's  Christian  Association  :  Goodell  v.  Union  Assn.,  29  N.  J. 
Eq.  32. 
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11.. Gifts  to  Superstitious  Uses.— The  English  cases  draw  a 
distinction  between  gifts  for  charitable  and  gifts  for  superstitious 
uses.  These  latter  are  such  as  were  originally  classed  with 
charitable  gifts,  but  were  forbidden  by  the  statute  of  23  Henry 
VIII,  c.  10,  which  enacted  that :  **  I.  Where,  by  reason  of  feoff- 
ments, fines,  recoveries,  and  other  estates,  and  assurances,  made 
of  trusts,  of  manors,  lands,  tenements  and  hereditaments,  to  the 
use  of  parish  churches,  chapels,  churchwardens,  guilds,  fraterni- 
ties, communities,  companies,  or  brotherhoods  erected  and  made 
of  devotion,  or  by  common  assent  of  the  people  without  any 
corporation,  and  also  by  reason  of  feoffments,  fines,  recoveries, 
wills,  and  other  acts  made  to  any  uses  aforesaid,  or  to  the  uses 
and  intents  to  have  obits  perpetual,  or  a  continual  service  of  a 
priest  forever,  or  for  threescore,  or  fourscore  years,  founden  of 
the  issues  and  profits  of  the  manors,  lands,  tenements  and 
hereditaments,  whereof  such  feoffments,  fines,  recoveries,  wills 
and  other  acts  been  made,  or  that  the  feoffees,  conisees,  recov- 
erers,  or  other  persons,  and  their  heirs  thereof  seised,  shall  take, 
levy,  receive  and  perceive,  or  cause  or  suffer  to  be  taken,  levied 
and  perceived  the  issues,  revenues  and  profits  thereof,  and  the 
same  to  dispose,  pay,  convert,  or  otherwise  employ  or  suffer,  or 
cause  to  be  disposed,  paid,  converted,  or  employed  to  any  such 
uses,  intents,  or  purposes,  as  been  above  specified,  or  to  any 
other  like  uses  and  intents,  there  groweth  and  issueth  to  the 
King  our  Sovereign  Lord,  and  to  other  Lords  and  subjects  of 
the  realm,  the  same  like  losses  and  inconveniences,  and  is  as 
much  prejudicial  to  them,  as  doth,  and  is,  in  case  where  lands 
be  aliened  into  mortmain.  II.  Be  it  therefore  enacted  by  the 
King  our  Sovereign  lord,  the  lords  spiritual  and  temporal,  and 
the  Commons,  in  this  present  parliament  assembled,  and  by 
authority  of  the  same,  That  all  and  every  such  uses,  intents 
and  purposes,  of  what  name,  nature  or  quality  they  shall  be 
called,  that  shall  be  devised,  covenanted,  made,  declared,  or  in 
any  wise  ordained,  after  the  first  day  of  March,  in  the  Three 
and  twentieth  year  of  the  reiscn  of  our  sovereign  lord  King 
Henry  the  Eighth,  by  any  feoffee,  recoverer,  or  conisee,  or  by 
any  other  person  or  persons  to  whose  use  such  feoffee,  recov- 
erer or  conisee  shall  be  seised,  of  any  manors,  lands,  tenements 
or  hereditaments,  or  of  the  issues,  revenues,  and  profits  of  them, 
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or  of  any  of  them,  shall  be  utterly  void,  and  of  no  strength, 
virtue,  nor  effect  in  the  law."  Under  this  statute,  "  A  super- . 
stitious  use  is  described  to  be  where  lands,  tenements,  rents, 
goods  or  chattels  are  given,  secured,  or  appointed,  for  and 
towards  the  maintenance  of  a  priest  or  chaplain  to  say  mass  ; 
for  the  maintenance  of  a  priest,  or  other  man,  to  pray  for  the 
soul  of  any  dead  man,  in  such  a  church,  or  elsewhere ;  to  have 
and  maintain  perpetual  obits,  lamps,  torches,  etc.,  to  be  used  at 
certain  times,  to  help  to  save  the  souls  of  men  out  of  purgatory ; 
these,  and  such  like  uses,  are  declared  to  be  superstitious,  to 
which  the  king,  by  force  of  several  statutes,  and  as  head  of  the* 
church  and  state,  and  intrusted  by  the  common  law,  to  see 
that  nothing  is  done  in  maintenance  or  propagation  of  a  false 
religion,  is  entitled,  so  as  to  direct  and  appoint  all  such  uses  to 
such  as  are  truly  charitable."  Bac.  Abr.  Charit.  Uses,  (D.) 
Accordingly,  in  England,  gifts  for  masses  and  prayers  for  the 
testator's  soul,  or  for  the  souls  of  others  :  West  r.  Shuttleworth, 
2  My.  &  K.  684;  Atty.  Gen.  v.  Fishmongers'  Co.,  2  Beav.  151 ; 
In  re  Blundell,  30  Beav.  360;  Heath  t?.  Chapman,  2  Drew. 
417 ;  contra,  Read  v.  Hodgens,  7  Ir.  Eq.  R.  17  ;  Comrs.  v.  Walsh, 
7  Ir.  Eq.  R.  24,  n. ;  to  erect  a  house  to  perfonn  religious  cere- 
monies to  the  dead :  Yeap  Cheah  Neo  v,  Ong  Cheng  Neo,  6  L. 
R.  P.  C.  381 ;  to  bring  up  children  in  the  Roman  Catholic 
faith :  Cary  v,  Abbott,  7  Ves.  490 ;  to  print  and  circulate  a 
treatise  teaching  the  absolute  supremacy  of  the  Pope  in  ecclesi- 
astical matters :  De  Theinmines  v,  De  Bonneval,  5  Russ.  288  ; 
and  for  such  purposes  as  the  superior  of  a  convent  or  her  suc- 
cessor should  deem  expedient :  Smart  v,  Prujean,  6  Ves.  567 ; 
are  invalid ;  and  since  this  statute  was  passed  before  the  inflic- 
tion of  disability  on  Roman  Catholics,  the  removal  of  that 
disability,  though  validating  other  gifts  to  the  uses  of  that 
religion — e,  gr.,  for  the  use  of  Catholic  schools:  Bradshaw  v. 
Tasker,  2  My.  &  K.  221 ;  for  the  use  of  Catholic  priests :  Atty. 
Gen.  V.  Gladstone,  13  Sim.  7  ;  for  a  Catholic  chapel :  De  Windt 
i\  De  Windt,  23  L.  J.  Ch.  776 ;  and  to  sisters  of  mercy :  In  re 
Delany's  Estate,  9  L.  R.  Ir.  226 ; — did  not  validate  superstitious 
uses.  But  as  the  statute  of  Henry  VIII  was  never  in  force  in 
the  United  States,  there  is  no  reason  for  maintaining  that  rule 
here  ;  and,  therefore,  though  the  English  rule  as  to  masses  has 
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been  adopted  in  some  states :  Holland  v.  Alcock,  108  N.  Y.  312 ; 
la  re  Schwartz's  Will,  3  N.  Y.  Suppl.  134  ;  In  re  McEvoy's  Es- 
Ute,  3  N.  Y.  Suppl.  207 ;  Powers's  Estate,  35  Lt^.  Int.  (Pa.)  68 ; 
Dougherty's  Estate,  12  Phila.  (Pa.)  70;  there*  seems  to  be  a 
growing  tendency  to  regard  them  as  valid :  In  re  Schouler,  134 
Mass.  426  ;  In  re  Hagenmeyer's  Will,  12  Abb.  N.  C.  (N.  Y.)  432 ; 
Vanderveer  r.  McKane,  25  Abb.  N.  C.  (N.  Y.)  105 ;  In  re  Backes's 
Will,  9  Misc.  Rep.  (N.  Y.)  504.  At  any  rate,  if  the  bequest  for 
.  masses  is  to  a  priest  named,  he  will  take  it  in  any  event ;  where 
the  bequest  is  a  valid  charity,  charged  with  the  trust,  and  where 
it  is  invalid  as  a  charity,  freed  therefrom :  Howard's  Estate,  5 
Misc.  Rep.  (N.  Y.)  295 ;  Seibert's  Appeal,  18  W.  N.  C.  (Pa.)  276. 
Similarly,  a  bequest  to  say  a  specified  Jewish  prayer  on  the 
anniversary  of  the  testator's  death  forever  is  not  a  superstitious 
use :  In  re  Michel,  28  Beav.  39. 

12.  Gifts  to  Erect  and  Bepair  Tombs,  etc.— There  has  been  a 
great  difference  of  opinion  over  the  question  whether  a  gift  to 
erect  or  maintain  a  burial  ground,  or  cemeteiy,  or  a  tomb  or  lot 
therein,  is  a  valid  charity.  The  early  English  cases  held  that 
it  was :  Masters  v.  Masters,  1  P.  Wms.  421 ;  Gravenor  v,  Hallum, 
Ambl.  643 ;  Durour  v,  Motteux,  1  Ves.  Sr.  320 ;  but  in  later 
years  the  courts  have  receded  from  this  opinion,  and  have 
attempted  to  make  a  distinction  between  tombs  within  and 
without  a  church,  holding  that  a  gift  to  repair  the  former  was 
good,  being  for  the  maintenance  of  the  existing  fabric  of  the 
church  :  Willis  v.  Brown,  2  Jur.  987 ;  Lloyd  r.  Lloyd,  2  Sim. 
N.  S.  255 ;  Hoare  v.  Osborne,  1  I^.  R.  Eq.  585 ;  In  re  Rigley,  36 
L.  J.  Ch.  147 ;  (see  Trimmer  v,  Danby,  ^5  L.  J.  Ch.  424 ;)  In  re 
Tyler,  [1891]  3  Ch.  252 ;  but  that  a  gift  for  the  repair  of  the  latter 
was  invalid  :  Doe  v.  Pitcher,  3  M.  &  S.  407  ;  Fowler  v.  Fowler, 
33  Beav.  616  ;  Rickard  v.  Robson,  31  L.  J.  Ch.  897 ;  In  re  Rigley, 
36  L.  J.  Ch.  147  ;  Fisk  v.  Atty.  Gen.,  4  L.  R.  Eq.  521 ;  Hunter 
V,  Bullock,  14  L.  R.  Eq.  45 ;  Dawson  v.  Small,  18  L.  R.  Eq. 
114 ;  In  re  Williams,  5  Ch.  D.  735  ;  In  re  Birkett,  9  Ch.  D.  576 ; 
In  re  Vaughan,  33  Ch.  D.  187.  In  the  United  States,  however, 
all  -such  gifts  are  held  valid,  either  on  general  principles,  which 
is  the  safer  plan  :  Jones  v.  Habei'sham,  107  U.  S.  174,  afRrm- 
mg  3  Woods,  (U.  S.)  443 ;  Ford  v.  Ford,  91  Ky.  572;  Swasey 
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V.  Amer.  Bible  Soc.,  57  Me.  523 ;  Dexter  v.  Gardner,  7  Allen, 
(Mass.)  243 ;  Schmidt  v.  Hess,  60  Mo.  591 ;  Webster  v,  Morris, 
66  Wis.  366 ;  contra,  Kelly  v,  Nichols,  17  R.  I.  306 ;  or  on  a  real 
or  supposed  difference  in  this  regard  between  the  English  and 
American  statutes  in  relation  to  charities:  Bronson  v.  Strouse, 
57  Conn.  147 ;  Green  v,  Hogan,  153  Mass.  462  ;  In  re  Bartlett,  163 
Mass.  509 ;  In  re  Tiemey's  Estate,  2  D.  R.  (Pa.)  524 ;  Sheldon 
V.  Stockbridge,  67  Vt.  299. 

13.  Qifts  for  Fublio  PurpoBeB.— The  purposes  for  which  a  valid 
charity  may  be  created  under  the  fourth  division  are  legion, 
and  cannot  be  defined  with  anything  like  accuracy ;  but  it  may 
be  said  in  general  terms,  that  any  gift  which  hai9  for  its  object 
the  advancement  and  improvement  of  the  public  welfare,  health 
or  morals,  and  is  not  invalid  on  other  grounds,  will  be  a  valid 
charitable  gift.  Accordingly,  the  following  have  been  held  good 
as  charities :  A  gift  to  erect  a  town  house :  Coggeshall  v,  Pelton, 
7  Johns.  Ch.  (N.  Y.)  292 ;  to  erect  or  maintain  public  works : 
Mitford  V.  Reynolds,  12  L.  J.  Ch.  40;  Franklin  v.  Phila., 
13  Pa.  C.  C.  241 ;  to  build  or  repair  bridges  and  highways : 
Forbes  v.  Forbes,  18  Beav.  552 ;  Hamden  v.  Rice,  24  Conn.  350 ; 
Preachers'  Aid  Soc.  v.  Rich,  45  Me.  552 ;  to  supply  water  to  a 
town  :  Jones  v.  Williams,  Ambl.  651 ;  to  supply  fire  engines  or 
hose :  Magill  v.  Brown,  Bright.  N.  P.  (Pa.)  411 ;  Thomas  v.  Ell- 
maker,  1  Pars.  Sel.  Cas.  (Pa.)  98 ;  for  the  improvement  of  a  town : 
Atty.  Gen.  v.  Heelis,  2  Sim.  &  Stu.  67 ;  Howse  v.  Chapman,  4 
Ves.  542 ;  Wrexham  v.  Tamplin,  28  L.  T.  N.  S.  761 ;  for  the 
benedt  and  ornament  of  a  town  :  Faversham  v.  Ryder,  18  Beav. 
318;  for  municipal  purposes:  Vidal  v.  Girard,  2  How.  127; 
Hamden  v.  Rice,  24  Conn.  350 ;  for  the  benefit  and  advantage 
of  Great  Britain :  Nightingale  v.  Goulboum,  2  Ph.  594,  affirming 
5  Hare,  484 ;  for  the  reduction  of  the  national  debt :  Ashton  v. 
Langdale,  4  E.  L.  &  Eq.  80 ;  Newland  v,  Atty.  Gen.,  3  Meriv. 
684 ;  U.  S.  V.  Fox,  94  U.  S.  315 ;  Dickson  v.  U.  S.,  125  Mass. 
311 ;  to  construct  and  maintain  a  public  park:  In  re  Bartlett, 
163  Mass.  509;  or  a  perpetual  botanic  garden:  Townley  v. 
Bedwell,  6  Ves.  194 ;  to  beautify  public  grounds :  Penny*  v. 
Croul,  76  Mich.  471  ;  to  provide  shade  trees :  Cresson's 
Appeal.  30  Pa.  437 ;  to  maintain  a  model  and  experimental 
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farm:  Northampton  v.  Smith,  11  Mete.  (Mass.)  390;  to  ereet, 
maintain  and  endow  a  public  library,  or  to  buy  books  for 
such  a  library  (though  this  may,  perhaps,  be  likened  to  an 
educational  charity :)  New  Haven  Young  Men's  Inst,  v.  New 
Haven,  60  Conn.  32 ;  Crerart?.  Williams,  145  111.  625,  affirming 
44  111.   App.  497 ;  Phillips  v.  Harrow,  (Iowa,)  61  N.  W.  Rep. 
434 ;  Drury  v.  Natick,  10  Allen,  (Mass.)  169 ;  In  re  Bartlett,  163 
Mass.  509 ;  Wardens  &  Vestry  of  St.  Paul's  Church  v.  Atty.  Gen., 
164  Mass.  188 ;  Penny  v,  Croul,  76  Mich.  471 ;  Brown  v.  Pan- 
coast,  34  N.  J.  Eq.  321 ;  Cottman  v,  Grace,  41  Hun,  (N.  Y.)  345 ; 
a  devise  to  a  historical  society  of  a  house  containing  a  col- 
lection of  books,  documents  and  works  of  art,  in  trust  to  keep 
and  preserve  the  same  with  the  collections  therein,  and  other 
books  and  works  of  art  to  be  purchased  by  the  officers  of  the 
society  out  of  the  income  of  a  fund  bequeathed  by  the  devisor 
for  the  purpose,  "  as  a  public  edifice  for  a  library  and  academy 
of  arts  and  sciences,"  to  be  open  for  the  use  of  the  public  on 
terms  and  reasonable  regulations  prescribed   by  the  society: 
Jones  V.  Habersham,  107  U.  S.  174,  affirming  3  Woods,  (U.  S.) 
443;  the  bequest  of   a  fund  to  establish  annual  or  periodic 
prizes  for  the  encouragement  of  science,  art  or  literature  :  Almy 
r.  Jones,  17  R.  I.  265 ;  for  the  erection,  endowment  and  main- 
tenance of  a  public  hospital :  Jones  v,  Habersham,  107  U.  S. 
174,  affirming  3  Woods,  (U.  S.)  443 ;  for  the  suppression  of 
the  manufacture  and  sale  of  intoxicating  liquors  :  Haines  v. 
Allen,  78  Ind.  100 ;  for  founding,  establishing  and  upholding  an 
animal  sanatory  institution  for  investigating,  studying,  and, 
without  charge  be5^ond  immediate   expenses,   endeavoring  to 
cure  maladies,  distempers  and  injuries  to  which  any  quadru- 
peds or  birds  useful  to  man  may  be  found  subject:  University 
of  London!?.  Yarrow,  1  De  G.  &  J.  72,  affirming  23  Beav.  159; 
for  the  prevention  of  cruelty  to  animals :  In  re  Vallance,  Seton, 
(oth  Ed.),  1141 ;  Marsh  v.  Means,  3  Jur.  N.  S.  790;  Armstrong 
r.  Reeves,  25  L.  R.  Ir.  325 ;  In  re  Douglas,  35  Ch.  D.  472 ;  to  pro- 
mote, aid  and  protect  colored  citizens  of  the  United  States  in 
the  enjoyment  of  their  civil  rights  :  Lewis's  Estate,  152  Pa. 
477;  and   a  bequest  to  a  corporation  organized  for  the  pur- 
pose, to  buy  land  and  build  residences  thereon  for  the  laboring 
classes,  to  be  controlled  "  so  as  to  improve  the  moral,  physical 
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and  intellectual  condition  of  the  youth  of  this  city,"  to  be  let 
to  laborers  for  rent :  Webster  v.  Wiggin,  (R.  I.)  31  Atl.  Rep. 
824.  If,  however,  a  gift  is  not  for  any  purpose  which  tends  to 
benefit  the  general  public,  it  cannot  be  upheld  on  this  ground. 
Thus,  a  gift  to  establish  a  museum  at  Shakespeare^s  house  at 
Stratford  :  Thomson  v,  Shakespear,  29  L.  J.  Ch.  276 ;  or  one 
to  provide  annually  forever  a  cup  to  be  given  to  the  most  suc- 
cessful yacht  of  the  season  :  In  re  Nottage,  [1895]  2  Ch.  649  ;  or 
one  to  change  existing  laws,  or  to  '^  secure  the  passage  of  laws 
granting  women,  whether  married  or  unmarried,  the  right  to 
vote,  to  hold  office,  to  hold,  manage  and  devise  property,  and 
all  other  civil  rights  enjoyed  by  men  :"  Jackson  v.  Phillips,  14 
Allen,  (Mass.)  539  ;  is  not  a  charity.  Similarly,  a  bequest  to  a 
private  library,  established  by  subscription,  and  maintained  for 
the  benefit  of  the  subscribers,  cannot  be  upheld  as  a  charitable 
gift  :  Came  v.  Long,  2  De  G.,  F.  &  J.  75. 

14.  Implied  Gifts  for  Public  PurpoBes.— Gifts  to  any  institu- 
tion incorporated  for  a  purpose  which  the  law  recognizes  as 
charitable  will  be  presumed  to  be  for  that  purpose,  and  will  be 
upheld  as  charities ;  e.  g.,  gifts  to  the  British  Museum :  British 
Museum  v.  White,  2  Sim.  &  Stu.  594 ;  to  the  Royal  Geographi- 
cal Society  and  the  Royal  Humane  Society :  Beaumont  v. 
Oliveira,  4  L.  R.  Ch.  309,  affirming  6  L.  R.  Eq.  534 :  to  the 
Royal  Society  for  the  Prevention  of  Cruelty  to  Animals,  and  the 
Society  for  the  Protection  of  Animals  from  Vivisection  :  Arm- 
strong V.  Reeves,  25  L.  R.  Ir.  325 ;  In  re  Douglas,  35  Ch.  D 
472 ;  to  the  American  Peace  Society :  Tappan  v.  Deblois,  45  Me 
122 ;  to  the  sisters  of  charity :  Quinn  v.  Shields,  62  Iowa,  129 
to  the  sisters  of  mercy  :  In  re  Delany's  Estate,  9  L.  R.  Ir.  226 
to  a  Shaker  community  :  Gass  t?.  Wilhite,  2  Dana,  (Ky.)  170 
to  a  volunteer  corps  of  militia  ;  Alt  v.  Stratheden,  [1894]  3  Ch 
265  ;  and  to  a  lodge  of  Freemasons :  Cruse  v.  Axtell,  50  Ind.  49 
though  not  to  an  ordinary  mutual  benefit  association,  for  that 
is  not  a  charity,  its  objects  being  limited  :  In  re  Clark's  Trust, 
1  Ch.  D.  497;  Cunnack  v.  Edwards,  [1895]  1  Ch.  489;  Babb  v. 
Reed,  5  Rawle,  (Pa.)  151 ;  Swift  v,  Benef.  Soc,  73  Pa.  362. 
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Obantable  srt<t-Accamiilation— Perpetuity— Validity- 
Control  of  Eiqnity.* 

« 

WARDENS  AND  VESTRY .  OF  ST.  PAUL'S  CHURCH 

V,  ATTORNEY  GENERAL  et  al. 

(Supreme  Judicial  Court  of  Massachusetts.    July  17, 1895.) 

(164  Mass.  188 ;  41  N.  E.  Rep.  231.) 

a  conveyance  of  property  to  a  religious  corporation,  in  trust  to  invest 
the  rents  thereof  to  form  a  permanent  fund,  and  to  pay  one-half  the  in- 
come thereof  to  the  grantor,  or  any  heir  of  the  grantor  of  the  same 
name  who  may  demand  the  same,  and,  in  case  no  demand  therefor  is 
made,  to  invest  said  income  so  as  to  increase  and  accumulate  the  fund, 
and  providing  that  the  remaining  half  of  said  income  should  be  either 
invested  in  order  to  increase  and  accumulate  the  fund  or  expended  on 
charitable  objects,  is,  as  to  one-half  the  fund,  a  valid  charitable  trust, 
subject  to  an  illegal  discretion  as  to  the  accumulation  for  the  benefit  of 
the  grantor  or  his  descendants,  which  will  be  rejected ;  as  to  the  other 
half,  an  invalid  trust  was  created,  the  beneficial  interest  therein  re- 
sulting to  the  owner. 

The  fact  that  the  grantor  subsequently  executed  a  deed  to  the  corpo- 
ration, assigning  his  interest  in  the  fund  for  a  term  of  years,  to  be  used 
for  a  certain  legitimate  purpose,  referring  therein  to  the  previous  deeds 
"as  deeds  in  trust  to  form  a  fund  for  charitable  uses,''  did  not  affect  the 
interpretation  of  the  prior  deed,  or  validate  the  entire  trust. 

A  gift  of  money  to  be  appropriated  for  the  foundation  of  a  trust  fund 
previously  established  is  subject  to  the  same  legal  interpretation  aa  the 
original  fund. 

A  subsequent  conveyance  of  land,  providing  that  one-half  of  the 
income  of  the  fund  arising  therefrom  should  be  paid  over  to  the  issue  of 
the  grantor  as  designated  in  a  former  deed  of  trust,  and  that  the  other 
half  should  be  invested  in  a  library,  to  be  open  to  certain  classes  of 
person?,  and  to  be  used  by  the  public  generally,  created  a  valid  chari- 
table trust,  but  did  not  affect  the  disposition  of  the  fund  before  created. 

Where  a  trust  was  expre??,  and  the  trustees  continuously  admitted 
that  they  held  one-half  the  income  for  the  grantor  and  his  family,  there 
was  no  such  adverse  user  of  the  funds  by  the  retention  of  such  income 
as  to  s>et  the  statute  of  limitations  in  motion  in  favor  of  the  trustees. 

A  will  provided  that  the  income  of  a  certain  tni?t  should  be,  when 
demanded,  "the  sole  property  of  my  heirs  having  the  rijrht  to  receive 
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the  same  fiuccessively,  as  described  in  said  trust/'  and  devised  all  the 
residue  of  the  estate  to  trustees  upon  certain  other  trusts.  Heldf  that 
where  the  beneficiaries  could  not  take  for  invalidity  of  the  bequest,  the 
resulting  trust  created  in  favor  of  the  grantor  palled  to  the  trustee  under 
the  residuary  clause  in  the  will. 

One  who  has  created  an  invalid  trust,  the  beneficial  interest  in  which 
has  resulted  to  him,  cannot  explain  in  a  will  subsequently  executed  that 
his  real  meaning  wan  something  different  from  what  his  words  implied, 
and  without  any  words  of  devise  to  allow  the  creation  of  a  new  trust  by 
a  new  interpretation  of  the  old  deed. 

The  limits  of  an  accumulation  for  the  benefit  of  a  charity  are  subject 
to  the  order  of  a  court  of  equity. 

The  conveyance  of  property  in  trust,  with  direction  that  the  income 
should  accumulate  to  form  a  fund  the  income  of  which  should  be  paid 
over  annually  to  charitable  purposes,  is  not  such  an  unreasonable  accu- 
mulation as  to  require  a  court  of  equity  to  terminate  it. 

Where  a  conveyance  is  made  to  a  church  in  trust  for  a  dei^ignated  pur- 
pose, which  is  invalid,  the  church  will  not  retain  the  beneficial  interest, 
but  it  will  result  to  the  donor  and  his  heirs. 

Bill  ill  equity  by  the  wardens  and  vestrj^  of  St.  Paul's 
Church  against  the  attorney-general  and  others  to  obtain 
the  instructions  of  the  court  in  relation  to  certain  trusts. 

J.  C.  Gray,  for  wardens,  etc.,  of  St.  Paul's  Church. 

G.  C,  TraviSy  Asst.  Atty.  Gen.,  for  Attorney  General. 

Trask  &  Shnes,  for  Trinity  Church. 

R.  Olney^  for  F.  R.  Sears. 

J.  L.  Thomdike,  for  David  Sears. 

R.  S,  Gorham,  for  proprietors  of  St.  Paul's  Church. 

Lathrop,  J. — This  is  a  bill  in  equity,  filed  on  August  7, 
1891,  to  obtain  the  instructions  of  the  court  in  relation  to 
certain  trusts  created  by  David  Sears.  The  defendants  are 
the  attorney  general  of  the  commonwealth,  the  proprietors 
of  St.  Paul's  Church  in  Boston,  the  surviving  executor  of 
the  will  of  David  Sears,  the  trustees  under  his  will,  his 
eldest  grandson,  his  heirs-at-law,  and  Trinity  Church.  On 
March  1, 1821,  David  Sears  conveyed,  by  six  separate  deeds, 
six  pews  in  St.  Paul's  Church  in  Boston  to  the  wardens  and 
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vestry  of  said  church,  and  their  successors  in  oflSce,  in  trust 
to  lease  the  pews,  and  invest  the  rents  thereof  to  form  a 
permanent  fund.  Tlie  deeds  then  provided  as  follows: 
''And  the  said  wardens  and  vestry  and  their  successors  in 
office  shall  make  a  statement  of  said  fund,  and  of  the  in- 
come thereof,  and  shall  pay  over  to  said  Sears,  or  his 
nearest  heir  by  the  name  of  Sears,  for  the  time  being,  who 
shall  demand  it,  the  one-half  of  said  income,  for  his  or  her 
use  and  benefit ;  that  is  to  say,  any  heir  of  said  Sears,  of 
his  name,  who  may  demand  the  said  one-half  of  said 
income,  shall  be  entitled  to  receive  it^  but  his  or  her  right 
to  it  shall  be  superseded  and  annulled  whenever  a  nearer 
heir  of  the  same  name  shall  make  a  similar  demand.  And 
provided  neither  said  Sears,  nor  any  of  his  heirs  as  above, 
nor  any  person  authorized  by  him  or  them,  shall  demand 
said  income  within  six  months  after  it  shall  have  been  due 
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and  paid  over  to  said  wardens  and  vestry,  then  tlie  said 
wardens  and  vestry  shall  invest  said  income  in  stock,  etc., 
as  above,  to  increase  and  accumulate  the  fund  aforesaid. 
And  the  remaining  half  of  said  income  arising  from  said 
fund  as  aforesaid  the  said  wardens  and  vestry  shall  either 
invest  in  stock,  etc.,  as  above,  to  increase  and  accumulate 
the  fund  aforesaid,  or  shall  and  may  expend,  from  time  to 
time,  on  any  charitable  or  benevolent  object  or  objects,  in 
such  manner  and  under  such  regulations  as  to  their  wisdom 
may  seem  advisable.  It  being  the  intention  of  said  Sears 
to  give  to  said  wardens  and  vestry  and  their  successors  in 
office  the  uncontrolled  liberty  of  appropriating  Irom  time 
to  time  the  remaining  half  part  of  said  income  from  said 
fund."  On  March  5,  1821,  this  gift  was  formally  accepted 
by  the  plaintiffs  as  a  gift  "  in  trust  for  charitable  uses."  At 
some  time  previously  to  November  12,  1822,  Mr.  Sears  de- 
livered to  the  plaintiffs  a  deed,  (known  as  the  "  deed  in  the 
parchment  envelope,")  bearing  date  March  1,  1821.  By 
this  deed  he  assigned  to  the  plaintiffs,  for  the  term  of  nine- 
teen years,  (or  for  his  life  should  he  not  live  so  long,)  all  his 
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right,  title  and  interest  to  his  half  part  of  the  income 
arising  from  the  fund  by  this  deed,  and  by  the  deeds  of  the 
pews,  to  be  expended  for  sacred  music.  The  previous  deeds 
were  referred  to  as  deeds  "  in  trust  to  form  a  fund  for  chari- 
table and  other  uses."  It  was  further  declared  that  this 
deed  and  the  previous  deeds  were  to  be  operative  only  on 
the  condition  that  the  plaintiffs  should  be  governed  by  the 
definition  of  the  phrase  "  nearest  heir  "  set  out  in  this  deed. 
This  definition  was,  in  general,  to  the  effect  that  the  eldest 
of  male  descendants  should  be  preferred.  This  deed  was 
formally  accepted  by  the  plaintiffs  on  January  13,  1823. 
On  November  9,  1822,  Mr.  Sears  made  a  gift  of  f  100,  to  be 
appropriated  for  the  foundation  of  the  trust  fund  established 
on  March  1,  1821,  by  the  deed  just  referred  to.  This  was 
formally  accepted  on  November  18,  1822,  by  the  plaintiffs, 
as  a  "donation  .  .  .  towards  a  fund  for  charitable  uses.*' 
Up  to  January  1,  1824,  one-half  of  the  income  of  the  trust 
fund  was  expended  in  sacred  music,  and  the  other  half  ex- 
pended for  charitable  objects,  or  accumulated.  On  January 
1,  1824,  Mr.  Sears  conveyed  a  parcel  of  land  adjoining  the 
church  to  the  plaintiffs  as  "  actuaries  of  the  Sears  fund," 
'*  subject  to  the  following  conditions,  limitations  and  restric- 
tions," namely,  that  one-half  of  the  income  of  the  fund 
should  be  paid  "over  to  the  parties  being  issue  of  said 
Sears,"  as  before  designated,  "  and  provided,  if  at  any  time 
hereafter  it  should  so  happen,  from  any  cause  whatever,  that 
said  income  cannot  be  so  paid  over,  or  that  any  of  said 
parties  should  in  any  way  be  prevented,  excluded  or  pro- 
hibited, or  should  in  any  manner  be  debarred  from  their 
several  successive  rights,  or  if  any  of  said  parties  as  they 
may  become  successively  entitled  to  said  income  from  said 
fund  and  said  account  of  said  fund,  should  not  receive  the 
same  within  one  year  after  demand  thereof,"  then  the  whole 
fund  should  "  be  immediately  forfeited  to,  revert  to,  and  be 
reinvested  in  "  David  Sears  and  his  heirs.  Power  was  given 
to  the  wardens  and  vestry  to  exchange  or  sell  the  lot  of 
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land  if  it  should  be  fouud  advantageous  or  expedient, 
'^  provided,  always,  that  the  proceeds  of  such  exchange  or 
sale  shall  be  reinvested  in  real  estate  for  the  use  and  benefit 
of  said  fund."  The  deed  further  stated  that  the  wardens 
and  vestry,  by  their  acceptance,  declared  "  that  the  above 
are  the  terms,  conditions,  limitations  and  restrictions  and 
tenure  "  of  the  said  fund  as  understood  by  them  in  addi- 
tion to,  and  in  explanation  of,  the  previous  deeds ;  and  that 
the  wardens  and  vestry,  by  their  acceptance,  promised  that 
half  of  the  "  remainder  of  said  income  "  should  be  invested 
in  baying  books  for  a  library,  to  be  open  to  the  proprietors 
of  the  church,  to  all  clergymen,  men  of  letters,  and  mem- 
bers of  government,  and  to  be  used  by  the  public  generally 
under  such  rules  as  might  be  deemed  expedient,  "  the  war- 
dens and  vestry  reserving  the  other  half  part  of  said  re- 
mainder of  said  income  to  be  appropriated  "  as  expressed 
and  authorized  in  the  former  deeds.  From  January  1, 
1824,  to  February  27, 1854,  the  plaintiffs  received  the  rents 
from  the  pews,  and  invested  the  same  as  part  of  the  trust 
fund.  One-half  of  the  income  thereof  was,  in  accordance 
with  the  provisions  of  the  deed  of  March  1, 1821,  expended 
for  sacred  music  until  1840,  and  thereafter  it  was  added,  by 
the  direction  of  David  Sears,  as  an  accumulation  to  the 
trust  fund.  One-quarter  part  of  said  income  was  expended 
in  the  purchase  of  books  for  the  library,  in  accordance  with 
the  provisions  of  the  deed  of  January  1,  1824.  The  re- 
maining quarter  part  of  said  income  was  expended  by  the 
plaintiffs  for  charitable  objects,  or  added  by  them  as  an  ac- 
cumulation to  the  fund.  On  May  1,  1843,  David  Sears 
executed  and  delivered  a  deed,  witnessed  and  recorded,  by 
which  he,  for  himself  and  his  heirs,  "  having  a  right  of  for- 
feiture," purported  to  assign  to  Trinity  Church,  in  Boston, 
or.  in  certain  contingencies,  to  the  Protestant  Episcopal 
Churches  in  Boston,  "  the  contingent  and  conditional  in- 
terest "  in  the  fund  and  the  real  estate.  The  provisions  of 
this  deed  will  be  more  fully  stated  later.     On  May  10, 1847, 
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David  Sears,  by  a  letter  to  the  wardens  and  vestry  of  St. 
Paul's  Church,  released  tliem  from  any  obligation  to  appro- 
priate one-quarter  part  of  the  income  to  the  purchase  of 
books  for  the  "public  library,"  and  authorized  them  to 
appropriate  to  such  purpose  so  much  only  of  the  income  as 
they  might  deem  judicious,  and  to  apply  the  remainder  of 
such  part  of  the  income  in  their  judgment  to  any  honor- 
able purpose.  This  letter  also  contained  a  reiteration  of  the 
trust,  and  approved  the  accounts  of  the  plaintiffs.  It 
does  not  appear  that  this  letter  was  acted  on  by  the 
plaintiffs,  except  to  request  a  deed  of  confirmation. 
On  February  25,  1854,  David  Sears  executed,  and  on 
February  27th  acknowledged  and  delivered,  a  deed  to 
the  wardens  and  vestry  in  confirmation  of  this  letter. 
After  reciting  the  letter,  the  trusts,  etc.,  the  grantor  gave 
certain  directions  as  to  the  management  of  the  fund,  and 
authorized  the  wardens  and  vestry  to  expend  the  one-half 
part  of  the  income  of  the  fund  in  "  their  discretion,  in  such 
objects  of  utility,  benevolence  or  expediency  as  they  in 
their  judgment  may  from  time  to  time  see  fit  for  the  benefit 
of  the  church  ";  discharging  them  from  the  obligation  of 
investing  one-quarter  part  of  the  income  in  books,  and  from 
all  responsibility  as  to  errors,  omissions,  etc.,  as  to  past  acts 
and  appropriations,  with  the  proviso  that  the  grantees 
were  entitled  to  one-half  part  of  the  income  on  the  condi- 
tion that  they  paid  over  the  other  half  of  said  income  to 
David  Sears  and  his  heirs  who  may  demand  the  same,  ac- 
cording to  the  provisions  of  the  deed  dated  March  1,  1821, 
and  delivered  at  some  time  before  November  12,  1822,  if 
not  demanded,  to  be  accumulated  according  to  the  terms  of 
the  trust.  The  deed  further  authorized  "  the  use  of  the  hall 
originally  intended  for  the  library  in  the  vestry  building  " 
for  any  purpose  the  wardens  and  vestry  should  see  fit.  The 
deed  closed  by  declaring  that  it  was  to  be  regarded  as 
affirmative  only,  and  that  nothing  therein  contained  was  to 
be  so  construed  as  to  alter  or  diminish  in  any  degree  the 
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rights  reserved  to  the  donor  and  his  heirs  by  the  original 
deeds,  uor  the  tenure  of  the  trust,  nor  the  claims  of  the 
parties  to  his  benefits  hereafter.  From  February  27,  1854, 
to  the  present  time,  the  plaintiffs  have  continued  to  receive 
and  invest  the  pew  rents  as  a  part  of  the  trust  fund.  No 
income  has  ever  been  received  from  the  real  estate.  Up  to 
April,  1860,  one-half  the  income  of  the  fund  was  accumu- 
lated, as  no  demand  was  made  for  it  by  David  Sears.  On 
that  date,  a  demand  having  been  made  by  him,  and  there- 
after until  his  death,  on  January  14, 1871,  the  said  one-half 
part  of  the  income  was  paid  to  him.  In  1871  and  1872 
that  half  of  the  income  was  paid  over  to  David  Sears,  Jr., 
the  eldest  son  of  David  Sears,  the  founder  of  ihe  fund. 
Since  the  death  of  David  Sears,  Jr.,  early  in  the  year  1873, 
this  half  of  the  income  has  been  accumulated  as  a  separate 
fund  due  the  Sears  family,  at  the  request,  oral  and  written, 
of  one  Getting,  acting  for  the  Sears  family.  On  June  9, 
1893,  a  formal  demand  was  made  on  the  plaintiffs  by  said 
Getting,  in  behalf  of  the  trustees  under  the  will  of  David 
Sears,  and  of  the  heirs  and  next  of  kin  of  said  Sears,  or 
any  of  them  entitled,  for  the  payment  of  all  said  one-half 
of  the  income  of  the  trust  fund  heretofore  received  by  the 
plaintifis  or  hereafter  to  be  received  by  them.  The  other 
half  part  of  the  income  of  said  trust  fund  has  been  ex-, 
pended  by  the  plairitiflFs  from  said  February  27,  1854,  to 
the  present  time,  for  objects  of  utilit)^  benevolence  or  ex- 
pediency, for  the  benefit  of  St.  Paul's  Ghurch.  No  part  of 
the  income  during  said  period  (except  a  payment  in  March, 
1854)  has  been  expended  for  the  purchase  of  books.  David 
Sears,  by  his  will,  devised  his  residuary  real  and  personal 
estate  to  trustees  upon  certain  trusts  therein  declared.  The 
testator  also,  by  his  will,  defined  the  terms  "  nearest  heir  " 
and  "  eldest  lineal  male  descendant "  in  his  will,  and  wher- 
ever else  he  may  have  used  these  terms,  to  mean,  first,  his 
son,  David  Sears,  and  his  male  issue  successively,  etc.    The 

provisions  of  the  will  will  be  more  fully  stated  hereafter. 
3 
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1.  The  first  question  which  arises  iu  the  case  is  as  to  the 
validity  of  the  trust  created  by  the  six  deeds  executed  by 
David  Sears  in.  1821.  The  grantees  in  these  deeds  are  the 
wardens  and  vestry  of  St.  Paul's  Church,  in  Boston,  and 
their  successors  in  office.  The  church  itself  was  incorpo- 
rated in  1820  as  a  Protestant  Episcopal  society  and  body 
politic :  St.  1819,  c.  77.  Since  Prov.  St.  1754,  the  church- 
wardens of  Protestant  Episcopal  churches  are  bodies  cor- 
porate, authorized  to  take  in  succession  '^all  grants  and 
donations,  whether  real  or  personal,  made  either  to  their 
several  churches,  the  poor  of  their  churches,  or  to  them  or 
their  successors  ;"  and,  when  the  vestry  is  joined  with  tliem 
in  the  grant  or  donation,  the  churchwardens  and  vestry  to- 
gether constitute  the  corporation  :  3  Prov.  Laws  (State  E<1.) 
778;  Anc.  Chart.  605;  St.  1785,  c.  51 ;  Rev.  St.  c.  20,  §  39 
d  seq, ;  Gen.  St.  c.  31 ;  Pub.  St.  c.  39.  In  Sohier  r.  War- 
dens, etc.,  of  St.  PauVs  Church,  12  Mete.  (Mass.)  250,  a  be- 
quest to  the  wardens  and  vestry  of  St.  PauPs  Church,  "  to 
be  received  and  held  by  the  legatees  as  the  formation  of  a 
fund  "  for  the  support  of  a  city  missionary  of  the  Protest- 
ant Episcopal  Church,  was  held  to  be  a  valid  charitable  gift. 
See,  also,  Saltonstall  v.  Sanders,  11  Allen,  (Mass.)  446 ;  Weber 
v,  Bryant,  161  Mass.  400,  37  N.  E.  Rep.  203.  It  is  clear  that 
the  grantor  could  not  create  a  trust  for  the  benefit  of  his  de- 
scendants forever:  Kent  v.  Dunham,  142  Mass.  216,  7  N.  E. 
Rep.  730.  Nor  could  he  create  a  trust  for  one  of  a  series  of  his 
descendants,  successively,  unless  such  a  one  could  be  ascer- 
tained within  a  life  in  being  and  twenty-one  years  afterwards : 
Dungannon  v.  Smith,  12  Clark  &  F.  546.  It  cannot  be  cer- 
tain that  there  would  be  an  heir  by  the  name  of  Sears  with- 
in the  legal  period,  or  that  a  demand  would  be  made  in  tliat 
period  for  any  income  due.  This  demand  clearly  appears 
to  have  been  a  condition  precedent :  Ibbetson  v,  Ibbetson, 
10  Sim.  495,  5  Mylne  &  C.  26 ;  Thomson  v.  Shakespeare, 
Johns.  Eng.  Ch.  612;  Wainman  v.  Field,  Kay,  507.  See 
Levering  v.  Levering,  129  Mass.  97.     This  is  not  a  case  of 


ST.  Paul's  ch.  v.  atty.  gen.  35 

defiaite  successive  limitations.  The  limitation  is  general 
for  the  benefit  of  all  the  descendants  of  David  Sears  answer- 
ing to  a  particular  description. 

It  is  contended  that,  as  the  grantees  were  given  discretion 
to  apply  one-half  of  the  income  either  to  the  accumulation 
of  the  fund,  one-half  of  the  income  of  which  was  intended 
for  the  benefit  of  the  grantor  or  his  descendants,  or  to  apply 
it  to  charitable  or  pious  uses,  the  entire  trust  is  invalid. 
There  is  undoubtedly  a  class  of  cases  where  a  fund  is  given 
for  purposes  which  are  charitable  or  for  other  purposes^  in 
the  discretion  of  the  trustees,  which  are  legal,  but  are  not 
charitable.  In  these  cases  the  whole  gift  is  held  void  for 
uncertainty :  Morice  v.  Bishop  of  Durham,  10  Ves.  522  ;  In 
re  Hewitt's  Estate,  53  Law  J.  CIi.  132  ;  Nichols  v.  Allen,  130 
Mass.  211 ;  Chamberlain  v.  Stearns,  111  Mass.  267.  But 
it  is  settled  by  a  long  line  of  decisions  in  England  that, 
where  trustees  are  given  discretion  to  apply  a  fund  either  to 
a  legal  or  an  illegal  object,  the  law  forbids  them  to  apply 
the  fund  to  the  illegal  object,  and  the  trust  is  valid  for  the 
legal  object.  The  leading  case  on  this  subject  is  Sorresby  v. 
Hollins,  9  Mod.  221,  where  a  discretion  was  given  to  execu- 
tors to  settle  by  purchase  of  lands  or  otherwise,  as  they 
should  be  advised,  an  annuity  of  £50,  to  be  distributed  in 
charity.  The  discretion  to  •purchase  lands  was  illegal,  as 
violating  the  mortmain  act.  Lord  Hardwicke  said  :  "  Can 
any  court  say,  because  one  method  is  unlawful,  that  there- 
fore the  other  is  so,  and  the  whole  bequest  void?  No  ;  for, 
if  one  bequest  is  lawful,  that  shall  be  pursued,  and  take 
eflTect."  To  the  same  effect  are  the  following  cases :  Atty. 
Gen.  V.  Parsons,  8  Ves.  186  ;  Curtis  v.  Hutton,  14  Ves.  537  ; 
Salusbury  v.  Denton,  3  Kay  &  J.  529 ;  Carter  v.  Green,  76. 
691 ;  Atty.  Gen.  v.  Goddard,  Turn.  &  R.  348 ;  Ingleby  v. 
Dobson,  4  Russ.  342 ;  Mayor,  etc.,  of  Faversham  v.  Ryder, 
5  De  Gex,  M.  &  G.  350 ;  University  of  London  v.  Yarrow, 
1  De  Gex  <fe  J.  72 ;  Lewis  v.  Allenby,  10  L.  R.  Eq.  668  ;  In 
re  Hedgman,  8  Ch.  Div.  156.    See,  also,  Williams  v.  Williams, 
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8  N.  Y.  525.  And  in  Jackson  "u.  Phillips,  14  Allen,  (Mass.) 
639,  556,  it  is  said  by  Mr.  Justice  Gray  :  "  When  a  chari- 
table intent  appears  on  the  face  of  the  will,  but  the  terms 
used  are  broad  enough  to  allow  of  the  fund  being  applied 
either  in  a  lawful  or  an  unlawful  manner,  the  gift  will  be 
supported,  and  its  application  restrained  within  the  bounds 
of  the  law."  This  is  not  a  case  where  the  charitable 
trust  is  of  a  surplus  remaining  after  an  invalid  gift  has 
been  satisfied.  In  such  cases  the  validity  of  the  gift  to 
charitable  purposes  will  depend  on  whether  the  amount  re- 
quired for  the  prior  gift  can  be  ascertained  in  order  to  fix 
the  amount  of  the  surplus,  or  on  whether  the  prior  gift  is 
merely  "  honorary,"  as  it  is  termed,  and  not  a  legal  charge 
on  the  fund :  Chapman  v.  Brown,  6  Ves.  404 ;  Fisk  v.  Atty. 
Gen.,  4  L.  R.  Eq.  521 ;  Hunter  v,  Bullock,  14  L.  R.  Eq.  45 ; 
Dawson  u  Small,  18  L.  R.  Eq.  114;  la  re  Williams,  5  Ch. 
Div.  735 ;  In  re  Birkett,  9  Ch.  Div.  576.  There  is,  there- 
fore, as  to  one-half  of  the  fund,  a  valid  charitable  trust, 
subject  to  an  illegal  discretion  as  to  accumulation  for  the 
benefit  of  the  grantor  or  his  descendants,  which  will  be  re- 
jected. This  trust  could  not  be  altered  in  its  terms  by  the 
trustees  or  by  the  creator  of  the  trust :  Sewall  v.  Roberts, 
115  Mass.  262.  As  to  the  other  half  of  the  fund,  an  in- 
valid trust  being  created,  the  beneficial  interest  resulted  to 
the  donor:  Nichols  v.  Allen,  130  Mass.  211,  212;  Olliffe  v. 
Wells,  lb,  221,  223  ;  Lassence  v.  Tierney,  1  Macn.  &  G.  551, 
563,  565.  It  is  contended,  however,  that,  as  the  whole  fund 
was  given  to  a  charitable  corporation,  the  corporation  would 
retain  the  beneficial  interest  if  any  part  of  the  trust  could 
not  be  carried  out.  See  Atty.  Gen.  v.  Trinity  College, 
24  Beav.  383, 399. -While  it  is  true  that  a  gift  to  a  church  eo 
nomine  is  a  gift  to  a  charity,  (Baker  v.  Fales,  16  Mass.  488, 495 ; 
Jackson  v,  Phillips,  14  Allen,  (Mass.)  539,  553,)  yet  it  does 
not  follow  that  it  may  not  be  given  for  a  purpose  that  is  in- 
valid, and  in  such  case  the  church  cannot  take,  (Society  v. 
Crocker,  119  Mass.  1,)  although  it  might  well  take  the 
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beneficial  interest  as  well  as  the  legal  title,  if  no  particular 
trust  or  use  had  been  designated  (Sohier  v.  Wardens,  etc., 
of  St.  Paul's  Church,  12  Mete.  (Mass.)  250,  259.) 

2.  The  deed  dated  March  1,  1821,  which  was  not  de- 
livered until  some  time  before  November  12,  1822,  cannot 

"  affect  the  interpretation  of  the  deeds  relating  to  the  pews, 
nor  can  it  make  the  invalid  trust  .valid. 

3.  The  gift  of  $100,  made  on  November  9,  1822,  became 
a  part  of  the  fund,  and  is  subject,  with  it,  to  the  legal  inter- 
pretation before  mentioned. 

4.  The  terms  of  the  deed  of  January  1,  1824,  cannot 
affect  the  disposition  of  the  fund  before  created,  or  impose 
new  conditions,  or  alter  the  terms  of  the  former  deeds,  so 
far  as  the  valid  charitable  trust  is  concerned.  The  wardens 
and  vestry  had  by  the  former  deeds  discretion  in  the  selec- 
tion of  charitable  objects.  By  the  deed  now  under  con- 
sideration they  agreed  with  Mr.  Sears  to  devote  one-quarter 
of  the  income  of  the  fund  to  a  library.  If  such  a  library 
as  is  described  in  the  deed  is  a  charitable  object,  we  can  see 
no  objection  to  their  action.  If  it  is  not,  then  the  agree* 
ment,  so  far  as  the  prior  deeds  are  concerned,  is  a  nullity. 
We  have  no  doubt  that  the  deed  in  this  respect  created  a 
valid  charitable  trust.  While  a  limited  and  definite  class 
of  beneficiaries  is  first  mentioned,  the  final  provision  is  that 
it  is  to  be  used  by  the  public  generally.  There  is,  therefore, 
not  a  gift  for  the  benefit  of  a  definite  class  or  of  shareholders 
only,  as  in  the  cases  of  Came  v.  Long,  2  De  Gex,  F.  &  J.  75, 
and  In  re  Will  of  Dutton,  4  Exch.  Div.  54,  but  for  the  public, 
and  such  a  gift  is  unquestionably  A^alid  :  Drury  v,  Natick, 
10  Allen,  (Mass.)  169  ;  Fairbanks  v,  Lamson,  99  Mass.  533  ; 
Gary  Library  v.  Bliss,  151  Mass.  364,  373,  374,  25  N.  E.  92. 
See,  also,  Brown  v,  Pancoast,  34  N.  J.  Eq.  321.  The  question 
of  difficulty  arising  under  this  deed,  so  far  as  the  land  is 
concerned,  is  whether  the  limitation  to  the  grantor  and  his 
heirs  created  a  condition  giving  a  right  to  terminate  by  re- 
entry the  estate  previously  granted,  or  whether  a  trust  was 
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created  in  favor  of  the  grantor  and  his  heirs.  This  question, 
for  reasons  hereinafter  stated,  'we  find  it  unnecessary  to 
decide. 

6.  The  deed  to  Trinity  Church  may  be  briefly  disposed 
of.  What  Mr.  Sears  attempted  to  do  was  to  make  Trinity 
Church  a  trustee  in  the  event  of  the  plaiutifiis  not  fulfilling 
their  trusts.  He  conveyed  to  the  grantee  no  right  of  his 
own,  but "  the  contingent  and  conditional  interest  in  said 
property  and  fund  which  the  above-named  wardens  and 
vestry  of  St.  PauFs  Church  now  hold  and  enjoy."  The 
subsequent  language  of  the  deed  amounts  merely  to  an 
agreement  on  his  part  to  waive  a  breach  of  any  conditions 
on  the  part  of  the  wardens  and  vestry  of  St.  Paul's  Church 
existing  at  the  time  the  title  to  the  fund  should  vest  in 
Trinity  Church.  The  language  is  as  follows  :  **  It  being  the 
intention  of  this  deed,  and  the  meaning  of  the  grant  herein 
made,  that  the  right  of  forfeiture  which  may  accrue  to  said 
Sears  and  his  heirs  from  any  act  or  omission  on  tlie  part  of 
said  wardens  and  vestry  of  said  St.  PauVs  Cluirch  will  not 
be  exercised  or  exacted,  provided  said  Trinity  Church  .  .  . 
accept  said  trust,  and  undertake  to  perform  and  do  perform 
all  duties  and  obligations  of  said  trust  according  to  the  true 
meaning  and  object  of  its  founder,  and  not  otherwise." 
Other  language  in  the  deed  shows  that  the  new  trustee  was 
to  take  upon  the  same  terms,  conditions  and  forfeitures  as 
in  the  original  deeds.  If  this  conveyance  had  been  simply 
of  the  premises  conveyed  in  the  preceding  deed,  it  might 
operate  to  destroy  the  right  of  forfeiture,  if  any  existed  in 
David  Sears:  Rice  v.  Railroad  Corp.,  12  Allen,  (Mass.)  141. 
See,  also,  Guild  i\  Richards,  16  Gray,  (Mass.)  309,  317  ;  Van 
Rensselaer  v.  Ball,  19  N.  Y.  100, 103  ;  Schulenberg  i\  Harri- 
man,  21  Wall.  44.  Construing  the  language  of  the  deed  as  a 
whole,  we  are  of  opinion  that  the  deed  does  not  convey  or 
purport  to  convey  any  right  of  reverter  then  remaining  in 
Mr.  Sears.  As  to  the  other  questions  in  the  case,  we  do  not  see 
that  the  deed  is  of  any  importance.     Mr.  Sears  had  reserved 
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no  right  to  nominate  or  appoint  a  new  trustee  ;  nor  does  it 
appear  that  Trinity  Church  has  ever  accepted  the  tmst  or 
attempted  to  act  under  it. 

6.  The  efifect  of  the  deed  of  February  27,  1854,  could  not 
alter  the  charitable  trust  already  declared.  Tlie  other  half 
of  the  fund  was  again  made  subject  to  an  express  trust  void 
for  remoteness,  and  the  beneficial  interest  again  resulted  to 
the  grantor.  The  condition,  if  any,  was  void,  as  creating  a 
perpetuity :  Brattle  Square  Church  v.  Grant,  3  Gray,  (Mass.) 
142, 158 ;  Otis  v.  Prince,  10  Gray,  (Mass.)  581 ;  Cartwright  v. 
Cartwright,  3  De  Gex,  M.  &  G.  982 ;  Poor  v.  Mial,  6  Madd.  32 ; 
Egertonv.  Brownlow,  4  H.L.  Cas.  1.  The  deed,  however,  would 
operate  as  a  release  as  to  matters  of  account  prior  to  its  date. 
It  also  may  operate  as  a  release  from  the  obligation  volun- 
tarily entered  into  by  the  wardens  and  vestry,  in  their  dis- 
cretion, by  the  deed  of  January  1,  1824,  to  expend  one- 
quarter  of  the  income  of  the  original  fund  for  the  purchase 
of  books  for  the  library.  Released  from  such  obligation, 
the  wardens  and  vestry  were  free  to  apply  the  income  to 
objects  of  charity,  in  their  discretion,  according  to  the 
original  deeds  of  trust.  If  the  language  used  in  the  deed 
now  under  consideration,  stating  the  purposes  for  which  the 
income  was  to  be  applied,  indicates  purposes  not  charitable, 
such  language  is  of  no  effect  to  vary  the  trust  declared  in 
the  deeds  of  March  1,  1821. 

7.  On  the  facts  stated,  it  appears  that  the  wardens  and 
vestry  have  continuously  admitted  that  they  held  the  one- 
half  of  the  income  of  the  fund,  which  by  the  terms  of  the 
deeds  was  for  the  benefit  of  Mr.  Sears  and  his  heirs,  and, 
consequently,  one-half  of  the  income-bearing  fund  itself,  as 
trustees,  and  not  adversely,  under  any  claim  of  right  in 
themselves,  inconsistent  with  a  fiduciary  relation.  We 
leave  out  of  consideration  for  the  moment  the  land,  as  this 
did  not  produce  any  income.  It  is  well  settled  that  in  the 
case  of  an  express  trust  the  statute  of  limitations  does  not 
run  in  favor  of  the  trustee  against  the  cestui  que  trust,  unless 
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the  user  of  the  former  ha$  been  opeu  and  notorious  against 
the  claim  of  the  latter.     In  the  case  of  implied  or  con- 
structive trusts,  however,  unless  there  has  been  a  fraudulent 
concealment  of  the  cause  of  action,  the  law  is  otherwise : 
Society  v.  Harrimau,  125  Mass.  321,  329 ;  Davis  v,  Coburn, 
128  Mass.  377, 380 ;  Dickinson  v.  Bank,  152  Mass.  54, 25  N.  E. 
Rep.  12 ;  Currier  v.  Studley,  169  Mass.  17, 33  N.  E.  Rep.  709. 
But,  independently  of  the  statute  of  limitations,  courts  of 
equity  will  not  assist  a  person  who  has  slept  upon  his  rights, 
and  has  acquiesced  for  a  great  length  of  time :  Speidel  v, 
Henrici,  120  U.  S.  377,  7  Sup.  Ct.  Rep.  610 ;  Cholmondeley 
u  Clinton,  2  Jac.  &  W.  1,  175,  4  Bligh,  1.    The  trust  in  the 
case  at  bar  is  an  express  trust,  and  there  has  been  no  such 
open  and  adverse  user  as  is  necessary  to  set  the  statute  in 
motion.     The  claim  of  David  Sears  to  one-half  of  the  in- 
come has  always  been  recognized  by  the  plaintiffs,  and  they 
have  also,  since  his  death,  recognized  that  in  some  way  the 
Sears  family  had  a  claim  under  the  trust.     The  resulting 
trust  in  the  case  at  bar  is  not  a  constructive  trust.     It  was 
not  forced  upon  the  plaintiffs  by  operation  of  law  against 
their  will,  but  was  assumed  by  them.     They  have  never 
contended  that  they  were  not  trustees.     The  trust  deeds 
showed  that  the  declared  trusts  were  invalid,  and   they 
therefore  held  for  other  cestuis  que  trustent  than  those  de- 
clared.     This   fact  distinguishes  the  case  from   that   of 
Churcher  v.  Martin,  42  Ch.  Div.  312,  318,  where  the  in- 
validity of  the  trust  was  due,  not  to  the  terms  of  the  deed, 
but  to  the  fact  that  the  deed  was  rendered  void  because  it 
was  not  enrolled  according  to  statute ;  and,  therefore,  any 
holding  under  the  terms  of  the  deed  was,  of  necessity,  ad- 
verse from  the  start.     It  was  not  a  question  between  trustee 
and  cestuis  que  trustent.     Where  the  possession  of  property 
is  held  by  a  trustee,  not  by  virtue  of  any  personal  right  or 
personally  asserted  right  on  his  part,  but  is  colored  by  a 
trust  and  confidence  in  virtue  of  which  he  received  it,  the 
identity  of  the  cestui  que  trust  is  of  very  little  importance,  but 
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the  relationship  is  all-impoii;ant ;  and,  so  long  as  the  rela- 
tion of  trust  exists,  it  is  a  case  of  express  trust,  no  matter 
who  the-  cestui  que  trust  may  prove  to  be :  Salter  v.  Cava- 
nagh,  1  Dru.  &  Walsh,  668 ;  Lister  v,  Pickford,  34  Beav. 
576,  582 ;  Patrick  v.  Simpson,  24  Q.  B.  Div.  128 ;  Soar  v. 
Ashwell,  [1893]  2  Q.  B.  Div.  390 ;  Warner  v.  Morse,  149 
Mass.  400, 21  N.  E.  Rep.  960.  In  the  case  at  bar  it  is  true  that 
the  only  duty  of  the  plaintiffs  from  the  start  was  to  pay  over 
one-half  of  the  trust  fund  to  David  Sears,  yet  by  their  con- 
tinued acknowledgment  of  an  existing  trust  relation,  and  by 
making  no  assertion  of  any  adverse  claim,  they  induced 
a  reliance  on  the  existence  of  the  fiduciary  relation  by  virtue 
of  wliich  they  expressly  held  the  property.  As  to  the  hiiid 
conveyed  to  the  plaintiffs  by  the  deed  of  January  1,  1824, 
we  do  not  think  that  sufficient  appears  to  enable  us  to  deter- 
mine what  should  be  done  with  it.  It  is  stated  in  the  agreed 
facts  that  up  to  the  date  of  the  filing  of  the  bill  it  has  yielded 
no  income,  and  has  not  been  taxed.  What  has  been  done 
with  it  is  left  uncertain.  We  might  infer  from  the  lan- 
guage of  the  deed  of  February  25,  1854,  that  it  had  been 
used  for  church  purposes,  but  even  this  is  uncertain.  No 
demand  appears  ever  to  have  been  made  for  it,  and  it  may 
be  that  the  use  has  been  such  as  to  amount  to  an  adverse 
use,  or  that  the  defendants'  rights,  if  any,  have  been  lost  by 
laches.  We  intend  to  express  no  opinion  on  these  points. 
All  that  we  can  determine  now  is  that  enough  does  not  ap- 
pear to  enable  us  to  pass  upon  the  question  of  title. 

8.  David  Sears,  in  his  will,  provided,  in  article  17,  that  the 
beneficiary  incomes  of  trust  funds  established  bv  him  should 
be,  when  demanded,  "  the  sole  property  of  my  heirs  having 
the  right  to  receive  the  same  successively,  as  described  in 
said  trusts."  By  articles  20  and  21  all  the  residue  of  his 
real  and  personal  estate  is  given  to  trustees  upon  certain 
trusts  therein  set  forth.  The  provisions  of  article  17  are 
open  to  the  same  objections  as  the  original  trust  to  the  same 
eflTect.     It  is  impossible  to  determine  that  they  must  take 
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effect  within  the  lawful  period.  The  resulting  trust  in  favor 
of  David  Sears  must  therefore  pass  to  those  entitled  under 
the  residuary  clause :  Thayer  v.  Wellington,  9  Allen,  (Mass.) 
283  ;  Lovering  v.  Lovering,  129  Mass.  97.  It  is,  however,  con- 
tended that  the  language  of  article  5  of  the  will  leads  to  a 
different  result.  This  is :  "  It  is  to  be  understood  in  the  will, 
and  wherever  else  I  may  have  used  the  like  terms,  that  by 
the  terms  *  nearest  heir '  and  *  eldest  lineal  male  descendant ' 
I  intend,  first,  my  son  David,  and  his  male  issue  successively, 
in  order  of  seniority,  in  infinitum^^  (with  the  same  definition 
as  to  his  other  sons  and  his  daughters  successively  in  default 
of  issue  of  each.)  "  Said  issue  so  receiving  property  to  as- 
sume the  name  of  such  one  of  my  sons  deceased,  as  he  may 
at  the  time  elect."  It  is  argued  that  as  this  term  "  nearest 
heir"  was  used  in  the  deeds  of  March  1,  1821,  and  in  the 
deed  of  February  25,  1854,  this  provision  of  the  will  sup- 
plied an  interpretation  clause  to  these  deeds,  so  that  they 
should  read  as  if  they  contained  a  limitation  of  one-half  of 
the  fund  and  its  income  to  David  Sears  for  life,  remainder 
to  his  son,  David,  for  life,  remainder  to  his  male  issue  sue- 
cessively,  in  order  of  seniority ;  and  that,  therefore,  under 
,  the  decisions  in  Lovering  v.  Worthington,  106  Mass.  86,  and 
ToUemache  v.  Coventr}'',  2  Clark  &  F.  611,  David  Sears,  Jr., 
took  an  estate  for  life,  with  remainder  over.  So  far  as  any 
interest  of  David  Sears,  Jr.,  is  concerned,  it  is  of  no  import- 
ance whether  he  took  a  life  estate  or  not,  inasmuch  as  he  re- 
ceived  one-half  of  the  income  during  his  life,  with  the 
acquiescence  of  all  parties,  and  it  is  now  too  late  to  raise 
the  question  of  the  legality  of  these  payments  :  Atty.  Gen. 
V.  Old  South  Soc,  13  Allen,  (Mass.)  474,  495.  It  is  a  ques- 
tion of  importance  whether  his  eldest  son,  the  defendant 
David  Sears,  3d,  is  entitled  to  a  life  estate,  before  the  benefi- 
cial interest  under  the  trust  fails,  and  becomes  finally  vested 
in  those  entitled  under  the  residuarv  clause  of  the  will  of 
David  Sears.  We  are  not  able  to  adopt  the  view  that  he  is 
so  entitled.     The  so-called  "  interpretation  clause "  of  the 
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will  is  in  no  sense  a  devise  or  bequest  of  the  interest  of  the 
testator  in  the  fund.  It  would  be  highly  dangerous  to  allow 
a  man  who  created  an  invalid  trust,  the  beneficial  interest 
in  which  had  resulted  to  him,  to  explain  fifty  years  later  in 
his  will  that  his  real  meaning  was  something  different  from 
what  his  words  implied,  and,  without  any  words  of  devise, 
to  allow  the  creation  of  a  new  trust  by  a  new  interpretation 
of  the  old  deed.  The  deeds  were  complete,  and  not  incom- 
plete as  in  Bizzey  v.  Flight,  3  Ch.  Div.  269.  It  is  clear,  there- 
fore, that  all  rights  under  the  resulting  trust  are  now  vested 
in  the  trustees  under  the  residuary  clause  of  the  will  of  David 
Sears,  unless  the  fact  that  the  testator  in  this  clause  excepted 
from  the  residue  "  any  of  the  trust  funds  by  me  created  dur- 
ing my  life,  or  the  incomes  thereof,  which  are  to  be  disposed 
of  according  to  the  trusts  concerning  the  same,  without 
reference  to  this  item,"  leads  to  a  different  result.  But  we 
are  of  opinion  that  it  does  not.  The  reason  for  this  pro- 
vision is  that  the  testator  supposed  that  the  trusts  he  had 
created  were  valid,  and  could  be  carried  out.  If  so,  they 
would  not  fall  within  the  residuary  clause.  The  resulting 
trust  to  the  testator  is  not  provided  for  except  by  the  gen- 
eral words  of  the  residuary  clause,  and  it  falls  within  them. 
9.  The  plaintiffs  state  that  in  their  opinion  further  accu- 
mulation of  income,  if  not  compulsory,  would  be  injurious 
and  undesirable.  They  give,  however,  no  reasons  for  such 
a  conclusion.  The  founder  of  the  trust,  David  Sears,  pro- 
vided that  the  income  from  the  pews  and  lands  should  be 
added  annually  to  the  trust  fund,  to  accumulate  forever. 
As  to  one-half  of  the  fund  aside  from  the  land,  no  question 
arises,  as  the  plaintiffs  must  convey  and  transfer  to  tliose 
entitled  thereto.  There  will  consequently  be  no  further 
income  to  accumulate.  All  income  accumulated  by  special 
deposit  with  the  trust  company  will  not  be  added  to  the 
fund,  as  it  belongs,  under  this  decision,  to  the  trustees  under 
the  will  of  David  Sears.  As  to  the  other  half  of  the  fund, 
the  question  directly  arises,  how  far  is  a  provision  to  accu- 
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mulate  for  a  charitable  purpose  valid  ?  In  England  the 
period  within  which  accumulations  are  valid  is  defined  by 
St.  39  &  40  Geo.  Ill,  c.  98,  commonly  called  the  "  Thellus- 
son  Act,"  and  the  provisions  relating  thereto  apply  to  accu- 
mulations for  charities :  Martin  v,  Margham,  14  Sim.  230. 
In  the  absence  of  statute,  there  is  no  definite  limit  to  accu- 
mulations for  charities,  so  far  as  the  decisions  are  concerned. 
The  few  cases  bearing  at  all  on  the  subject  afford  little  assist- 
ance :  Hawes  Place  Cong.  Soc.  v.  Hawes  Fund,  6  Gush. 
(Mass.)  454  ;  Odell  v.  Odell,  10  Allen,  (Mass.)  1 ;  Harbin  r. 
Masterman,  12  L.  R.  Eq.  559  ;  1  Perry,  Trusts,  §  399  ;  Scott, 
Trusts  for  Accumulation,  §§  74-83.  In  regard  to  this  matter, 
one  of  three  rules  must  be  true:  the  accumulation  must  be 
valid  forever,  or  it  may  be  controlled  by  the  court  within 
reasonable  and  desirable  bounds,  or  it  must  be  subject  to  the 
same  rules  as  an  accumulation  for  private  purposes.  There  is 
good  reason  to  suppose  that  the  rule  last  named  should  not 
apply,  for,  if  the  object  is  not  subject  to  the  rule  against  per- 
petuities there  is  no  good  reason  why  an  accumulation  for 
that  object  should  be.  It  certainly  would  be  as  much  the 
policy  of  the  law  to  favor  an  accumulation  for  charitable 
objects  as  to  favor  charitable  objects.  It  often  happens  that 
the  charitable  purpose  cannot  be  carried  out  without  accu- 
mulation of  a  fund,  sometimes  for  a  long  period  of  time. 
There  are  also  good  objections  to  a  compulsory  perpetual 
accumulation,  even  for  a  charitable  purpose.  Much  would 
depend  on  the  terms  under  which  the  accumulation  was  to 
be  made.  There  would  be  great  public  danger  in  allowing 
an  accumulation  indefinitely  for  a  charitable  purpose  that 
was  not  to  be  carried  out  within  some  definite  time.  Such 
a  purpose  would  be  practically  no  charitable  purpose  at  all. 
On  the  other  hand,  however,  there  are  cases  where  the 
income  from  property  might  be  directed  to  be  accumulated 
to  form  a  fund,  the  income  of  which  fund  was  to  be  annually 
applied  to  charitable  purposes,  as  in  the  case  at  bar.  Such 
an  accumulation,  it  is  evident,  is  less  objectionable,  as  the 
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income  from  the  axjcumulating  fund  is  constantly  being 
applied  to  the  cliarity  year  by  year  in  larger  amount.  There 
seems  to  be  no  more  objection  to  such  an  accumulation  than 
to  the  holding  of  property  constantly  increasing  in  value  for 
the  benefit  of  the  charity.  We  are  of  oj)inion,  however,  that 
the  proper  course  is  to  hold  that  the  limits  of  an  accumula- 
tion for  the  benefit  of  a  charity  are  subject  to  the  order  of  a 
court  of  equity.  By  this  method  of  solving  the  difficulty, 
on  the  one  hand  an  unreasonable  and  unnecessary  trust  for 
accumulation  can  be  restrained,  and  on  the  other  hand  a 
reasonable  accumulation  can  be  allowed  to  carry  out  the 
intention  of  the  benefactor  and  to  secure  the  accomplishment 
of  the  trust  in  the  best  manner.  In  Woodruff  v.  Marsh,  63 
Conn.  125,  137,  26  Atl.  Rep.  846,  an  accumulation  of  a 
reasonable  part  of  the  income  was  allowed  for  a  hundred 
years.  To  apply  this  principle  to  the  case  at  bar.  It  seems 
that  to  authorize  equitable  interference  with  the  accumulation 
directed  by  the  testator  the  accumulation  should  be  unrea- 
sonable, unnecessary,  and  to  the  public  injury.  It  is  not 
enough  that  the  trustees  are  not  desirous  to  continue  it,  or 
that  any  one  in  behalf  of  the  charity  asks  that  it  be  not  con- 
tinued. The  court  must  be  satisfied  that  there  is  good  cause 
why  the  testator's  direction  should  not  be  carried  out.  Mr. 
Sears  directed  that  the  income  from  the  pews  and  real  estate 
should  accumulate  to  form  a  fund,  the  income  of  which 
should  be  paid  over  annually.  There  is  consequently  no 
locking  up  of  the  trust  property  altogether.  The  income 
from  it  first  passes  into  the  fund,  and  then  the  income  of 
that  fund  is  paid  out  for  charitable  purposes.  If  the  accu- 
mulations were  stopped,  the  practical  result  would  be  to 
combine  the  trust  property  and  the  trust  fund,  and  allow 
the  whole  income  to  be  applied  annually  for  charitable  pur- 
poses. Such  a  proceeding  would  increase  the  annual  income 
on  one  hand,  and  at  the  same  time  put  an  end  to  a. con- 
stantly increasing  income  from  the  present  "  fund "  so 
called.     As  this  accumulation  was  to  serve  apparently  no 
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defiuite  or  special  object,  there  seems  no  objection  to  putting 
an  end  to  it,  if  there  is  good  reason  therefor.  No  reason, 
however,  is  given  by  the  plaintiffs  as  to  why  such  a  course 
should  be  taken,  and  we  are  of  opinion  that  the  court  should 
not  act  as  requested  under  such  circumstances.  It  must  be 
borne  in  mind  that  hereafter  the  trust  property  and  the  trust 
fund  held  by  the  plaintiffs  for  charitable  purposes  will  be 
one-half  part  only  of  the  present  fund.  We  do  not  intend 
to  preclude  the  plaintiffs  from  presenting  this  question  here- 
after to  the  court,  if  they  should  see  fit  to  do  so  ;  but  merely 
to  decide  that  as  the  case  is  presented  enough  does  not 
appear  to  warrant  the  court  in  determining  the  question. 

10.  In  regard  to  the  continuance  of  the  library,  it  is 
alleged  in  the  bill  that  it  is  practically  of  no  value,  and  is 
not  used  by  any  one  ;  that  the  expense  of  employing  attend- 
ants to  keep  it  open,  and  of  lighting  and  heating  and  other 
incidental  outlays  necessary  to  maintain  it,  greatly  out- 
weigh any  possible  advantage  that  can  accrue  from  its 
use,  and  would  be  an  unjustifiable  employment  of  the  plain- 
tiffs' funds.  As  the  case  has  been  heard  on  the  bill  as 
amended  and  the  answers  thereto,  and  certain  agreed  facts, 
and  as  the  answers  and  agreed  facts  do  not  controvert  these 
statements  of  fact,  we  must  take  these  allegations  to  be  true ; 
and  we  are  of  opinion  that  it  is  no  longer  the  duty  of  the 
plaintiffs  to  expend  the  income  of  the  fund  in  the  purchase 
of  books  for  the  library.  It  follows  from  these  considera- 
tions : 

(1)  That  one-half  of  the  trust  fund  consisting  of  personal 
property,  other  than  the  library,  is  held  by  the  plaintiffs  in 
trust  for  the  trustees  under  the  residuary  clause  of  the  will 
of  David  Sears. 

(2)  That  the  remaining  half  of  the  trust  fund  is  to  be  held 
by  the  plaintiffs  in  trust  for  charitable  uses,  the  income  to 
be  appropriated  according  to  their  discretion. 

(3)  There  need  be  no  further  appropriation  of  income  for 
the  support  of  the  library. 
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(4)  Enough  does  not  appear  to  enable  us  to  determine 
whether  the  income  from  the  pews  should  be  further  accu- 
mulated. 

(5)  The  income  specially  deposited  by  the  plaintiflFs  is  to 
be  paid  over  to  the  trustees  under  the  residuary  clause  of  the 
will  of  David  Sears. 

(6)  Enough  does  not  appear  to  enable  us  to  pass  upon 
the  title  to  the  land  conveyed  by  the  deed  of  January  1, 
1824. 

Decree  accordingly. 

CHABITABLE  QIFTS  IN  FEBPETUITY. 

L  The  Bule  against  Perpetuities  does  not  apply  to  Charita- 
ble Gifts.— The  rule  against  perpetuities  applies  to  the  vesting, 
not  to  the  enjoyment  of  the  estate ;  and  therefore  the  establish- 
ment of  a  permanent  fund,  the  income  of  which  is  to  be  applied 
to  a  charitable  purpose  in  perpetuOy  does  not  offend  against  it, 
and  is  not  void  on  that  ground :  In  re  Wall,  42  Ch.  D.  510 ; 
Perin  i\  Carey,  24  How.  465;  Grissom  v.  Hill,  17  Ark.  483; 
New  Haven  Inst,  v.  New  Haven,  60  Conn.  32 ;  State  v.  Griffith, 
2  Del.  Ch.  392 ;  Richmond  v.  Davis,  103  Ind.  449 ;  Bd.  of  Comrs. 
of  Rush  Co.  r.  Dinwiddle,  139  Ind.  128;  Johnson  v.  Mayne, 
4  Iowa,  180;  Gass  v.  Wilhite,  2  Dana,  (Ky.)  170;  Dexter  v. 
Gardner,  7  Allen,  (Mass.)  243  ;  In  re  Bartlett,  163  Mass.  509; 
Atwater  t?.  Russell,  49  Minn.  57 ;  Strickland's  Estate,  17  N.  Y. 
SuppL  304 ;  Griffin  v.  Graham,  1  Hawks,  (N.  C.)  96  ;  State  r.  Ger- 
ard, 2  Ired.  Eq.  (N.  C.)  210 ;  Yard's  Appeal,  64  Pa.  95  ;  Webster 
r.Wiggin,  (R.  I.)  31  Atl.  Rep.  824 ;  Franklin  r.  Armfield,  2  Sneed, 
(Tenn.)  305 ;  Paschal  v.  Acklin,  27  Tex.  173 ;  co7Ura,  White  r. 
Hale,  2  Coldw.  (Tenn.)  77;  and  see  In  re  Dutton,  4  Exch.  D. 
54;  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo,  6  L.  R.  P.  C.  381. 
Therefore,  if  the  gift  to  charity  is  immediate,  though  the  man- 
ner of  its  execution  may  depend  upon  future  events,  it  is  not 
void  as  a  perpetuity :  Atty.  Gen.  r.  Bishop  of  Chester,  1  Bro. 
C.  C.  444 ;  Henshaw  v,  Atkinson,  3  Madd.  306 ;  Atty.  Gen.  v. 
Craven,  21  Beav.  392 ;  Sinnett  t;.  Herbert,  7  I..  R.  Ch.  232 ; 
Chamberlayne  v.  Brockett,  8  L.  R  Ch.  206 ;  but  if  it  is  itself 
conditioned  upon  a  fnture  and  uncertain  event,  it  is  subject  to 
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the  same  rules  and  principles  as  any  other  estate  depending  for 
its  coming  into  existence  upon  a  condition  precedent.  If  the 
condition  is  never  fulfilled,  the  estate  never  arises ;  if  it  is  so 
remote  and  indefinite  as  to  transgress  the  limits  of  time  pre- 
scribed by  the  rules  of  law  against  perpetuities,  the  gift  fails 
ab  initio :  Chamberlayne  v,  Brockett,  8  L.  R.  Ch.  206  ;  Yates  v, 
Yates,  9  Barb.  (N.  Y.)  324;  McKeon  v,  Kearney,  57  How.  Pr. 
(N.  Y.)  349  ;  e.  g.,  a  bequest  to  a  volunteer  corps  of  militia,  to 
take  eflEect  upon  the  appointment  of  the  next  lieutenant  colonel, 
is  void  as  a  perpetuity,  because  such  an  officer  may  never  be 
appointed  :  Alt  v.  Lord  Stratheden,  [1894]  3  Ch.  265 ;  but  a 
bequest  to  a  corporation  which  holds  its  elections  at  regular  in- 
tervals, to  take  effect  upon  the  election  of  the  next  president,  or 
other  officer,  should  be  valid. 

2.  Qift  with  Condition  Void  as  a  Perpetuity— Gift  in  the 

Alternative.— If  a  charitable  gift  is  saddled  with  a  condition 

void  as  a  perpetuity,  the  condition  will  be  held  invalid,  and 
the  gift  will  be  discharged  therefrom,  and  upheld :  Atty.  Gen.  r. 
Greenhill,  9  Jur.  N.  S.  1307 ;  Phila.  v.  Girard,  45  Pa.  9 ;  unless 
the  condition  be  inseparable  from  the  gift,  in  which  case  the 
whole  will  fail :  Atty.  Gen.  v.  Whitchurch,  3  Ves.  Jr.  141 ;  An- 
drew V,  N.  Y.  Bible  &  Prayer  Book  Soc,  4  Sandf.  (N.  Y.)  156; 
Levy  V.  Levy,  33  N.  Y.  97 ;  Holmes  v.  Mead,  52  N.  Y.  332. 
Tlius,  when  a  gift  is  made  to  keep  burial  lots  in  good  condi- 
tion, with  a  provision  that  the  remainder  shall  be  used  for  suj>- 
porting  religious  services,  the  whole  is  void  as  a  perpetuity ;  for 
the  maintenance  of  the  burial  lots  is  not  a  charity,  and  there 
is  no  means  of  ascertaining  what  will  be  required  to  maintain 
them  :  Coit  v.  Comstock,  51  Conn.  352.  If  a  gift  is  in  the  alter- 
native, and  one  purpose  is  invalid,  the  other  does  not  thereby 
fail:  Cruikshank  v.  Home  for  Friendless,  113  N.  Y.  337;  Web- 
ster V,  Morris,  66  Wis.  366. 

3.  Gifts  upon  Contingency.— When  a  gift  is  made  to  an  indi- 
vidual, and  then  over  to  a  charity  upon  the  happening  of  a 
contingency, — e.  g.,  the  breach  of  a  condition, — ^the  latter  gift  is 
within  the  rule  against  perpetuities,  and  will  be  void  if  not 
limited  to  take  effect  within  the  time  allowed  by  that  rule : 
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Company  of  Pewterers  v,  Christ's  Hospital,  1  Vem.  161 ;  Atty. 
Gen.  V.  HaU,  W.  Kel.  13 ;  Atty.  Gen.  v.  GiU,  2  P.  Wms.  369 ; 
Comis.  V,  De  Cliflford,  1  Dr.  &  War.  245;  Leonard  v.  Burr,  18 
N.  Y.  96 ;  In  re  Wood's  Estate,  56  Hun,  (N.  Y.)  204 ;  Smith  v. 
Townsend,  32  Pa.  434.  But  a  devise  to  one  for  life,  with  a  de- 
Tise  to  a  charity  on  breach  of  condition,  is  good :  Pendleton  v, 
Kinney,  65  Conn.  222.  Likewise,  if  a  gift  is  to  a  charity,  and 
then  to  an  individual  upon  a  contingency,  the  rule  against  per- 
petuities applies  to  the  latter  gift :  Brattle  Square  Ch.  v.  Grant, 
3  Gray,  (Mass.)  142;  Wells  v.  Heath,  10  Gray,  (Mass.)  17; 
Soc.  for  Promoting  Theol.  Educ.  v,  Atty.  Gen.,  135  Mass.  285  ; 
but  a  contingent  limitation  over  of  property  from  one  charity 
to  another,  is  not  within  the  principle  of  the  rule :  Trustees  of 
Christ's  Hospital  v.  Grainger,  1  Macn.  &  G.  460,  affirming  16 
Sim.  83 ;  Jones  v,  Habersham,  107  U.  S.  174,  affirming  3  Woods, 
(U.  S.)  443;  Trustee  v,  Whitney,  54  Conn.  342;  Lennig's 
Estate,  154  Pa.  209.  Accordingly,  when  a  gift  to  a  charity  is 
made  on  condition  that  it  keep  the  testator's  tomb  in  repair, 
(that  being  a  charitable  gift,)  with  remainder  over  to  another 
charity  on  breach  of  that  condition,  the  latter  gift  is  valid : 
Tyler  v.  Tyler,  [1891]  3  Ch.  252. 

4.  Gifts  to  Society  Not  Incorporated— Gifts  with  view  to 
Incorporation.— In  those  jurisdictions  which  have  adopted  the 
principle  of  charitable  uses,  the  fact  that  a  charitable  gift  is 
made  to  an  incorporated  association,  or  one  not  existing  at  the 
time  of  the  testator's  death,  will  not  defeat  the  gift,  if  the 
prospective  corporation  is  in  factincorporated  within  a  reasona- 
ble time :  Atty.  Gen.  v.  Bishop  of  Chester,  1  Bro.  C.  C.  444 ; 
Atty.  Gen.  v.  Downing,  Ambl.  550;  Atty.  Gen.  v.  Bowyer,  3 
Ves.  Jr.  714 ;  Ould  v.  Washington  Hosp.,  95  U.  S.  303  ;  Jones  i?. 
Habersham,  107  U.  S.  174,  affirming  3  Woods,  (U.  S.)  443; 
Field  V.  Drew  Theol.  Sem.,  41  Fed.  Rep.  371 ;  Cumming  v. 
Trustees,  64  Ga.  105 ;  Miller  v.  Chittenden,  2  Iowa,  315  ;  Byers 
r.  McCartney,  62  Iowa,  339;  Cromie  v,  Louisville  Orphans' 
Home  Soc,  3  Bush,  (Ky.)  365;  Milne  r.  Milne,  17  La.  46; 
Swasey  v.  American  Bible  Soc,  57  Me.  523 ;  Schmidt  v.  Hess, 
60  Mo.  591 ;  WUliams  v.  First  Presb.  Ch.\  1  Ohio  St.  478 ;  Zim- 
merman V.  Anders,  6  W.  &  S.  (Pa.)  218 ;  Evangelical  Assn.'s 
4  • 
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Appeal,  35  Pa.  316 ;  Miller  v.  Porter,  53  Pa.  292 ;  Burr  v. 
Smith,  7  Vt.  241 ;  Dodge  v,  Williams,  46  Wis.  70 ;  but  in  juris- 
dictions where  this  doctrine  has  been  rejected  or  abolished,  such 
gifts  are  void:  Wheeler  v.  Smith,  9  How.  55;  Kain  v,  Gib- 
boney,  101  U.  S.  362 ;  Jocelyn  v,  Nott,  44  Conn.  55 ;  (see,  how- 
ever, Hughes  V,  Daly,  49  Conn.  34 ;)  State  v.  Warren,  28  Md. 
338 ;  Meth.  Ch.  of  Newark  v.  Clark,  41  Mich.  730 ;  King  v.  Run- 
die,  15  Barb.  (N.  Y.)  139 ;  Wilson  v.  Lynt,  30  Barb.  (N.  Y.)  124 ; 
Rose  V.  Rose,  4  Abb.  App.  Dec.  (N.  Y.)  108 ;  Beekman  v.  Bonsor, 
23  N.  Y.  298 ;  Downing  v.  MarshaU,  23  N.  Y.  382  ;  Bascom  v. 
Albertson,  34  N.  Y.  598 ;  McKeon  v,  Kearney,  57  How.  Pr.  (N. 
Y.)  349 ;  Adams  v.  Perry,  43  N.  Y.  487 ;  (overruling  Williams  v. 
Williams,  8  N.  Y.  525,  and  Trustees  r.  Kellogg,  16  N.  Y.  83,  pro 
tanto;)  Marx  v.  McGlynn,  88  N.  Y.  357  ;  Betts  v,  Betts,  4  Abb.  N. 
C.  (N.  Y.)  403 ;  Shipman  v,  RoUins,  33  Hun,  (N.  Y.)  89  ;  Mapes 
V.  Amer.  Home  Miss.  Soc,  33  Hun,  (N.  Y.)  360;  Carpenter  v. 
Hist.  Soc,  2  Dem.  (N.  Y.)  574,  overruling  1  Dem.  (N.  Y.) 
606;  Janey  v,  Latane,  4  Leigh,  (Va.)  327;  Literary  Fund  v, 
Dawson,  10  Leigh,  (Va.)  147;  Seabum  v.  Seaburn,  15  Gratt. 
(Va.)  423;  Mong  v,  Roush,  29  W.  Va.  119;  and  cannot  be 
made  valid  by  the  incorporation  of  the  association,  or  prospec- 
tive corporation,  after  the  testator's  death :  Owens  v.  Miss.  Soc, 
14  N.  Y.  380 ;  White  v.  Howard,  46  N.  Y.  144 ;  but  this  rule 
has  been  abrogated  by  statute  in  Maryland  and  Virginia  to  a 
certain  extent :  Chase  v,  Stockett,  72  Md.  235 ;  Kelly  v.  I^ve, 
20  Gratt.  (Va.)  124.  If  the  gift  be  limited  to  take  efl'ect  within 
the  time  limited  for  the  vesting  of  gifts  to  individuals,  it  will 
be  held  valid  as  an  executory  devise :  Tilden  v.  Green,  130  N. 
Y.  29 ;  Kinnaird  v.  Miller,  25  Gratt.  ( Va.)  107  ;  but  this  limita- 
tion must  appear  clearly.  Thus,  though  a  gift  to  a  corporation 
to  be  created  within  two  lives  named,  is  valid  :  Burrill  v.  Board- 
man,  43  N.  Y.  254 ;  one  expressly  limited  to  twelve  years  :  In 
re  Starr,  2  Dem.  (N.  Y.)  141;  to  ten  years:  Cruikshank  r. 
Home  for  Friendless,  113  N.  Y.  337  ;  to  five  years  :  Rose  v.  Rose, 
4  Abb.  App.  Dec.  (N.  Y.)  108 ;  or  to  two  years :  Booth  r.  Bapt. 
Ch.,  126  N.  Y.  215  ;  is  void,  because  it  is  not  measured  by  lives. 
On  the  same  ground,  a  mere  direction  to  apply  for  an  act  of 
incorporation  after  the  testator's  death  will  not  validate  a  char- 
itable gift :  Peo.  V,  Simonson,  126  N.  Y.  299.     Some  courts  have 


ST.  Paul's  ch.  v.  atty.  gen.  51 

endeavored  to  draw  a  distinction  on  this  point  between  gifts  to 
a  bare  charitable  use  and  gifts  to  named  trustees  to  be  applied 
to  such  a  use  :  Russell  v.  Allen,  107  U.  S.  163,  affirming  5  Dill. 
(U.  S.)  235 ;  King  v.  Parker,  9  Cush.  (Mass.)  71 ;  Dexter  v. 
Gardner,  7  Allen,  (Mass.)  243 ;  Banks  v.  Phelan,  4  Barb. 
(N.  Y.)  80 ;  Paschal  v.  Acklin,  27  Tex.  173 ;  In  re  Taylor  Orphan 
Asylum,  36  Wis.  634;  Gould  v.  Taylor  Orphan  Asylum,  46 
Wis.  106 ;  but  this  is  fallacious. 

5.  Acoumulationfl  for  Charitable  Purposes.— If  the  fund  is 
vested  in  the  charity,  and  the  time  of  enjoyment  only  is  post- 
poned, accumulations  for  charitable  purposes  beyond  the  time 
Umit^  in  the  case  of  accumulations  for  individuals  are  not 
necessarily  void  as  creating  perpetuities:  Browne  v,  Yeall,  7 
Ves.  50,  n. ;  Swasey  v.  American  Bible  Soc,  57  Me.  523  ;  Hawes 
r.  Humphrey,  9  Pick.  (Mass.)  350;  Hawes  Place  Cong.  Soc.  v. 
Trustees,  5  Cush.  (Mass.)  454;  Northampton  v.  Smith,  11 
Mete.  (Mass.)  390;  American  Academy  v.  Harvard  Coll.,  12 
Gray,  (Mass.)  582  ;  Tainter  v.  Clark,  5  Allen,  (Mass.)  66 ;  Odell 
V,  Odell,  10  Allen,  (Mass.)  1 ;  Witman  v.  Lex,  17  S.  &  R.  (Pa.) 
88 ;  but  see  Martin  v,  Margham,  14  Sim.  230 ;  Hillyard  v. 
Miller,  10  Pa.  326 ;  except  where  the  doctrine  of  charitable  uses 
is  rejected  :  Wilson  v,  Lynt,  30  Barb.  (N.  Y.)  124  ;  Phelps  v.  Pond, 
23  N.  Y.  69,  affirming  28  Barb.  (N.  Y.)  121.  Accordingly,  accu- 
mulations  directed  for  fifty  years :  Andrews  v.  Andrews,  110  111. 
223 ;  one  hundred  years :  Franklin  v.  Phila.,  13  Pa.  C.  C.  241 ;  and 
even  two  hundred  years :  Franklin  v,  Phila.,  13  Pa.  C.  C.  241 ; 
have  been  upheld.  In  Woodruff  v.  Marsh,  63  Conn.  125,  a  will 
directed  that  $10,000  of  the  income  of  the  trust  fund  should  be 
added  yearly  to  the  principal  for  one  hundred  years.  Tliis  pro- 
vision was  held  valid,  on  the  ground  that  the  income  was  with- 
held from  the  purposes  of  the  charity  for  but  one  year  at  most. 
Further,  if  only  the  direction  for  accumulation  is  void,  that  will 
be  rejected,  and  the  gift  will  be  upheld :  Martin  v,  Margham, 
14  Sim.  230 ;  Williams  v.  Williams,  8  N.  Y.  525.  In  this  maze 
of  uncertainty,  the  rule  of  the  principal  case,  that  no  accumu- 
lation is  per  86  void,  but  that  all  are  subject  to  the  control  of 
equity,  (which  is  an  extension  of  the  cyprh  doctrine,)  is  perhaps 
the  best  that  could  be  devised. 
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ATTORNEY  GENERAL  v.  BRIGGS  et  al. 
(Supreme  Judicial  Court  of  Massachusetts.    Nov.  27, 1895.) 

(164  Mass.  561 ;  42  N.  E.  Rep.  118.) 

A  devise  in  a  y>H\  of  a  sum  in  trust,  "as  a  fund  forever,*'  the  income 
of  which  is  to  be  appropriated  for  the  support  of  a  school  in  a  certain 
school  district  in  a  town,  the  sum  being  in  addition  to  the  land  and 
school-house  thereon  already  given  to  the  district  by  the  testator,  creates 
a  good  public  charitable  bequest. 

If  it  becomes  impracticable  to  administer  a  bequest  for  the  support  of  a 
school  in  a  certain  school  district  in  a  town  precisely  according  to  the 
terms  of  the  will  creating  it,  the  charity  is  of  such  a  kind  that  the  testa- 
tor's purpose  must  be  carried  out  as  nearly  as  possible  in  accordance 
with  his  design,  even  though  the  result  reached  differs  in  minor  particu- 
lars from  that  intended. 

The  fact  that  the  residue  of  an  estate  is  given  by  will  to  a  charity  does 
not  defeat  the  application  of  the  doctrine  of  cy  pr^  to  another  charitable 
bequest  which  it  becomes  impracticable  to  administer  precisely  accord- 
ing to  the  terms  of  the  will. 

The  residuary  clause  of  a  will,  which  in  another  clause  gives  a  sum  to 
a  public  charity,  is  to  be  considered  only  as  other  parts  of  the  will  are 
considered,  to  aid  in  ascertaining  the  general  purpose  of  the  testator  in 
regard  to  the  gift  in  question. 

Where  it  has  been  found  impracticable  to  administer  the  gift  in  a  will 
of  the  income  of  a  fund  for  the  support  of  a  school  in  a  certain  school 
district  in  a  town  precisely  according  to  the  terms  of  the  will,  even,  if 
the  benefits  from  the  fund  shall  be  shared  by  all  the  inhabitants  of  the 
town,  it  will  not  be  extending  the  effect  of  the  gift  beyond  the  proper 
scope  of  the  doctrine  of  cypr^  in  its  application  to  such  a  case  ;  and,  when 
it  is  plainly  within  the  testator's  general  intent  that  the  town  as  a  whole 
shall  share  his  bounty,  if  it  cannot  otherwise  be  made  available  by  those 
residing  in  the  district  specified,  this  court  will  frame  a  scheme  for 
applying  the  income  of  the  fund  to  educational  purposes  for  the  benefit 
of  persons  living  within  the  territory  which  was  formerly  such  district, 
and  in  that  vicinity,  and  of  such  other  persons  in  the  town  as  in  the 
exercise  of  their  legal  rights  may  incidentally  derive  advantage  from  it. 

Information  in  equity,  filed  June  2,  1891,  at  the  relation 
of  the  inhabitants  of  Pairhaven,  against  George  A.  Briggs, 
trustee  of  a  fiind  created  by  the  will  of  Abner  Pease,  de- 
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ceased,  the  heirs  and  next  of  kin  of  said  Pease,  and  the  Male 
Overseers  of  the  New  Bedford  Monthly  Meeting  of  Friends, 
a  corporation,  praying  that  the  court  would  declare  and 
establish  the  trust  created  by  the  will  to  be  a  public  charity, 
and  to  decree  its  enforcement ;  and  that,  if  the  trust  could 
not  be  specifically  carried  out  according  to  the  directions  of 
the  will,  the  same  might  be  decreed  to  be  executed  as  nearly 
as  possible  to  the  intent  of  the  testator,  by  appropriating  the 
income  of  the  trust  fund  for  certain  specified  purposes,  or 
that  the  case  might  be  referred  to  a  master,  to  report  a 
scheme  for  the  administration  of  the  trust  as  nearly  as  possi- 
ble to  the  intent  of  the  testator.  Tlie  case  was  referred  to  a 
master,  who  found  and  reported  the  following  facts : 

Abner  Pease  died  on  December  23,  1852,  leaving  a  will 
dated  January  18,  1847,  which  was  duly  proved  and 
allowed,  and  which  contained,  among  other  provisions,  the 
following  clauses : 

"  I  give  the  use  and  improvement  of  the  remainder  of 
said  farm  to  the. school  committee  of  said  town  of  Rochester, 
and  successors  in  that  oflSce,  in  trust  for  the  benefit  and  use 
of  the  two  school  districts  in  said  Rochester,  generally 
known  by  the  names  of  Aucute  and  Pine  Island  districts,  to 
be  divided  between  said  districts  as  follows."  Then  follows 
a  description  of  the  boundaries. 

"  After  the  decease  of  mv  wife,  or  when  she  ceases  to  be 
my  widow,  I  give  to  my  said  executors  during  their  lives, 
or  the  life  of  the  survivor,  and  after  their  decease,  or  should 
they  decline  the  trust,  to  the  selectmen  of  Fairhaven  in 
trust,  and  to  their  successors  in  that  office,  as  a  fund  forever, 
five  thousand  dollars,  the  income  of  which  to  be  appropri- 
ated for  the  purpose  of  supporting  a  school  in  school  district 
No.  19  in  said  Fairhavei^  called  the  Pease  district.  This 
sum  is  in  addition  to  a  lot  of  land  and  school-house  thereon 
which  I  have  already  given  said  district. 

"I  give,  after  the  decease  of  my  said  wife,  or  wlien  she 
ceases  to  be  my  widow,  to  the  overseers  of  the  Long  Plain 
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Friends  *  Preparatory '  Meeting,  and  their  successors  in  that 
office,  in  trust  forever,  the  remainder  of  my  personal  estate 
not  otherwise  disposed  of ;  the  income  of  which  to  be  appro- 
priated  for  the  benefit  of  the  Friends'  Meeting  in  said  Fair- 
haven  and  Rochester." 

Mercy  Pease,  the  testator's  wife,  died  on  May  22,  I860. 

On  June  25,  1863,  the  executors  having  declined  the 
trust,  George  H.  Taber,  Jonathan  Cowen  and  Bartholomew 
Taber,  of  Fairhaven,  at  that  time  selectmen  of  the  town, 
were  duly  appointed  by  the  Probate  Court,  and  gave  bonds 
and  entered  upon  the  duties  of  their  office.  George  H.  Taber 
resigned  his  trust  on  March  19,  1880,  and  Bartholomew 
Taber  and  Jonathan  Cowen  resigned  their  trusts  in  Septem- 
ber, 1880,  and  George  A.  Briggs,  of  Fairhaven,  was  duly 
appointed  the  trustee  on  January  23,  1882,  gave  bond  and 
entered  upon  the  duties  of  his  office,  and  still  continues  to 
be  the  trustee  of  the  fund. 

School  District  No.  19,  afterwards  commonly  called  the 
Pease  district,  was  established  by  vote  of  the  town  of  Fair- 
haven in  1838,  at  the  special  request  of  Abner  Pease,  who 
carefully  defined  its  limits.  It  comprised  about  twenty-five 
acres  in  a  nearly  tri-angular  shape,  bounded  north  by  Bridge 
street,  which  runs  directly  east  from  the  New  Bedford  and 
Fairhaven  bridge,  or  rather  by  a  line  running  just  far 
enough  north  of  Bridge  street  to  include  all  the  houses 
standing  on  that  street,  west  by  the  harbor  and  southeast 
by  Herring  river,  which  runs  southwesterly  across  the  line 
of  Bridge  street  into  the  harbor. 

The  first  meeting  of  the  district  for  organization  was  held 
on  April  16,  1838.  On  the  same  day  Pease  gave  to  the  in- 
habitants of  the  district  a  deed  of  a  lot  near  the  centre  of  the 
district,  with  a  school-house  upon  it  already  erected  by  him. 

From  that  time  until  his  death  Pease  took  an  active 
interest  in  the  affairs  of  the  district,  was  at  times  on  its  pru- 
dential committee,  and  was  one  of  the  committee  having 
charge  of  the  enlarging  of  the  building  in  1847  or  1848. 
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In  1869,  the  school-district  system  in  the  commonwealth 
was  abolished  by  general  law.  The  town  of  Fairhaven  never 
after  that  re-established  the  system  under  the  authority  of 
any  subsequent  legislation. . 

School  Wiis  kept  in  the  district,  and  in  the  house  given  to 
the  district  by  Pease,  from  the  organization  of  the  district 
in  1838  until  the  year  1885.  There  never  has  been  any 
other  school-house  within  that  district.  From  the  beginning 
and  until  the  fund  provided  by  Pease  in  his  will  became 
available,  the  school  was  maintained  by  the  district  in 
the  ordinary  manner  of  a  district  school.  After  this  filnd 
became  available,  its  income  was  applied  towards  supporting 
the  school,  the  balance  necessary  for  the  purpose  being  paid 
from  the  town  appropriations  as  before.  From  1855  to  1869 
inclusive,  the  average  amount  received  annually  from  the 
town  towards  the  support  of  the  school  was  $237,  and  during 
those  years  the  average  attendance  of  scholars  was  forty- 
eight.  From  the  abolishing  of  the  school-district  system  in 
1869  until  the  year  1885,  the  town,  by  agreement  with  the 
trustee,  paid  one-half  the  current  expenses  of  the  school. 
During  that  time  the  average  attendance  was  twenty-six. 

In  1885  the  town  accepted  as  a  gift  from  Henry  H. 
Rogers  an  elegant  new  brick  school-house,  located  in  a  very 
desirable  spot  near  the  centre  of  the  town.  This  school 
building  is  intended  and  designed  for  the  accommodation 
of  all  the  scholars  in  town  except  those  in  the  rural  dis- 
tricts. It  will  comfortably  accommodate  four  hundred 
pupils.  The  average  number  of  scholars  on  the  rolls  since 
it  was  opened  has  been  about  three  hundred  and  twenty. 
The  number  is  not  any  larger  than  that  at  the  present  time. 
This  is  called  the  Rogers  school.  It  is  3,300  feet  distant 
from  the  centre  of  the  Pease  district.  The  Rogers  school  is 
a  graded  school,  and  has  every  facility  for  employing  the 
most  improved  methods  in  common  school  instruction ;  a 
large  proportion  of  the  school  children  in  the  town  attend 
this  school.     Four  rural  schools  from  one  to  three  miles 
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away  are  still  maintained.     These  have  an  average  attend- 
ance of  twenty -five  to  thirty  scholars. 

In  1885,  as  soon  as  the  Rogers  school  was  opened,  the 
school  committee  of  the  town  proposed  to  remove  to  this 
school  the  scholars  in  the  Pease  district.  At  a  meeting  of 
the  inhabitants  of  the  district,  called  to  consider  this  prop- 
osition, at  which  fifteen  or  twenty  persons  were  present,  the 
proposition  was  approved.  The  scholars  were  removed  to 
the  Rogers  school,  and  have  been  there  ever  since.  No  dis- 
satisfaction with  this  arrangement  has  ever  manifested 
itself.  There  are  now  twenty-five  school  children  living 
within  the  limits  of  the  old  Pease  district  in  ten  or  twelve 
families. 

Since  1885,  the  trustee  has  not  used  the  income  of  the 
fund  for  any  school  purpose,  but  has  allowed  it  to  accu- 
mulate until  the  principal  and  interest  now  amount  to  about 
$8,000. 

Since  the  school  has  been  transferred  to  the  Rogers  school, 
the  heirs  of  Abner  Pease  have  brought  a  writ  of  entry  and 
recovered  the  school-house  and  lot,  by  reason  of  a  breach  of 
*a  condition  in  the  deed  requiring  that  the  school-house 
should  be  kept  and  maintained  by  the  inhabitants  of  the 
district  for  the  use  of  a  school.  Judgment  in  this  suit  was 
obtained  by  default,  the  inhabitants  of  the  district,  thougli 
summoned,  making  no  appearance. 

"  In  the  present  condition  of  things  I  have  no  doubt  it  is 
impracticable  to  establish  and  support  such  a  school,  and  I 
so  find.  If  the  children  had  no  other  chance  for  instruc- 
tion, I  have  no  doubt  it  would  be  both  possible  and  practi- 
cable to  use  the  income  of  this  fund  within  the  district  in 
such  a  way  as  to  l)e  of  considerable  benefit  to  them. 

"  But  under  the  present  circumstances,  with  the  town 
ready  to  give  them  good  instruction  through  thirtj^-eight  or 
forty  weeks  in  the  year,  and  with  an  excellent  school  within 
easy  reach,  which  they  are  expected  to  attend,  and  which 
they  are  now  attending  with  perfect  satisfaction,  to  use  the 
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income  of  this  fuad  to  inaintaiu  a  separate  school  in  the  old 
Pease  district  for  the  twenty-five  scholars  in  that  district 
would  be  worse  than  a  waste  of  money. 

"  Some  of  my  reasons  for  this  opinion  are  these :  1.  The 
whole  territory  within  this  district  lies  flat  and  low.  It  is 
not  an  inviting  locality  for  a  school.  2.  The  probable  ex- 
pense of  supporting  [a  school]  in  the  district,  outside  of  the 
cost  of  a  school  building,  would  be  $350  a  year ;  with  the 
present  income  of  the  fund  it  is  not  probable  that  a  school 
could  be  maintained  for  more  than  one-half  of  the  usual 
school  year.  3.  Such  a  school  must  necessarily  be  a  mixed 
school,  with  all  the  grades  of  scholars  under  one  teacher. 
With  the  Rogers  school  open  to  them,  I  do  not  believe  any 
scholars  would  attend  this  school  unless  they  were  com- 
pelled to  do  so. 

"  It  was  suggested  by  the  counsel  for  the  trustee  that  the 
trustee  might  properly  and  profitably  spend  the  income  in 
providing  some  kind  of  instruction  which  does  not  come 
within  the  usual  course  of  common  school  instruction,  or 
which  at  least  does  not  embrace  the  whole  of  such  instruc- 
tion, as,  for  instance,  in  a  drawing  school,  or  writing  school,  or 
school  for  manual  training,  or  an  evening  school  of  some  sort. 

"  If  such  a  disposition  of  the  money  would  come  within 
the  intention  of  the  testator,  I  think  the  fact  that  for  these 
last  nine  years  the  trustee  has  made  no  attempt  to  spend  the 
money  in  this  way  is  good  evidence  that  he  has  not  found 
it  advisable  or  practicable  so  to  spend  it ;  and  I  think  in 
this  matter  he  has  shown  good  judgment.  There  was  no 
evidence  before  me  that  there  was  any  field  for  such  instruc- 
tion among  the  inhabitants  of  this  district  which  would  jus- 
tify the  use  of  the  income  in  that  way. 

"  The  only  other  plan  for  using  this  fund  suggested  by  the 
trustee  was  to  hold  it,  either  till  the  town  should  build  a  school- 
house  in  the  district  and  assist  the  trustee  to  support  a  school 
there,  or  until  the  fund  should  accumulate  to  such  an  amount 
as  to  be  sufficient  to  support  a  school  without  assistance  from 
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the  towu.    The  trustee  frankly  stated  that  he  did  not  expect 
to  see  either  of  these  events  happen  during  his  lifetime. 

"There  are  now  about  one  hundred  and  seventy-five 
inhabitants  in  the  Pease  district.  The  territory  is  already 
pretty  well  covered  with  houses,  and  it  is  not  likely  that  the 
population  will  greatly  increase  for  many  years  to  come." 

In  regard  to  the  contention  in  this  case  of  the  Male  Over- 
seers of  the  New  Bedford  Monthly  Meeting  of  Friends,  that, 
the  particular  legacy  for  a  charitable  purpose  having  failed, 
it  should  fall  into  the  residuum  of  the  testator's  personal 
estate,  which  also  creates  a  valid  charity,  this  residuary 
clause  was  passed  upon  by  the  Supreme  Judicial  Court  in  the 
case  of  Dexter  v.  Gardner,  7  Allen,  (Mass.)  243.  Ever  since 
that  decision  was  given,  and  until  the  present  time,  the 
income  of  the  residuary  fund  has  been  expended  conform- 
ably to  the.  terms  of  the  decision.  While  the  Overseers  of 
the  New  Bedford  Monthly  Meeting  expend  some  of  the 
income  of  this  fund  for  charitable  purposes  other  than  educa- 
tional, they  expend  a  fair  share  of  it  for  the  education  of 
children  within  the  particular  meetings  comprising  the 
Long  Plain  Preparative  Meeting. 

Hearing  upon  the  information  and  answers,  the  master's 
report  and  exceptions  thereto,  before  Morton,  J.,  who  re- 
served the  case  for  the  consideration  of  the  full  court ;  such 
disposition  to  be  made  as  law  and  justice  might  require. 

E.  L.  Barney,  for  the  trustee. 

O,  F.  Tucker f  for  the  Male  Overseers  of  the  New  Bedford. 
Monthly  Meeting  of  Friends. 

A.  E.  Perryy  for  the  heirs-at-law  of  the  testator,  submitted 
the  case  on  a  brief. 

W,  Clifford  &  A,  B.  Collins^  for  the  Attorney  General. 

Knowlton,  J. — The  will  of  Abner  Pease  contains  a  pro- 
vision as  follows  :  "  After  the  decease  of  my  wife,  or  when 
she  ceases  to  be  my  widow,  I  give  to  my  said  executors  dur- 
ing their  lives,  or  the  life  of  the  survivor,  and  after  their 
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decease,  or  should  they  decUne  the  trust,  to  the  selectmen 
of  Fairhaven,  in  trust,  and  to  their  successors  in  that  office, 
as  a  fund  forever,  $5,000,  the  income  of  which  to  be  ap- 
propriated for  the  purpose  of  supporting  a  school  in  school 
district  number  nineteen  in  said  Fairhaven,  called  the 
'  Pease  District.'  This  sum  is  in  addition  to  a  lot  of  land, 
and  school-house  thereon  which  I  have  given  said  dis- 
trict." It  is  too  clear  for  discussion  that  this  creates  a  good 
public  charitable  bequest,  to  the  administration  of  which 
this  court  will  give  all  necessary  aid  :  Sears  v.  Chapman,  158 
Mass.  400, 33  N.  K  Rep.  604 ;  Society  v.  Harriman,  125  Mass. 
321 ;  Russell  v.  Allen,  107  U.  S.  163,  2  Sup.  Ct.  Rep.  327. 

The  school-house  referred  to,  and  the  lot  of  laud  on  which 
it  stands,  have  been  recovered  from  the  district  by  the  heira- 
at-law  of  Abner  Pease,  under  a  writ  of  entry  brought  on 
account  of  a  breach  in  a  condition  in  the  deed  of  gift,  which 
required  that  the  school-house  should  be  kept  and  main- 
tained by  the  inhabitants  of  the  district  for  the  use  of  a 
school.     It  is  found  by  the  master,  for  satisfactory  reasons, 
which  are  stated  in  his  report,  that  it  is  impracticable  to 
use  the  fund  in  question  for  the  maintenance  of  a  school 
in  this  district,  and  thus  a  case  is  presented  in  which  the 
purpose  of  a  testator  cannot  be  accomplished  in  the  man- 
ner prescribed.     The  question  arises  whether  the  charity 
must  altogether  fail,  or  whether  it  is  a  case  for  the  applica- 
tion of  the  doctrine  of  cy  pr^Sy  whereby  the  general  purpose 
of  the  testator  may  be  carried  out  in  a  way  differing  from 
that  which  he  contemplated.     He  meant  to  have  the  money 
used  in  the  support  of  a  school  in  school  district  No.  19, 
for  the  benefit  of  that  part  of  the  pilblic  who  might  from 
time  to  time  reside  within  the  district,  or  so  near  it  as  to 
use  the  school    established  there.     He  had  an  interest  in 
the  education  of  children,  and  particularly  in  the  education 
of  children  residing  in  that  district.     But  we  should  un- 
doubtedly do  him  injustice  if  we  should  interpret  his  pur- 
pose so  narrowly  as  to  make  the  continuance  of  the  charity 
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depend  upon  the  maintenance  of  a  school  within  the 
limits  of  the  district,  the  entire  area  of  which  was  only  about 
twenty-five  acres.  When  he  made  his  will  he  thought  the 
continuance  of  a  school  there  was  the  best  way  of  promoting 
education  in  that  vicinity.  The  promotion  of  education  in 
that  neighborhood  was  his  object,  and  the  charity  is  of  such 
a  kind  that  his  general  purpose  must  be  carried  out  as 
nearly  as  possible  in  accordance  with  his  design,  even 
though  the  result  reached  differs  in  minor  particulars  from 
that  intended:  Weeks  ii  Hobson,.150  Mass.  377,  23  N.  E. 
Rep.  215 ;  Sears  v.  Chapman,  158  Mass.  400,  33  N.  E.  Rep. 
604;  Jackson  v.  Phillips,  14  Allen,  (Mass.)  539 ;  Atty.  Gen. 
V,  Glyn,  12  Sim.  84 ;  Biscoe  v,  Jackson,  35  Ch.  Div.  460 ; 
Birchard  v.  Scott,  39  Conn.  63. 

It  is  contended  in  behalf  of  the  residuary  legatees  that 
^  inasmuch  as  the  bequest  cannot  be  used  exactly  as  provided 
by  the  will,  and  as  the  residue  is  given  to  a  charity,  it 
should  be  held  that  this  bequest  has  failed,  and  that  the 
fund  should  go  to  them,  for  the  charitable  uses  mentioned 
in  the  residuary  clause.  But  the  fact  that  the  residue  is 
given  to  a  charity  does  not  defeat  the  application  of  the 
doctrine  of  cy  pr^  to  another  charitable  bequest,  which  it 
becomes  impracticable  to  administer  precisely  according  to 
the  terms  of  the  will.  This  rule  is  established  by  the 
highest  authority  in  England,  and  it  is  founded  upon  the 
same  principles  of  interpretation  as  the  general  doctrine  of 
cy  pr^  itself.  The  residuary  clause  is  to  be  considered  only 
as  other  parts  of  the  will  are  considered,  to  aid  in  ascertain- 
ing the  general  purpose  of  the  testator  in  regard  to  the  gift 
in  question :  Ironmortgers'  Co.  v.  Attorney  General,  10  Clark 
&  F.  908 ;  Mayor  of  Lyons  v.  Advocate  Greneral  of  Bengal, 
1  App.  Cas.  91.  Upon  the  facts  found  by  the  master,  it  is 
the  duty  of  the  court  to  frame  a  scheme  which  shall  accom- 
plish the  general  purpose  of  the  testator  as  nearly  as  possible 
according  to  the  terms  prescribed  by  his  will.  It  may  be 
difficult,  if  not  impracticable,  to  use  the  income  of  the  fund 
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in  such  a  way  as  to  give  the  iniiabitants  of  the  territory 
which  was  formerly  school  district  No.  19  any  greater  bene- 
fits from  it  than  others  have  who  are  accommodated  by  the 
Rogers  school ;  but,  even  if  the  benefits  from  it  should  be 
shared  by  all  the  inhabitants  of  the  town,  it  would  not  be 
extending  the  effect  of  the  gift  beyond  the  proper  scope  of 
the  doctrine  of  cy  pr^  in  its  application  to  a  case  of  this 
kind.  If  tlie  gift  could  be  administered  precisely  as  the 
testator  intended,  its  principal  effect  would  be  to  relieve  the 
inhabitants  of  the  district  from  an  expenditure  which  they 
would  otherwise  be  obliged  to  make  in  the  performance  of 
their  public  duties.  After  the  abolition  of  the  school  dis- 
tricts under  St.  1869,  c.  110,  until  the  school  was  discon- 
tinued, upon  the  opening  of  the  Rogers  school  in  1885,  the 
school  in  tlie  district  was  maintained  bv  the  town,  and  the 
practical  effect  of  the  gift  was  merely  to  relieve  the  town 
from  taxation  yearly  to  the  amount  of  the  annual  income  of 
the  fund.  In  another  part  of  his  will  the  testator  has  given 
property  to  two  other  school  districts  in  the  town,  the  bene- 
fit of  which,  since  the  abolition  of  the  school  districts,  has 
been  enjoyed  by  all  the  inhabitants  of  the  town.  It  was 
plainly  within  his  general  intent  that  the  town,  as  a  whole, 
should  share  his  bounty,  if  it  could  not  otherwise  be  made 
available  by  those  residing  in  district  No.  19.  Upon  the 
facts  found  by  the  master,  it  seems  that  the  income  of  the 
fund  should  be  applied  in  some  way  towards  the  support  of 
the  Rogers  school,  or  used  in  furnishing  instruction  of  some 
kind  in  connection  with  that  school.  The  case  must  be 
further  heard  by  a  single  justice,  who  will  frame  a  scheme, 
either  with  or  without  the  aid  of  a  master,  for  applying  the 
income  of  the  fund  to  educational  purposes  for  the  benefit 
of  persons  living  within  the  territory  which  was  formerly 
school  district  No.  19,  and  in  that  vicinity,  and  of  such 
other  persons  in  the  town  as,  in  the  exercise  of  their  legal 
rights,  may  incidentally  derive  advantage  from  it. 
So  ordered. 
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THE  DOCTBINE  OF  CY  FBES. 

1.  English  Doctrine  of  Cy  Pr^s.— There  is  a  wide  difference 
between  the  doctrine  of  cy  prhs  as  administered  by  the  courts  of 
chancery  in  England,  and  by  the  courts  of  the  United  States 
and  the  several  states.  In  England  the  cy  prh  power  is  con- 
sidered as  a  branch  of  the  king's  prerogative,  which  imposes 
upon  him  the  duty,  as  parens  patriwy  to  see  that  the  charitable 
inclinations  of  his  subjects  are  carried  into  effect ;  and  accord- 
ingly the  chancellor,  as  keeper  of  the  king's  conscience,  was 
originally  regarded  as  having  the  power,  upon  failure  of  a  char- 
itable gift  for  lack  of  proper  objects,  or  because  it  was  void,  to 
arbitrarily  select  some  other  charitable  object  to  which  to  apply 
it.  This  extravagant  doctrine  has  been  much  restrained  in  later 
years,  however,  and  it  seems  to  be  now  the  rule  that  a  charitable 
gift  will  only  be  applied  cy  prha^  when,  from  the  tenor  of  the  gift, 
a  general  intent  appears  that  it  shall  go  to  charity  in  any  event, 
regardless  of  the  failure  of  the  particular  purpose  :  Atty.  Gen. 
V,  Minshull,  4  Ves.  14.  If  the  bequest  is  specific  only,  and  can- 
not be  construed  as  applicable  to  any  general  class  of  objects,  it 
will  wholly  fail,  on  the  extinction  of  those  objects :  Russell  v. 
Kellett,  3  Sm.  &  G.  264;  Sinnett  v,  Herbert,  12  L.  R.  Eq.  201 ; 
In  re  Rymer,  [1895]  1  Ch.  19.  Accordingly,  if  a  bequest  is  to 
build  a  church  in  a  particular  parish,  and  the  parish  will  not 
permit  it,  it  cannot  be  executed  anywhere  else :  Atty.  Gen.  v. 
Bishop  of  Oxford,  1  Bro.  C.  C.  444,  n.  In  any  case,  the  applica- 
tion of  the  gift  must  be  in  a  manner  as  nearly  as  possible  akin 
to  that  directed  by  the  testator.  A  scheme  for  the  establishment 
of  an  industrial  school  for  the  children  of  criminals  is  not  cy  pres 
a  charity  for  the  relief  of  "  poor  prisoners :"  In  re  Prison  Chari- 
ties, 16  L.  R.  Eq.  129.  Further,  the  doctrine  only  applies  to 
charities,  and  not  to  a  benefit  society,  which  is  not  a  charity : 
Cunnack  v.  Edwards,  [1895]  1  Ch.  489. 

2.  On  Failure  of  Objects.— If  the  general  purpose  of  the  testa- 
tor is  that  his  estate  shall  be  devoted  to  a  general  charitable 
purpose,  and  the  particular  purpose  expressed  fails,  the  bequest 
will  be  applied  to  those  objects  which  are  within  the  general 
purpose  and  most  like  those  of  the  particular  purpose :  Att}'. 
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Gen.  t?.  Bowyer,  3  Ves.  714 ;  Morice  v,  Durham,  10  Ves.  522 ; 
Biscoe  V,  Jackson,  35  Ch.  D.  460. .  If  no  objects  be  expressed,  a 
general  charitable  intent  will  cause  the  application  of  the  doc- 
trine. Thus,  in  In  re  White,  [1893]  2  Ch.  41,  where  a  testator 
gave  certain  property,  to  "  the  following  religious  societies, 
viz. :  to  be  divided  in  equal  shares  among  them,"  and  did  not 
name  any  societies,  the  gift  was  administered  q/  prhs.  Similarly, 
when  the  objects  of  the  gift  exist  at  the  death  of  the  testator, 
but  fail  during  the  continuance  of  the  charity,  the  bequest  will 
not  lapse  on  that  account,  but  will  be  administered  cy  pr^  : 
Atty.  Gen.  v.  Green,  2  Bro.  C.  C.  492 ;  Atty.  Gen.  v.  Lawes,  8 
Hare,  32 ;  Hayter  v.  Trego,  5  Russ.  113 ;  Incorporated  Society  v. 
Price,  7  Ir.  Eq.  Rep.  260;  Atty.  Gen.  v.  Glyn,  12  Sim.  84; 
Cherry  v.  Mott,  1  My.  &  C.  123 ;  In  re  Slevin,  [1891]  2  Ch. 
236.  Thus,  when  a  bequest  was  made  in  trust  for  the  vicars 
of  P.,  provided  they  should  be  presented  on  the  recommenda- 
tion of  the  trustees,  and  the  latter  failed  to  recommend,  it  was 
held  that  the  vicar  presented  by  the  chancellor  (the  presenta- 
tion being  in  the  Crown)  was  entitled  to  the  benefit  of  it :  Atty. 
Gen.  V.  Boultbee,  2  Ves.  Jr.  380.  So,  in  Ironmongers'  Co.  v. 
Atty.  Gen.,  10  CI.  &  Fin.  908,  affirming  Cr.  &  Ph.  208,  which 
reversed  in  part  2  Beav.  313,  where  a  trust  provided  that  one 
moiety  of  the  trust  estate  should  be  applied  to  the  ransom  of 
British  slaves  in  Turkey  or  Barbary  and  one-fourth  to  the  sup- 
port of  the  charity  schools  in  the  cit}*^  and  suburbs  of  London, 
where  the  education  was  according  to  the  Church  of  England, 
and  it  appeared  that  there  were  no  British  slaves  to  be  ran- 
somed, the  court  directed  that  moiety  of  the  trust  estate  to  be 
applied  to  the  support  of  charity  schools  in  England  and  Wales, 
where  the  education  was  according  to  the  Church  of  England. 
See  Atty.  Gen.  v.  Northumberland,  38  L.  T.  N.  S.  245,  vary- 
ing 7  Ch.  D.  745.  But  if  the  object  of  the  bequest  has  ceased 
to  exist  before  the  death  of  the  testator  the  bequest  or  devise 
fails  utterly,  and  the  q/  prh  rule  does  not  apply :  Langford  v. 
Gowland,  3  Giff.  617 ;  Clark  v.  Taylor,  1  Drew.  642  ;  Fisk  v.  Atty. 
Gen.,  4  L.  R.  Eq.  521.  On  the  other  hand,  if  the  object  never  ex- 
isted, the  gift  will  be  administered  cy  prls  (perhaps  on  the  prin- 
ciple ol  falsa  deTtunistratio.)  Thus,  in  Daly  v,  Atty.  Gen.,  11  Ir. 
Ch.  41,  a  testator  bequeathed  £1,000  for  the  use  of  the  Protestant 
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school  of  St  Peter's  parish  and  another  £1,000  for  the  use  of 
the  school  attached  to  the  Episcopal  chapel  in  B  street.  B 
street  was  in  St.  Peter's  parish,  but  the  chapel  there  had  no 
school  attached  to  it.  But  under  the  terms  of  the  will  the  be- 
quest was  executed  cy  pr^  in  favor  of  Protestant  schools  of  St 
Peter's  parish. 

8.  On  Pailure  of  Purposes.— Though  a  void  charitable  be- 
quest wholly  fails :  Atty.  Gen.  v,  Whitchurch,  3  Ves.  Jr.  141 ; 
yet  when  the  particular  purpose  only  is  void,  and  there  remains 
a  general  charitable  intent,  which  can  be  carried  into  effect 
without  offending  the  prohibition  of  the  laws,  it  will  be  admin- 
istered cy  prt^,  if  there  is  an  object  in  existence  to  which  it  can 
be  legitimately  applied :  Atty.  Gen.  v.  Guise,  2  Vem.  266 ;  Atty. 
Gen.  0,  Todd,  1  Keen,  803  ;  Martin  v.  Margham,  14  Sim.  230 ; 
Sims  V,  Quinlan,  16  Ir.  Ch.  Rep.  191.  Thus,  in  Atty.  Gen.  v. 
Vint,  19  L.  J.  Ch.  N.  S.  150,  a  bequest  made  of  porter  to  the 
people  in  a  workhouse,  which  was  nullified  by  the  stat.  of  4 
&  5  W.  4,  c.  76,  which  prohibited  the  introduction  of  fer- 
mented liquors  into  workhouses,  was  directed  to  be  applied,  so 
far  as  consistent  with  the  act. 

4.  When  the  Mode  of  Administering  the  Gift  is  Illeg^  or 
Impracticable.— If  the  mode  of  executing  a  charitable  gift  is 
illegal,  or  becomes  impossible  by  reason  of  subsequent  events, 
either  before  or  after  the  death  of  the  testator,  it  will  neverthe- 
less be  administered  cy  prh,  "  As  to  the  doctrine  of  ^  pr^,  as 
applied  to  charities,  this  sensible  distinction  has  prevailed ;  the 
court  will  not  decree  execution  of  a  trust  to  a  charity  in  a 
manner  different  from  that  intended,  except  so  far  as  they  see 
that  the  intention  cannot  be  executed  literally;  but  another 
mode  may  be  adopted  consistent  with  his  general  intention,  so 
as  to  execute  it,  though  not  in  mode,  in  substance.  If  the 
mode  becomes  by  subsequent  circumstances  impossible,  the 
general  object  is  not  to  be  defeated,  if  it  can  be  attained  :"  Sir 
Richard  Pepper  Arden,  M.  R.  ,  in  Atty.  Gen.  v,  Boultbee,  2  Ves. 
Jr.  380,  387.  Thus,  when  a  testatrix  made  a  bequest  to  A.,  his 
executors  and  administrators,  desiring  him  to  dispose  in  such 
charities  as  he  should  think  fit,  but  recommending  poor  clergy- 
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men  with  large  families  and  good  character,  and  A.  died  nine 
years  before  her,  her  intention  was  executed  by  the  court: 
Moggridge  v.  Thackwell,  1  Ves.  Jr.  464 ;  and  the  same  was  done 
where  a  husband  bequeathed  to  his  wife  all  his  property  during 
her  life,  and  at  her  death  to  '^  leave  £200  to  some  orphanage  " 
which  he  might  name  thereafter,  and  then  died  without  naming 
any :  Gillan  v.  Gillan,  1  L.  R.  Ir.  Ch.  D.  114. 

6.  Applioationof  Besidue  left  after  Speoific  Appropriations. 
— ^When  a  testator  manifests  only  a  general  intention  to  give  to  a 
charity,  and  proceeds  to  direct  specific  appropriations  of  the 
fiind,  which  do  not  exhaust  the  whole,  the  residue  will  never- 
theless go  to  the  charity,  and  not  to  the  trustee  of  the  gift, 
unless  there  is  something  to  show  a  contrary  intention  on  the 
part  of  the  testator:  Atty.  Gen.  v.  Drapers'  Co.,  2  Beav.  508,  and 
therefore,  if  the  fund  bequeathed  to  a  charity  is  more  than 
sufficient  for  the  specific  objects  mentioned,  the  surplus  will  be 
applied  to  increasing  the  number  of  those  objects :  Atty.  Gen. 
p.  Painter  Stainers'  Co.,  2  Cox,  Ch.  51 ;  Atty.  Gen.  v.  Hurst, 
2  Cox,  Ch.  364;  Hereford  v,  Adams,  7  Ves.  324;  Mayor  of 
Lyons  v.  Advocate  General  of  Bengal,  1  App.  Cas.  91.  Accord- 
ingly, when  a  charitable  bequest  for  placing  out  as  apprentices 
two  poor  boys,  of  such  as  were  members  of  a  certain  Presby- 
terian congregation,  and  living  in  a  certain  parish,  proved  to  be 
considerably  more  than  needed  for  that  purpose,  the  surplus 
was  applied  as  follows  :  First,  to  place  out  sons  of  members  of 
the  congregation  within  that  parish ;  Second,  such  boys  in  other 
parishes ;  Third,  daughters  of  members  of  that  congregation  and 
others,  in  the  same  manner  as  their  sons ;  and  Fourth,  sons  of 
Presb3rterianB  generally,  previous  to  building  a  school  or  for 
other  purposes:  Atty.  Gen.  v.  Wansay,  15  Ves.  231.  But  if  the 
whole  bequest  is  appropriated  to  the  specified  objects,  their 
specific  appropriations  must  be  increased  pro  rata :  Atty.  Gen. 
V,  Minshull,  4  Ves.  11. 

6.  American  Doctrine  of  Cy  I«fl.— The  prerogative  power,  in 

80  far  as  it  differs  from  the  powers  exercised  by  the  court  in  cases 

of  trust,  does  not  form  part  of  the  ordinary  equity  jurisdiction 

of  the  Court  of  Chancery,  and  hence  did  not  become  one  of  the 
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powers  of  the  courts  of  equity  established  in  America  :  Fontain 
V.  Ravenel,  17  How.  369 ;  Carter  v,  Balfour,  19  Ala.  814 ;  Grimes 
V.  Harmon,  35  Ind.  198 ;  Lepage  v,  McNamara,  5  Clarke,  (Iowa,) 
124;  American  Academy  of  Arts  &  Sciences  v.  Harvard  Coll., 
12  Gray,  (Mass.)  582  ;  Beekman  v.  Bonsor,  23  N.  Y.  298 ;  Bas- 
com  V,  Albertson,  34  N.  Y.  584 ;  Tilden  v.  Green,  130  N.  Y. 
29;  McAuley  v.  Wilson,  1  Dev.  Eq.  (N.  C.)  276.  "A  well- 
defined  charity,  or  one  where  the  means  of  definition  are  given, 
may  be  enforced  in  favor  of  the  general  intent,  even  where  the 
mode  or  means  provided  for  by  the  donor  fail  by  reason  of  their 
inadequacy  or  unlawfulness.  .  .  .  The  meaning  of  the  doctrine 
of  cy  pr^8,  as  received  by  us,  is,  that  when  a  definite  function  or 
duty  is  to  be  performed,  and  it  cannot  be  done  in  exact  con- 
formity with  the  scheme  of  the  person  or  persons  who  have  pro- 
vided for  it,  it  must  be  performed  with  as  close  approximation  to 
that  scheme  as  reasonably  practicable,  and  so,  of  course,  it  must 
be  enforced.  It  is  the  doctrine  of  approximation,  and  is  not  at 
all  confined  to  the  administration  of  charities,  but  is  equally 
applicable  to  all  devises  and  contracts  wherein  the  future  is  pro- 
vided for,  and  it  is  an  essential  element  of  e*|uity  jurispru- 
dence :"  Philadelphia  t?.  Girard,  45  Pa.  9.  Some  states  have 
adopted  this  limited  cy  prh  doctrine  as  a  part  of  their  general 
equity  jurisprudence :  Gilman  r.  Hamilton,  16  111.  225 ;  Moore 
V.  Moore,  4  Dana,  (Ky.)  354 ;  Howard  v.  American  Peace  Soc, 
49  Me.  288 ;  Bliss  v.  American  Bible  Soc,  2  Allen,  (Mass.)  334  ; 
Kiefer  v,  German  American  Seminary,  46  Mich.  636 ;  Academy 
of  the  Visitation  v.  Clemens,  50  Mo.  167 ;  Burr  r.  Smith,  7  Vt. 
241.  In  others,  it  has  been  adopted  by  statute :  Code  Ga., 
§§  2468,  3156;  Act  Pa.  1855,  P.  L.  331,  §10;  Derby  r.  Derby,  4 
R.  I.  414.  It  has  been  rejected  in  Connecticut:  White  v,  Fisk, 
22  Conn.  31 ;  in  Indiana  :  Grimes  v.  Harmon,  35  Ind.  198 ;  in 
Iowa:  Miller  v  Chittenden,  2  Iowa,  315;  in  New  York:  Bas- 
com  V.  Albertson,  34  N.  Y.  584 ;  Holland  v.  Alcock,  108  N.  Y. 
312;  Tilden  r.  Green,  130  N.  Y.  29,  affirming  2  N.  V.  Suppl. 
584 ;  in  North  Carolina :  Holland  t'.  Peck,  2  Ired.  Eq.  (N.  C.) 
255 ;  Bridges  v  Pleasants,  4  Ired.  Eq.  (N.  C.)  26 ;  McAuley  v. 
Wilson,  1  Dev.  Eq.  276 ;  and  in  Tennessee :  Dickson  r.  Mont- 
gomery, 1  Swan,  (Tenn  )  348;  but  the  Connecticut  courts  have 
so  far  yielded  that  they  have  held  that  a  bequest  to  a  school 
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society  should  be  applied,  on  the  abolition  of  that  system  and 
the  establishment  of  free  schools,  to  the  purchase  of  books  and 
for  other  school  expenses  of  poor  scholars :  Birchard  v.  Scott, 
39  Conn.  63. 

7.  Application  of  the  American  Doctrine.— Bearing  in  mind 
the  distinction  between  the  prerogative  cy  prhsj  and  that  of  ap- 
proximation merely,  the  decisions  in  America  are  fairly  conso- 
nant with  those  in  £ngland.  If  there  is  no  particular  object 
expressed :  Grimes  v.  Harmon,  35  Ind.  198 ;  Bascom  v.  Albert- 
son,  34  N.  Y.  584 ;  or  if  the  object  ceases  to  exist  before  the 
death  of  the  testator :  Carter  v.  Balfour,  19  Ala.  814  ;  a  charita- 
ble gift  will  not  be  administered  cy  pr^.  Thua,  in  Fontain  v. 
Ravenel,  17  How.  369,  a  testator,  by  his  willj  gave  annui- 
ties to  his  wife  and  others,  and  directed  that  hil  executors,  or 
the  survivor  of  them,  after  the  decease  of  his  wife,  should  pro- 
vide for  the  annuitants,  then  living,  and  dispose  of  the  residue 
of  bis  property  for  the  use  of  such  charitable  institutions  in 
Pennsylvania  and  South  Carolina  as  they  or  he  might  deem  most 
beneficial  to  mankind.  His  wife  and  three  other  persons  were 
appointed  executors,  and  those  three  all  died  during  the  life- 
time of  the  w^ife.  No  appointment  of  the  charity  was  made  or 
attempted  to  be  made  during  the  lifetime  of  the  executors; 
and  it  was  held  that  after  the  wife's  death  the  charity  could  not 
be  carried  out.  But  Minot  v.  Baker,  147  Mass.  348,  holds 
almost  the  exact  opposite  of  this.  If  a  valid  charitable  bequest 
fails  by  reason  of  the  extinction  of  its  objects  after  the  death  of 
the  testator,  it  will  not  be  applied  cy  prh :  Pringle  v.  Dorsey,  3 
8.  Car.  N.  S.  502 ;  Venable  v.  Coflfman,  2  W.  Va.  310 ;  contra, 
Jackson  v.  Phillips,  14  Allen,  (Mass.)  539 ;  but  if  the  mode  of 
application  only  fails,  a  new  mode  will  be  directed :  Oilman  v. 
Hamilton,  16  111.  225 ;  American  Academy  of  Arts  and 
Sciences  v.  Harvard  Coll.,  12  Gray,  (Mass.)  582;  Academy  of 
the  Visitation  v.  Clemens,  50  Mo.  167.  After  the  abolition  of  the 
school  society  system  in  Connecticut,  a  gift  to  such  a  society  was 
ordered  to  be  applied  to  the  purchase  of  books  and  the  defraying 
of  other  expenses  of  poor  scholars:  Birchard  v.  Scott,  39 
Conn.  63.  But  the  distinction  between  the  object  and 
the  mode  of  application  is  sometimes  very  fine.    Thus,  in 
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Barnard  v.  Adams,  58  Fed.  Rep.  313,  a  fund  bequeathed  to  a 
college  to  support  students  was  directed,  on  the  suspension  of 
that  college,  to  be  administered  cy  prhs  through  another ;  and  on 
the  dissolution  of  the  corporation  of  the  Church  of  Jesus  Christ 
of  Latter  Day  Saints,  it  was  decreed  that  the  personal  prop- 
erty of  the  corporation,  which  devolved  to  the  United  States, 
should  be  limited  and  applied  to  such  charitable  uses  as  were 
lawful  in  their  character,  and  would  most  nearly  correspond 
to  those  to  which  it  was  originally  destined :  Late  Corp.  of 
Church  of  Jesus  Christ  of  Latter  Day  Saints  v,  U.  S.,  140  U.  8. 
665.  So,  in  Adams  Female  Academy  v,  Adams,  65  N.  H.  225, 
where  a  fund  was  left  to  trustees  to  establish  a  female  academy 
in  a  town,  which  was  found  to  be  impracticable,  it  was  held 
that  it  might  be  used  by  them  in  the  support  of  a  public  school 
at  the  same  place,  if  there  was  no  change  of  location  nor  of  the 
control  of  the  fund.  Moreover,  when  a  lawful  charitable  purpose 
has  annexed  to  it  unlawful  limitations,  powers  or  trusts,  the 
fact  that  these  latter  are  void  will  not  affect  the  principal 
estate:  Philadelphia  v.  Girard,  45  Pa.  9;  Manners  v.  Phila. 
Library  Co.,  93  Pa.  165.  If  a  gift  is  for  a  specific  purpose, 
and  no  general  charitable  intent  appears,  there  is  no  room 
for  the  application  of  the  cy  pr^s  doctrine.  Thus,  when  a  be- 
quest was  for  the  support  of  a  minister  belonging  to  a  certain 
division  of  a  sect,  who  should  preach  at  a  particular  meeting- 
house, and  the  majority  of  the  congregation  belonged  to  a 
different  division  of  the  same  sect,  and  refused  to  allow  such  a 
minister  to  preach  there,  the  bequest  failed :  McAuley  v.  Wilson, 
1  Dev.  Eq.  (N.  C.)  276.  Accordingly,  land  donated  for  a 
special  purpose  will  revert  to  the  donor  or  his  heirs  on  the 
failure  or  abandonment  of  that  purpose :  Schlessinger  v.  Mal- 
lard, 70  Cal.  326 ;  Still  v.  Trustees  of  Lansingburgh,  16  Barb. 
(N.  Y.)  107 ;  Board  of  Education  v,  Edson,  18  Ohio  St.  221 ; 
Brown  v.  Lutheran  Church,  23  Pa.  495 ;  Gumbert's  Appeal,  110 
Pa.  496. 

8.  The  Massachusetts  Bule.— The  courts  of  Massachusetts  have 
adopted  a  rule  more  nearly  like  that  of  the  English  courts  than 
that  applied  elsewhere  in  America,  holding,  in  Minot  r.  Baker, 
147  Mass.  348,  that  when  a  bequest  was  made  to  a  trustee  to  be 
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disposed  of  by  him  for  such  charities  as  he  should  think  fit^  and 
he  died  leaving  only  a  small  part  disposed  of,  the  rest  should 
be  applied  by  the  court ;  and  in  Weeks  v.  Hobson,  150  Mass.  377, 
that  when  a  gift  of  land  had  been  made  for  the  site  of  a  hos- 
pital, and  another  and  better  site  was  subsequently  given 
it,  the  first  gift  might  be  sold,  and  the  proceeds  applied 
to  the  support  of  the  hospital.  So,  in  Winslow  v,  Cum- 
mings,  3  Cush.  (Mass.)  358,  where  a  bequest  was  made  to 
the  '*  Marine  Bible  Society,"  and  there  was  no  society  of  that 
name  in  existence,  but  it  was  shown  that  at  or  shortly  before  the 
time  of  the  execution  of  the  will  there  was  an  association  known 
as  "  The  Boston  Young  Men^s  Marine  Bible  Society,"  the  object 
of  which  was  "  to  circulate  Bibles  among  destitute  seamen,"  and 
that  this  society  had  been  dissolved,  or  become  extinct,  at  the 
time  of  the  testator's  death,  the  court  appointed  a  trustee  to  re- 
ceive and  dispose  of  the  bequest,  by  appropriating  the  avails 
thereof  to  the  purchase  of  Bibles,  to  be  distributed  among  desti- 
tute seamen;  and  in  Jackson  v,  Phillips,  14  Allen,  (Mass.)  539, 
a  bequest  "  for  the  preparation  and  circulation  of  books,  news- 
papers, the  delivery  of  speeches,  lectures,  and  such  other  means 
as  in  their  judgment  will  create  a  public  sentinient  that  will 
put  an  end  to  negro  slavery  in  this  country,"  and  another  "  for 
the  benefit  of  fugitive  slaves  who  may  escape  from  the  slave- 
holding  states,"  were  directed,  on  the  cy  prh  principle,  to  be 
applied  as  follows  :  the  first  to  be  paid  by  the  trustees,  from 
time  to  time,  to  an  association  already  established,  to  promote 
the  education,  support,  and  interests  of  the  freedmen,  lately 
slaves,  in  those  states  in  which  slavery  had  been  so  abolished, 
to  be  expended  for  that  object ;  and  the  second  (being  of  small 
amount)  to  the  use  of  necessitous  persons  (rf  negro  descent 
in  Boston  and  vicinity,  preference  being  given  to  such  as  had 
escaped  from  slavery. 

9.  Applioation  of  the  Cy  Prds  Doctrine  to  other  than  Chari- 
table Gilts.— This  rule  of  q/  prls,  or  approximation,  is  occasion- 
ally applied  to  the  interpretation  of  a  devise  which  violates  the 
rule  against  perpetuities.  Here,  if  the  intent  of  the  testator  is 
clear  that  one  devisee,  or  class  of  devisees,  shall  take  in  any 
event,  that  construction  will  be  adopted  which  will  best  effect 
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that  intent,  and  the  clause  will  be  held  good  pro  tanto,  if  possi- 
ble. Accordingly,  when  a  devise  to  a  corporation  was  in  trust  to 
convey  to  A.  for  life,  thpn  to  the  first  son  of  A.  for  life,  then  to 
the  first  son  of  A.'s  first  son  for  life,  and  so  on,  all  those  in  being ' 
were  held  tenants  for  life,  with  remainder  to  the  first  unborn 
taker  in  tail  male :  Humberston  v,  Humberston,  1  P.  Wms.  332 ; 
Parfitt  V,  Hember,  4  L.  R.  Eq.  443 ;  Forsbrook  v.  Forsbrook,  3  L. 
R.  Ch.  93 ;  which,  under  the  American  statutes  changing  estates 
tail  into  fees,  vests  in  him  a  remainder  in  fee :  Jackson  v. 
Brown,  13  Wend.  (N.  Y.)  437.  So,  in  Edgerly  v.  Barker,  (N. 
H.)  31  Atl.  Rep.  900,  the  testator  devised  his  estate  in  trust,  and 
after  providing  for  his  own  children  by  annuities  and  otherwise, 
directed  that  when  the  youngest  of  his  grandchildren,  "  bom 
and  unborn,"  should  arrive  at  the  age  of  forty  years,  the  residue 
of  the  estate  should  be  theirs.  This  was  invalid,  as  offending 
the  rule  against  perpetuities,  but  it  was  held  that  instead  of 
allowing  that  fact  to  defeat  the  devise  to  the  grandchildren,  it 
would  vest  in  them,  on  the  cy  prhi  principle,  when  the  youngest 
of  them  reached  the  age  of  twenty-one  :  Corttra^  Post  v.  Rohr- 
bach,  (111.)  32  N.  E.  Rep.  687.  But  if  the  will  will  not  bear 
such  an  interpretation :  Leake  i\  Robinson,  2  Meriv.  363 ; 
Porter  v.  Fox,  6  Sim.  485 ;  Evers  v.  Challis,  7  H.  L.  Cas.  531 ; 
or  if  the  effect  of  the  application  of  the  rule  would  be  to  make 
the  estates  descend  in  a  line  of  succession  different  from  that 
designated  by  the  testator :  Monypenny  v,  Dering,  16  M.  &  W. 
418;  cyprha  will  not  apply.  It  has  also  been  held,  that  if  a 
separate  use  trust  fails  because  the  cestui  que  trust  is  hot  married 
or  contemplating  marriage,  it  will  be  upheld  as  a  spendthrift 
trust,  if  the  words  used  are  sufficient :  Schell's  Estate,  15  Pa. 
C.  C.  372. 
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Contract— Bids— Rigrlits  of  lowest  bidder— Enforce- 
ment—L^Jiiuction. 

CHANDLER  et  al.  v.  BOARD   OF  EDUCATION  OF 

CITY  OF  DETROIT. 

(Supreme  Court  of  Michigan.     March  5, 1896.) 

(62  N.  W.  Rep.  370.) 

Injunction  will  not  lie  to  restrain  a  school  board  from  awarding  a 
contract  to  one  who  was  not  the  lowest  bidder,  where  the  board  reserved 
the  right  to  reject  any  and  all  bids,  and  there  is  no  evidence  of  fraud  on 
the  part  of  the  board,  and  no  statute  requiring  contracts  to  be  awarded 
to  the  lowest  bidder. 

Appeal  from  Circuit  Court,  Wayne  county,  in  chancery ; 

WiLLARD  M.  LiLLIBRIDGE,  JudgC. 

Bill  of  Harry  Chandler  and  Frank  H.  Goddard  against 
the  board  of  education  of  the  city  of  Detroit.  From  a  de- 
cree dismissing  the  bill,  complainants  appeal.     Affirmed. 

George  Gartner,  for  appellants. 
W.  E,  Baubie,  for  appellee. 

Long,  J. — This  cause  was  heard  in  the  court  below  on 
pleadings  and  proofs  taken  in  open  court,  and  the  bill  dis- 
missed. In  1894,  the  board  of  education  purchased  a  site 
upon  which  to  erect  a  high-school  building.  It  advertised 
for  proposals  for  furnishing  materials  and  construction  of 
the  building  in  March  following,  requiring  all  proposals  to 
be  accompanied  by  a  certified  bank  check  of  six  per  cent, 
of  the  amount  of  the  bid,  the  same  to  be  filed  with  the  bid. 
Complainants  filed  a  proposal  to  do  the  work  for  $177,580, 
and  accompanied  it  with  a  certified  bank  check  of  six  per 
cent.  Other  proposals  were  made  with  certified  bank  checks, 
one  from  A.  Chapoton  for  $879  greater  than  complainants* 
bid.  At  a  regular  meeting  of  the  board  in  April  the  com- 
mittee having  the  bids  in  charge  reported  them  to  the  board, 
and  recommended  that  complainants'  bid  be  accepted.    This 
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report  was  laid  ou  the  table,  and  at  a  subsequent  meeting  of 
the  board  the  matter  was  taken  up,  and  the  report  amended 
by  substituting  the  Chapoton  bid  in  place  of  complainants'. 
This  bill  is  filed  to  restrain  the  board  from  entering  into  a 
contract  with  Mr.  Chapoton  or  any  other  bidders  except  the 
complainants. 

It  is  alleged  in  the  bill  that  the  action  of  the  defendant 
in  rejecting  complainants'  proposal  was  without  any  good, 
valid  or  legal  reason,  but  that  the  same  was  rejected  arbi- 
trarily, and  without  any  reason  assigned  therefor,  and  that 
the  action  of  the  board  in  rejecting  it  and  accepting  the 
Chapoton  bid  was  invalid.  Complainants  showed  upon  the 
hearing  that  the  time  and  responsibility  of  getting  up  the 
bid  were  worth  from  one  to  three  thousand  dollars.  The 
defendant  asserts  that  its  action  in  the  premises  iias  been 
for  the  best  public  interest,  and  in  accordance  with  the 
powers  given  and  the  duties  imposed  upon  it  under  the  act 
relative  to  free  schools  in  the  city  of  Detroit,  and  the  several 
acts  amendatory  thereof.  It  is  further  asserted  that  the 
complainants  were  not  deceived  or  misled  by  the  terms  and 
conditions  of  the  notice,  but  filed  their  proposal  well  know- 
ing that  the  defendant  could  reject  any  and  all  proposals 
made  under  the  same.  The  advertised  notice  for  proposals 
under  which  complainants  filed  their  proposal  contained 
the  following  notice :  "  The  right  is  expressly  reserved  to 
reject  any  and  all  bids  and  to  waive  any  defects  in  bids." 
No  fraud,  corruption  or  collusion  is  alleged,  and  there  is  no 
statute  requiring  contracts  to  be  awarded  to  the  lowest 
bidder.  The  board  expressly  reserved  the  right  to  reject 
any  and  all  bids,  and  in  the  rejection  of  the  complainants' 
bid  they  were  acting  within  the  right  reserved  by  the  notice. 
The  board  had  a  discretion  in  the  matter,  and  there  is  no 
evidence  that  it  was  abused.  When  the  complainants  put 
in  their  proposal,  they  did  so  with  full  notice  that,  though 
it  might  be  the  lowest  bid,  it  might  be  rejected.  In  State 
V,  Board  of  Education  of  City  of  Fond  du  Lac,  24  Wis.  683, 
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the  writ  of  mandamus  was  asked  to  compel  the  respondent 
to  award  the  contract  to  relator  to  build  a  school-house  as 
the  lowest  bidder.    It  was  said:  ''Where  proposals  are  made 
and  bids  put  in  in  the  usual  manner  in  letting  contracts  for 
public  work,  the  lowest  bidder  has  no  such  fixed,  absolute 
right  that  he  is  entitled  to  mandamus  to  compel  the  letting 
the  contract  to  him  after  his  bid  has  been  in  fact  rejected, 
and  the  contract  awarded  to  another.     The  statutory  pro- 
vision requiring  the  contract  in  such  cases  to  be  let  to  the 
lowest  bidder  is  designed  for  the  benefit  and  protection  of 
the  public,  and  not  of  the  bidders."     But  in  the  present 
case  there  is  no  such  statute,  and,  as  we  have  seen,  the  notice 
reserved  the  right  to  reject  any  and  all  bids.    Even  when  the 
bid  has  been  accepted,  and  the  officers  of  the  municipality 
refuse  to  enter  into  the  contract,  it  is  held  that  mandamus 
will  not  lie  to  compel  the  entering  into  the  contract,  but  the 
remedy  of  the  bidder,  if  any,  is  in  an  action  at  law  for  dam- 
ages :  People  v.  Campbell,  72  N.  Y.  496.     The  writ  of  man- 
damus was  denied  by  this  court  in  Talbot  Paving  Co.  v.  Com- 
mon Council  of  City  of  Detroit,  91  Mich.  262,  51  N.  W.  Rep. 
933.     The  writ  was  asked  to  compel  the  common  council  to 
approve  a  paving  contract  made  with  relator  by  the  board  of 
public  works.     The  contract  had  been  let  to  another  party, 
and  the  work  done.     It  was  said  that  the  relator  must  be 
left  to  his  remedy  against  the  city,  citing  the  above  cases, 
holding  that  the  remedy,  if  any,  is  for  damages,  and  not  an 
enforcement  of  the  contract.    In  the  present  case  no  contract 
was  entered  into,  and  the  court  below  very  properly  refused 
to  grant  the  relief  asked,  and  dismissed  complainants'  bill. 
The  decree  will  be  affirmed,  with  costs.     The  other  justices 
concurred. 

RIGHTS  OF  THE  LOWEST  BIDDER. 

1.  Lowest  Bidder  Not  Entitled  to  Contract— Exceptions.— 

In  the  absence  of  a  statutory  provision  to  that  effect,  no  one, 
whether  an  individual  or  a  corporation,  public  or  private,  who 
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advertises  for  bids  upon  a  contract,  is  bound  to  award  it  to  the 
lowest  bidder,  unless  he  agrees  to  do  so  in  the  advertised  offer : 
Mayo  V.  County  Comrs.,  141  Mass.  74 ;  State  v.  Board,  24  Neb. 
106 ;  State  v,  Lincohi  Ck).,  35  Neb.  346 ;  Smith  v,  Flagg,  17  N. 
Y.  584 ;  and  this  is  true  a  fortiori,  when  the  offer  reserves  the 
right  to  reject  any  or  all  bids,  though  the  award  may  be  made 
capriciously  and  through  favoritism :  Anderson  v.  Board  of  Public 
Schools,  122  Mo.  61 ;  and  in  such  cases  the  lowest  bidder  can 
maintain  neither  mandamus  to  secure  the  award  of  the  contract 
to  himself,  nor  an  injunction  to  prevent  its  award  to  the  other. 
On  the  other  hand,  if  a  statute  requires  a  contract  to  be 
awarded  to  the  lowest  bidder,  he  will  have  a  right  to  it  which 
he  can  enforce  by  either  mandamus  or  injunction;  {contra, 
Talbot  Pav.  Co.  v.  Common  Council,  91  Mich.  262 ;  People  v, 
Campbell,  72  N,  Y.  496 ;)  but  he  must  show  that  he  has  con- 
formed with  the  specifications :  Peo.  t?.  Comrs.  of  Buffalo  Co., 
4  Neb.  150 ;  State  v,  Kendall,  15  Neb.  263 ;  State  v.  County  Bd., 
17  Neb.  643 ;  Boren  v.  Comrs.  of  Darke  Co.,  21  Ohio  St.  311 ; 
that  his  was  actually  the  lowest  bid  :  State  v,  Comrs.  of  Hamilton 
Co.,  20  Ohio  St.  425  ;  and  that  he  has  not  slept  on  his  rights : 
State  V,  Comrs.  of  Printing,  18  Ohio  St.  386.  A  statute  which 
requires  a  contract  to  be  awarded  to  the  lowest  responsible  bidder, 
vests  in  the  awarding  officers  a  discretionary  power,  with  the 
exercise  of  which  the  courts  will  not  interfere,  except  in  the 
case  of  a  clear  abuse  of  that  discretion :  Kelly  v,  Chicago,  62 
111.  279 ;  Welch  v.  Board  of  Supervisors,  23  Iowa,  203 ;  Madison 
t?.  Harbor  Board,  76  Md.  395;  Detroit  Free  Press  v.  Bd.  of 
Auditors,  47  Mich.  135;  State  v.  McGrath,  91  Mo.  386;  Peo.  v. 
Canal  Board,  13  Barb.  (N.  Y.)  432  ;  Peo.  v.  Contracting  Board, 
27  N.  Y.  378 ;  Comm.  v.  Mitchell,  82  Pa.  343 ;  Findley  v.  Pitts- 
burgh, 82  Pa.  351 ;  Douglass  v,  Comm.,  108  Pa.  559 ;  Pave- 
ment Co.  V.  Wagner,  139  Pa.  623 ;  Interstate  Vitrified  Brick  & 
Pav.  Co.  V.  Phila.,  164  Pa.  477 ;  Free  Press  r.  Secy,  of  State,  45 
Vt.  7 ;  State  v.  Board  of  Education,  24  Wis.  683 ;  but  in  such  a 
case  the  disappointed  bidder  may  enjoin  the  award  or  perform- 
ance of  the  contract  if  he  sues  as  a  taxpayer  to  preserve  the 
public  interests :  Arkansas  Democrat  Co.  v.  Press  Printing  Co., 
57  Ark.  322 ;  Mazet  v.  Pittsburgh,  137  Pa.  548 ;  Times  Pub.  Co. 
V.  Everett,  9  Wash.  518.     In  no  case,  however,  can  the  disap- 
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poiated  bidder  sue  for  the  profits  which  he  might  have  made : 
TalV>ot  Pav.  Co.  v.  City  of  Detroit,  (Mich.)  67  N.  W.  Rep.  979. 
If  fhe  lowest  bidder  is  awarded  the  contract,  but  fails  to  per- 
form it,  it  should  be  readvertised ;  the  next  lowest  bidder  has 
no  rights  in  any  case :  Beaver  v.  Trustees,  19  Ohio  St.  97. 

2.  Bights  of  Highest  Bidder  for  Purchase  of  Articles.— Upon 
the  same  principles,  when  an  advertisement  calls  for  offers  for 
the  purchase  of  an  article,  the  highest  bidder  acquires  no  right 
to  compel  its  sale  to  him  :  Spencer  v,  Harding,  5  L.  R.  C.  P. 
561 ;  but  as  it  is  generally  understood  that  the  highest  bidder  at 
an  auction  sale  takes  the  thing  sold,  that  fact  would  seem  to  enter 
into  the  contract  of  sale,  and  give  the  highest  bidder  a  right 
to  the  possession  of  the  thing  for  which  he  bids  that  he  can 
enforce  at  law,  if  the  remedy  is  adequate,  otherwise  in  equity. 

3.  Validity  of  Contract,  the  Specifications  of  which  call  for 

Patented  Articles.— The  mere  fact  that  the  specifications  of  a 

public  contract  call  for  the  use  of  a  patented  article  does  not 

constitute  such  an  exclusion  of   competition  as  to    violate   a 

statutory  requirement   that   such  contract  shall  be  let  to  the 

lowest  bidder.     The  public  cannot  be  precluded  on  this  ground 

from  using   what  is  deemed  to  be   desirable  and  necessary 

for  the  public  welfare,  merely  because  it  is  covered  by  letters 

patent  and  a  royalty  must  be  paid  for  the  right  to   use  the 

same,  and   a  contract  let  on   such   terms    is   valid,  though 

the  owner  of  the  patented   article  is  the  only  bidder :   N.  P. 

Perine  Contracting  &  Paving  Co.  v,  Quackenbush,  104  Cal. 

684;  Yamold  v.  Lawrence,  15  Kans.  126;  Hobart  v.  Detroit, 

17  Mich.   246 ;   Motz  i;.   Detroit,   18    Mich.   496 ;    Detroit  v. 

Kobinson,  38  Mich.  108 ;  Barber  Asphalt  Pav.  Co.  v.  Hunt,  100 

Mo.  22 ;  Mayor  of  Newark  v.  Bonnell,  57  N.  J.  L.  424 ;  Harlem 

6a8  Light  Co.  y.  Mayor,  33  N.  Y.  309  ;  In  re  Dugro's  Petition, 

50  N.  Y.  613 ;  Baird  r.  Mayor,  96  N.  Y.  567 ;  contra,  Nicolson 

Pavement  Co.  v.  Painter,  35  Cal,  699 ;  Burgess  v.  Jefferson,  21 

La.  An.  143 ;  Dolan  v.  Mayor,  4  Abb.  Pr.  N.  S.  (N.  Y. )  397 ; 

Dean  r.  Charlton,  23  Wis.  590 ;  but  the  California  and  New  York 

oases  were  overruled  by  the  later  cases  cited  above,  and   the 

Wisconsin  case  called  forth  an  act  of  the  legislature  expressly 
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authorizing  the  making  of  such  contracts  :  Mills  v.  Charleton,  29 
Wis.  400 ;  Dean  v.  Borchsenius,  30  Wis.  236.  It  has  even  been 
held  that  when  the  article  required  is  made  by  but  one  com- 
pany, under  the  protection  of  letters  patent,  it  is  not  necessary 
to  advertise  for  proposals  :  Silsby  Mlg.  Co.  v,  Allentown,  153 
Pa.  319.  In  any  event,  such  a  contract  will  be  good,  when 
the  patented  article  is  freely  sold  to  all  comers,  or  is  allowed  to 
be  manufactured  for  a  fixed  royalty  by  whoever  wishes  to 
manufacture  it,  and  several  bids  are  accordingly  put  in ;  State 
V.  Bd.  of  Conirs.  of  Shawnee  Co.,  (Kans.)  45  Pac.  Rep.  616 ; 
Kilvington  v.  Superior,  83  Wis.  222. 


Conversion  by  will— Power  of  sale—Discretion— Actual 
sale— Acts  of  third  persons. 

CHARLES  INGERSOLL^S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     April  29, 1895.) 
(167  Pa.  536 ;  31  Atl.  Rep.  858.) 

Under  a  will  giving  C.  and  F.  each  an  eighth  of  the  testator's  estate, 
to  be  held  in  trust  during  their  minority,  with  remainder  over  if  either 
or  both  died  during  that  time,  the  estate  of  each  on  reaching  majority 
to  go  to  him  in  severalty,  and  giving  power  to  H.  to  revoke  the  devises 
and  bequests  to  them,  and  to  appoint  trusts  for  either  or  both,  deferring 
the  time  for  receiving  the  principal,  or  reducing  the  estate  to  one  for 
life,  with  or  without  testamentary  power  of  appointment,  "and  with 
remainders  to  the  persons  who  would  be  entitled  if  the  child  as  to 
whose  estate  this  power  is  exercised,  died  owner  of  the  same,"  the  last 
clause  determines  the  person  to  whom  the  remainder  shall  pass,  when 
H.  revokes  the  devise  to  C,  and  declares  a  trust  for  life  for  him,  with- 
out giving  him  power  of  testamentary  appointment,  or  without  his  ex- 
ercising any  such  power  given  him ;  and  any  limitation  placed  on  the 
remainder  by  H.  is  void. 

A  will  which  merely  gives  trustees  power  and  discretion  to  convert 
real  estate  into  i)ersona1ty,  and  vice  versa,  without  giving  any  direction 
to  sell,  does  not  of  itself  work  a  conversion. 

Scales  and  purchases  of  real  estate  by  trustees  who  are  given  power  by 
the  testator  to  sell  and  convey  all  or  any  part  of  his  estate  or  property 
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which  they  may  hold  under  his  will,  and  to  purchase  real  .estate,  and 
sell  it,  work  a  conversion  from  realty  into  personalty,  and  vice  versa. 

When  a  ground-rent  is  paid  off  to  trustees,  not  by  their  choice,  but 
by  that  of  the  terre-tenant,  acting  on  bis  legal  right,  there  is  no  conver- 
sion of  the  ground-rent  into  personalty,  though  the  trustees  had  a  dis- 
cretionary power  of  sale  over  the  testator's  real  estate  ;  there  having 
been  no  exercise  of  discretion  and  intention  on  their  part. 

Appeal  from  Orphans'  Court,  Philadelphia  county. 

Cliarles  IngersoU,  by  his  will,  provided  as  follows:  "I 
authorize  the  trustees  of  the  estate  devised  in  trust  for  my 
daughters  respectively  with  the  consent  of  the  person  or  per- 
sons for  the  time  being  entitled  to  the  income  thereof,  or 
should  such  persons  be  infants,  with  the  consent  of  the  guard- 
ians of  their  estates,  to  partition  and  divide  the  estate  and 
property  passing  under  this  will.  And  I  authorize  the  said 
trustees  to  sell  and  convey  all  or  any  part  of  my  estate  or 
property  which  they  may  hold  under  this  will,  and  to  re- 
ceive and  receipt  for  the  purchase  money,  and  from  time 
to  time  call  in  and  change  any  investments.  And  in  mak- 
ing investments  I  direct  that  their  discretion  shall  not  be 
limited  or  restricted  to  such  securities  as  trustees  may  be 
restricted  to  by  law,  but  they  may,  with  consent  of  the  re- 
spective eestuis  que  trustent,  select  any  stocks  or  other  securi- 
ties they  may  deem  advisable,  and,  with  the  consent  of  their 
respective  eestuis  qiie  trastenty  they  may  purchase  real  estate 
and  sell  and  convey  the  same  and  give  receipts  for  the  pur- 
chase money.*' 

Charles  IngersoU  Maury,  one  of  the  eestuis  qt^e  tnist  under 
this  will  left  a  will  in  which  he  gave  various  legacies,  but 
made  no  disposition  of  his  real  estate,  which  accordingly 
went  to  his  heir,  F.  F.  Maury.  There  was  a  deficiency  of 
assets  to  pay  the  legacies,  and  they  were  abated  in  conse- 
quence. 

On  exceptions  to  the  audit  of  the  account  the  court  held 
that  the  former  will  did  not  work  an  absolute  conversion 
of  the  money  invested  in  the  purchase  of  land  under  the 
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power,  and  that  the  laud  so  purchased  passed  to  the  heir  of 
the  cestui  q\xe  trust,  charged  with  the  payment  of  the  money 
expended  in  purchasing  and  improving  it.  From  this  the 
heir  appealed. 

A  ground-rent  had  also  been  paid  oflF  during  the  life  of 
the  cestui  que  trust,  in  pursuance  of  the  usual  clause  of  ex- 
tinguishment in  the  deed,  without  the  assent  of  the  trustees, 
and  this  was  held  not  to  work  a  conversion  thereof.  From 
this  part  of  the  decree  Lilian  Lindenberger,  one  of  the  lega- 
tees whose  legacies  had  abated,  appealed. 

The  trustees  also  appealed  from  the  part  of  the  decree 
which  awarded  the  real  estate  of  the  cestui  que  trust  to  his 
heir,  F.  F.  Maury,  on  grounds  sufficiently  set  forth  in  the 
opinion  in  Thomas's  Appeal,  infra. 

Oeorge  W,  Biddle,  for  the  trustees. 

William  M,  Meigs  '  and  John  Samuel,  for  Francis  F. 
Maury. — ^There  is  nothing  in  the  will  of  Charles  Ingersoll 
which  manifests  his  intention  that  that  which  was  personal 
estate  when  he  died,  having  been  turned  by  his  trustees 
into  real  estate,  under  a  power  given  by  him  to  them  for 
that  purpose,  shall  be  treated  as  personal  estate :  Pomeroy, 
Eq.  Jur.,  §  1159,  p.  1766  ;  Wharton  v.  Shaw,  3  W.  &  S.  124; 
Davis's  Appeal,  60  Pa,  118 ;  Fletcher  v,  Ashburner,  1  Lead. 
Cas.  in  Eq.  826  ;  3  Pomeroy,  Eq.  Jur.,  p.  1769 ;  1  Jarmaii 
on  Wills,  536  ;  Willing  v.  Peters,  7  Pa.  287 ;  Stoner  u  Zim- 
merman,  21  Pa.  394 ;  Lackey's  Estate,  149  Pa.  7  ;  White 
V.  Howard,  46  N.  Y.  144 ;  Kouvalinka  v.  Geibel,  40  N.  J. 
Eq.  443 ;  Atwell  v.  Atwell,  13  L.  R.  Eq.  23 ;  Rich  v.  White- 
field,  2  L.  R.  Eq.  583  ;  Walter  v,  Maunde,  19  Ves.  424 ; 
Cole  V.  Wade,'  16  Ves.  27 ;  Brown  v.  Bigg,  7  Ves.  280  ; 
PoUey  V.  Seymour,  2  Y.  &  Coll.  708 ;  Wright  v.  Rose,  2  Sim. 
&  Stu.  323  ;  Lucas  v,  Brandreth,  28  Beav.  273  ;  Jarman  on 
Wills,  1531-1533 ;  Atty.  Gen.  v.  Mangles,  5  M.  &  W.  120 ; 
Hobson  V.  Neale,  17  Beav.  178 ;  Atty.  Gren.  v.  Ailesbury,  16 
L.  R.  Q.  B.  408. 


ingersoll's  estate.  79 

Frank  R.  Savidge,  for  Lilian  Liadeuberger. — Realty  as 
well  us  personalty  passed  by  the  will  of  Charles  Ingersoll 
Maury  :  Erismau  v.  Poor  Directors,  47  Pa.  509  ;  Laughlin's 
Estate,  131  Pa.  337;  Roland  v.  Miller,  100  Pa.  50; 
Bispham's  Eq.  (2d  Ed.),  §  310 ;  Willing  v,  Peters,  7  Pa. 
287 ;  Chew  v.  Nicklin,  45  Pa.  84 ;  Act  of  Feb.  24,  1834, 
P.  L.  73  ;  Edwards's  Appeal,  47  Pa.  153. 

The  proceeds  of  the  ground-rent  passed  by  the  will  of 
Charles  Ingersoll  Maury :  Sayers*s  Appeal,  79  Pa.  428 ; 
Shepherd's  Estate,  8  Pa.  C.  C.  520 ;  Squire's  Estate,  37  Leg. 
Int.  (Pa.)  16 ;  Willing  v.  Peters,  7  Pa.  287  ;  Hunter  v,  An- 
derson, 152  Pa.  386;  Huff's  Appeal,  2  Pa.  227;  Aubert's 
Appeal,  109  Pa.  460. 

Thomas's  appeal. 

Mitchell,  J. — It  is  conceded  that  the  interest  of  Charles 
Ingersoll  Maury  in  his  grandfather's  estate  did  not  pass  to 
him  directly  in  fee  on  coming  of  age,  under  the  devise  in 
the  latter's  will,  but  was  changed  under  the  proviso  giving 
Mrs,  Hutchinson  the  power  to  revoke  the  devise,  and  make 
new  appointments  or  trusts  as  to  the  shares  of  the  two  grand- 
sons. The  simplest  way,  therefore,  of  getting  to  the  question 
raised  in  this  case,  is  to  ascertain — First,  what  was  the  state 
of  facts  or  circumstances  existing  at  the  death  of  C.  I. 
Maury ;  secondly,  what  was  Mrs.  Hutchinson  authorized  by 
her  father's  will  to  do  in  such  contingency ;  and,  thirdly, 
what  had  slie  actually  done. 

First.  C.  I.  Maurx''  was  of  full  age,  unmarried,  and  with- 
out descendants.  His  heir  and  next  of  kin,  who,  in  the 
language  of  his  grandfather's  will,  *'  would  be  entitled  if  he 
had  died  owner  of  the  estate,"  was  his  brother,  Francis. 
C.  I.  Maury  left  a  will,  which  was  held  by  the  learned  court 
below  to  be  a  valid  exercise  of  a  power  of  appointment  as 
to  personalty  ;  and  this  adjudication,  not  being  objected  to, 
must  be  taken  to  be  correct  for  the  purposes  of  this  appeal. 
None  of  these  facts  is  disputed. 
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Secondly.  Mr.  IngersolFs  will  gave  each  of  his  grandsons 
a  fee  in  oue-^ighth  of  his  estate,  the  two  parts  to  be  held 
together  in  trust  during  the  minority  of  the  grandsons,  with 
cross  remainders  in  case  of  the  death  of  either  during 
minority  and  without  issue,  and  remainder  over  if  both  so  died, 
but,  as  each  arrived  at  twenty-one,  his  estate  was  to  go  to  him 
in  severalty.  It  is  important  to  observe  that  there  is  no 
indication  anywhere  in  the  will  that  the  estates  were  to  be 
joint  or  in  common.  But,  as  the  testator  was  somewhat 
advanced  in  years,  and  his  grandchildren  infants,  he  gave 
his  daughter,  Mrs.  Hutchinson,  power  to  revoke  the  devises 
and  bequests  to  them,  and  to  appoint  trusts  for  either  or 
both — first,  deferring  the  time  for  the  receiving  of  the  prin- 
cipal ;  or,  secondly,  reducing  the  estate  to  one  for  life  with- 
out right  of  anticipation  or  subjection  to  creditors;  and, 
lastly,  with  or  without  testamentary  power  of  appointment. 
There  is  a  further  power  of  revocation  and  new  appoint- 
ment, which  is  not  material  to  this  case.  These  are  all  the 
powers  that  are  given  to  Mrs.  Hutchinson,  and,  while  they 
are  very  large,  they  do  not  include  any  authority  to  direct 
the  disposition  of  the  estate  of  either  grandson  after  his 
death.  On  the  contrary,  this  is  expressly  provided  for  by 
the  testator  himself  in  the  next  part  of  the  same  sentence, 
when,  after  giving  his  daughter  power  to  grant  or  withhold 
a  testamentary  power  of  appointment,  he  continues,  "And 
with  remainders  to  the  persons  who  would  be  entitled  if 
the  child  as  to  whose  estate  this  power  is  exercised  died 
owner  of  the  same."  It  is  manifest  that  the  testator  did 
not  intend  that  the  estates  of  his  grandsons  should  be  fet- 
tered beyond  their  respective  lives.  As  they  were  young 
when  his  will  was  written,  and  their  future  development 
and  circumstances  uncertain,  he  delegated  his  discretion 
during  their  infancy  to  his  daughter,  in  whose  judgment  he 
had  confidence.  If  she  should  not  exercise  this  discre- 
tionary power,  each  grandson,  on  attaining  his  majority, 
would  come  into  full  possession  of  his  estate  at  once,  under 


inoersoll's  estate.  81 

the  direct  gift  of  the  testator's  will.  If,  however,  the  time 
of  enjoyment  was  deferred,  or  a  trust  created  by  Mrs. 
Hutchinson  as  to  either  (and  it  is  to  be  noted,  as  already 
said,  that  they  are  treated  throughout  both  the  will  of  Mr. 
IngersoU  and  the  deed  of  Mrs.  Hutchinson  as  separate),  then 
the  remainder  was  to  go  to  the  persons  who  would  be  enti- 
tled if  the  child  died  owner  of  the  estate.  Such  remainder 
would  become  eflTective  only  in  case  Mrs.  Hutchinson  with- 
held the  power  of  testamentary  appointment,  or  in  case  such 
power,  though  given,  was  not  exercised.  In  either  contin- 
gency the  testator  himself  directed  to  whom  the  remainder 
should  go.  He  was  an  experienced  lawyer,  and  he  had 
probably  observed  that,  while  the  prudence  and  foresight  of 
age  are  a  valuable  protection  to  the  young,  yet  the  wisest 
can  see  but  a  little  way  into  the  future,  and  the  attempt  to 
guide  the  course  of  events  too  far  ahead  not  infrequently 
causes  more  loss  than  letting  the  future  take  care  of  itself. 
Whether  this  was  the  testator's  thought  or  not,  it  is  plain 
that  he  did  not  contemplate  that  his  control,  either  direct 
or  delegated,  should  continue  beyond  the  life  of  each 
grandson.  • 

Thirdly.  Mrs.  Hutchinson,  in  the  exercise  of  her  power 
under  the  will,  revoked  the  devise  to  her  nephew,  C.  L 
Maury,  and  decla;'ed  a  spendthrift  trust  for  life  for  him, 
with  a  power  of  testamentary  appointment  in  case  he  left 
no  descendants  surviving,  and,  if  he  should  leave  descend- 
ants, or  fail  to  exercise  his  power  of  appointment,  then 
remainder,  in  the  language  of  her  father's  will,  to  the  per- 
sons who  would  be  entitled  to  take  if  said  child  died  owner 
thereof.  To  this  declaration  of  trust,  however,  she  added  a 
proviso  "  that  to  the  extent  it  is  lawful  for  me  to  do  so,  and 
only  to  that  extent,  I  direct  that  any  share  of  said  principal 
passing  by  virtue  of  said  child's  decease  to  his  brother^ 
Francis  F.,  shall  be  held  by  said  trustees  upon  the  same 
trusts  .  .  .  hereinafter  directed  by  me  as  to  the  original 

share  of  said  Francis  F."     From  what  has  been  already 
6 
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said  under  the  second  head,  it  follows  that  this  limitation 
was  ill  excess  of  the  power  given  by  testator's  will.  C.  I. 
Maury  having  exercised  his  power  of  testamentary  appoint- 
ment as  to  his  personalty,  only  his  real  estate,  at  his  death, 
passed  to  his  brother,  Francis,  directly,  under  his  grand- 
father's will,  free  of  all  trusts. 
Decree  affirmed. 

maury's  appeal. 

Mitchell,  J. — The  will  of  Charles  Ingersoll  gave  his 
trustees  very  ample  control  over  the  estate  committed  to 
their  charge,  including  power  to  "  sell  and  convey  all  or  any 
part  of  my  estate  or  property  which  they  may  hold  under 
this  will,"  and,  with  the  consent  of  the  cestui  que  trust,  to 
"purchase  real  estate,  and  sell  and  convey  the  same." 
These  words  show  his  intention.  The  trusts  he  had  par- 
ticularly in  contemplation  were  for  his  two  grandsons 
during  their  minority,  and  for  three  married  daughters. 
The  latter  had  the  prospect  of  many  years  of  life  before 
them,  and  the  trusts,  as  to  them  at  least,  were,  therefore, 
likely  to  be  of  long  duration.  His  intent  was  manifestly 
to  commit  the  estate  as  amply  as  possible  to  the  manage- 
ment and  discretion  of  the  trustees,  and  in  so  doing  he  di- 
rected that  they  should  not  be  restricted  to  such  securities 
as  trustees  may  be  restricted  to  by  law,  and  intended  that 
they  might  convert  from  one  kind  of  property  to 'another, 
Mr.  Ingersoirs  will  also  gave  power  to  his  daughter  Mrs. 
Hutchinson  to  revoke  the  devises  to  his  grandsons,  and  to 
declare  trusts  for  their  lives.  In  the  exercise  of  this  power, 
Mrs.  Hutchinson  gave  to  the  same  trustees  "  power  to  retain 
all  investments  legal  or  otherwise,  and  to  invest  and  change 
investments  whenever  they  shall  think  advisable,  without 
being  restricted  to  what  are  known  as  '  legal  securities,'  and 
to  sell  and  convey  real  estate  now  held  or  hereafter  ac- 
quired." This  language,  as  emphatically  as  that  of  her 
father's  will,  shows  Mrs.  Hutchinson's  intention  that  the 
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trasteee  under  her  appointment  should  have  a  power  of 
conversion  between  real  and  personal  estate.  The  power  to 
sell  the  realty  is  express,  and  the  power  to  purchase  is 
necessarily  implied  in  the  phrase  ''hereafter  acquired." 
The  will  of  Mr.  Ingersoll,  being  concerned  only  with  the 
limitations  on  the  estates  and  trusts  to  be  declared  by  her, 
does  not  in  terms  give  his  daughter  authority  to  direct  the 
trustees  whom  she  may  appoint  as  to  their  investments. 
Whether  it  should  be  implied  from  the  large  powers  given 
for  the  creation  of  the  trusts  it  is  not  necessary  to  decide  ; 
for,  whether  the  authority  of  the  trustees  of  C.  I.  Maury's 
estate  over  investments  be  considered  as  arising  from  the 
terms  of  Mr.  IngersoU's  will,  or  from  the  language  of  Mrs. 
Hutchinson's  deed,  in  either  case  their  powers  are  derived 
from  the  testator,  and  are  ample  to  change  investments  from 
personalty  to  realty,  and  vice  versa,  and  whatever  they  did 
in  this  respect  worked  an  actual  conversion  as  effectually  as 
if  it  had  been  done  by  the  testator  himself.  This  result  not 
only  follows  from  the  intention  of  the  testator  and  the 
transmission  of  powers  from  him  to  the  trustees,  but  is  also 
in  accord  with  the  decisions.  In  Wharton  v,  Shaw,  3  Watts 
<fe  S.  124,  the  rule  was  thus  expressed  by  Kennedy,  J. : 
*'  The  estate,  though  real  at  the  time  of  the  making  of  the 
will,  as  also  at  the  death  of  the  testator,  was  certainly 
changed  afterwards,  by  the  sale  made  of  it,  into  personal 
estate.  And  being  so  changed  by  an  authority  given  by 
the  testator  himself  in  his  will  to  his  executors,  it  can  no 
longer  be  considered  real  estate,  unless  from  his  will  it 
clearly  appears  to  have  been  his  intention  that  the  money 
which  might  arise  from  the  sale  should  be  considered  real 
estate,  or  be  again  invested  in  the  purchase  of  other  real 
estate."  See,  also.  Lackey's  Estate,  149  Pa.  7,  24  Atl.  Rep. 
78.  The  conversions,  therefore,  made  by  the  trustees  from 
Teal  to  personal  estate,  or  vice  versa,  in  pursuance  of  their 
powers,  daring  the  life  of  C.  I.  Maury,  were  actual  and 
legal,  and  upon  his  death  such  property  passed  according 
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to  its  actual  status  at  that  time.    The  decree  is  directed  to 
be  modified  in  accordance  with  this  opinion. 

lindenberger's  appeal. 

Mitchell,  J. — The  £rst  assignment  of  error,  that  the 
learned  court  below  erred  in  not  finding  that  the  whole 
estate  over  which  C.  I.  Maury  had  a  power  of  appointment 
passed  by  his  will,  rests  on  the  argument  that  by  the  will 
of  Charles  Ingersoll,  or  the  deed  of  declaration  of  trusts  by 
Mrs.  Hutchinson,  one  or  both,  the  whole  share  of  C.  I. 
Maury  in  his  grandfather's  estate  had  become  personalty. 
There  is  nothing  in  either  of  these  papers  which  will  sus- 
tain such  contention.  The  estate  of  Mr.  Ingersoll  at  his 
death  consisted  of  both  realty  and  personalty,  and  his  will 
not  only  treats  it  as  such,  but  contemplates  that  it  shall  con- 
tinue in  both  forms  as  he  left  it,  unless  changed  by  the 
trustees  under  the  powers  given  them  for  that  purpose. 
The  will  gives  and  devises  all  his  "  estate,  real  and  per- 
sonal," on  an  active  and  continuing  trust,  with  authority  to 
"  make  partition,"  to  buy  and  sell  real  estate,  and  "  convey  " 
the  same.  The  testator  was  a  lawyer,  and  must  be  pre- 
sumed to  have  used  these  terms  in  their  proper  legal  sense, 
as  applicable  to  real  estate.  There  is  nowhere  any  direction 
to  sell,  but  only  a  discretionary  power  to  do  so.  Nothing 
in  the  will  indicates  an  equitable  conversion,  either  by  op- 
eration of  law  or  by  the  intention  of  the  testator.  Nor  is 
there  any  such  eflfect  to  the  deed  of  appointment  of  trusts 
by  Mrs.  Hutchinson,  even  supposing  she  had  authority  to 
direct  a  conversion.  The  estate  as  to  which  she  appointed 
the  trusts  under  the  power  in  her  father's  will  consisted  of 
both  realty  and  personalty,  and  her  intent  was  to  pass  it 
under  the  trust  just  as  it  was,  with  large  discretionary 
powers  of  management  and  conversion.  These  powers  have 
been  discussed  in  Appeal  of  Maury,  (opinion  filed  herewith,) 
and  need  not  be  enlarged  upon  here. 
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The  other  assignment  of  error  is  to  the  refusal  of  the 
learned  court  below  to  treat  the  money  representing  the 
principal  of  a  ground-rent  paid  off  as  personalty.  The 
subject  of  the  conversion  of  the  estate  of  C.  I.  Maury  from 
realty  to  personalty,  or  lyice  versa,  by  the  trustees,  has  been 
considered  in  Appeal  of  Maury,  mpra,  and  all  we  need  do 
here  is  to  point  out  the  distinction  which  produces  different 
results  in  the  two  cases.  It  was  there  held  that  a  sale  and 
conversion  by  executors  or  trustees,  under  an  authority  in 
the  will,  even  though  merely  discretionary,  was  equivalent 
to  a  sale  by  the  testator,  and  worked  an  actual  and  legal 
conversion,  unless  the  will  showed  the  testator's  intention  to 
the  contrary.  In  the  present  case  the  element  of  the 
trustees'  discretion  and  intention  is  wanting.  The  ground- 
rent  was  paid  off,  not  by  choice  of  the  trustees,  but  by  the 
ground  tenant,  by  virtue  of  his  legal  right.  The  change, 
therefore,  was  not  the  act  of  the  testator,  or  his  representa- 
tives. The  act  of  a  stranger  cannot  change  the  property's 
heritable  qualities.  It  was  real  estate  in  the  testator's 
hands,  and  passed  as  such  by  his  will.  There  was  no  con- 
version by  the  exercise  of  the  powers  of  the  trustees,  and 
the  money  came  into  their  hands,  as  trustees  for  C.  I.  Maur}'', 
with  the  quality  of  real  estate,  as  the  rent  had  been  which 
it  represented.  It  remained  so  until  the  time  of  his  death, 
and  was  real  estate  for  the  purposes  of  his  will.  This, 
however,  was  the  first  devolution,  and  ended  its  temporary 
quality  as  real  estate.  When  it  passes  under  the  will 
of  his  grandfather  to  Francis  F.  Maury,  (see  Appeal  of 
Thomas,  opinion  filed  herewith,)  it  resumes,  in  his  hands, 
its  normal  character  of  money.  The  principle  of  this  case, 
the  controlling  effect  of  the  absence  of  the' trustees'  exercise 
of  their  delegated  power,  distinguishes  it  from  the  line  of 
cases  of  which  Wharton  v.  Shaw,  3  Watts  &  S.  (Pa.)  124, 
and  Lackey's  Estate,  149  Pa.  7,  24  Atl.  Rep.  78,  are  types, 
followed  in  Appeal  of  Maury,  mpra.  Though  we  have  not 
reached  it  by  the  same  process,  we  are  of  opinion  that  the 
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result  arrived  at  by  the  learned  court  below  was  right 
Decree  affirmed,  at  the  costs  of  the  appellant. 

EQUITABI.E  CONVERSION  BY  WILL. 

1.  Conversion  of  Real  Estate  out-and-out— When  a  testator^ 
either  by  express  words,  or  by  necessary  implication,  manifests 
a  clear  and  unequivocal  intention  that  land  belonging  to  his 
estate  shall  be  sold  and  converted  into  money,  the  land  is  re- 
garded in  equity  as  so  converted  at  the  moment  of  his  death, 
and  will  thenceforth  be  treated  as  personalty,  whether  actually 
converted  or  not,  unless  there  is  a  manifest  intention  to  recon- 
vert it  into  land  at  some  future  time  :  Best  v.  Stamford,  1  Salk. 
154 ;  Beauclerki?.  Mead,  2  Atk.  167  ;  Doughty  v.  Bull,  2  P.  Wms. 
320 ;  Hayford  v.  Benlows,  Ambl.  581 ;  Hutcheon  v.  Manning- 
ton,  1  Ves.  Jr.  367 ;  Maberly  v.  Strode,  3  Ves.  451 ;  Kirkman  v. 
Miles,  13  Ves.  338;  Tily  v.  Smith,  1  CoU.  434;  Flint  v.  War- 
ren, 14  Sim.  554;  Ward  v.  Arch,  15  Sim.. 389;  Grieveson  v, 
Kirsopp,  2  Keen,  653 ;  Carr  v,  Collins,  7  Jur.  165 ;  Burrell  t?. 
Baskerfield,  11  Beav.  525;  Robinson  v.  Robinson,  19  Beav. 
494 ;  Crowther  v,  Bradney,  28  L.  T.  N.  S.  464 ;  In  re  Goods 
of  Gunn,  9  P.  D.  242;  Craig  v.  Leslie,  3  Wheat.  563; 
Ramsey  v.  Hanlon,  33  Fed.  Rep.  425;  Loftis  v.  Glass,  15 
Ark.  680;  Baker  v.  Copenbarger,  15  111.  103;  Rankin  v. 
Rankin,  36  111.  293;  Heslet  v.  Heslet,  8  111.  App.  22; 
Green  v.  Johnson,  4  Bush,  (Ky.)  164 ;  Hurtt  v,  Fisher,  1  Har. 
&  G.  (Md.)  88;  Hammond  v,  Putnam,  110  Mass.  232; 
Scudder  v,  Vanarsdale,  13  N.  J.  Eq.  109 ;  Wurts  v.  Page,  19  N. 
J.  Eq.  365 ;  Forsyth  v.  Forsyth,  46  N.  J.  Eq.  400 ;  Kane  v,  Gott, 
24  Wend.  (N.  Y.)  641 ;  Marsh  v,  Wheeler,  2  Edw.  Ch.  (N.  Y.) 
156;  King  r.  WoodhuU,  3  Edw.  Ch.  (N.  Y.)  79;  Bunce  v. 
Vander  Grift,  8  Paige  Ch.  (N.  Y.)  37;  Martin  v.  Sher- 
man,  2  Sandf.  Ch.  (N.  Y.)  341;  Bramhall  v.  Ferris,  14  N. 
Y.  41 ;  Phelps  v.  Phelps,  28  Barb.  (N.  Y.)  121 ;  Forsj^h  v. 
Rathbone,  34  Barb.  (N.  Y.)  388;  Johnson  v.  Bennett,  39  Barb. 
(N.  Y.)  237;  Harris  v.  Qark,  7  N.  Y.  242;  Gourley  v.  Camp- 
bell,  6  Hun,  (N.  Y.)  218;  Hood  v.  Hood,  85  N.  Y.'561 ;  In  re 
McGraw's  Estate,  111  N.  Y.  66;  Asche  v.  Asche,  113  N.  Y.  232, 
affirming  47  Hun,  285,  which  affirmed  18  Abb.  N.  C.  82; 
Greenland  v.  Waddell,  116  N.  Y.  234;  Mutual  Life  Ins.  Co.  v. 
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Woods,  4  N.  Y.  Suppl.  133;  Bowditch  v.  Ayrault,  138  N. 
Y.  222;  Conlyi;.  Kincaid,  1  Wins.  (N.  C.)  44;  Proctor  v. 
Ferebee,  1  Ired.  Eq.  (N.  C.)  143;  Smith  v.  McCrary,  3  Ired. 
£q.  (N.  C.)  204;  Ei  parte  McBee,  63  N.  C.  332;  Benbow 
V.  Moore,  114  N.  C.  263;  Furguson  v.  Stuart,  14  Ohio, 
140;  Burr  v.  Sim,  1  Whart  (Pa.)  252;  Wharton  v.  Shaw, 
3  W.  &  S.  (Pa.)  124 ;  WUling  v.  Peters,  7  Pa.  287 ;  Parkinson's 
Appeal,  32  Pa.  455 ;  Eby's  Appeal,  84  Pa.  241 ;  MiUer  v. 
Commonwealth,  111  Pa.  321;  Philadelphia's  Appeal,  112 
Pa.  470 ;  SprouPs  Appeal,  147  Pa.  77 ;  Fahnestock  v.  Fahne- 
stock,  152  Pa.  56 ;  King  v.  King,  13  R.  I.  501 ;  WiUiams 
V,  Bradley,  7  Heisk.  (Tenn.)  54 ;  Tazewell  v.  Smith,  1  Rand. 
(Va.)  313;  Pratt  t7.  Taliaferro,  3  Leigh,  (Va.)  419;  Harcum 
V.  Hudnall,  14  Gratt.  (Va.)  369;  Carr  v.  Branch,  85  Va.  597. 
An  absolute  imperative  direction  to  sell  real  estate  at  all  events 
will,  therefore,  work  an  immediate  conversion ;  the  will  becomes 
as  to  that  a  wiU  of  personalty :  Fletcher  v.  Ashbumer,  1  Bro. 
C.  C.  497 ;  Ashby  v.  Palmer,  1  Meriv.  296 ;  Spencer  v.  Wilson,  16 
L.  R,  Eq.  501 ;  Smithers  v.  Hooper,  23  Md.  276 ;  Shaw  v.  Cham- 
bers, 48  Mich.  359 ;  Fluke  v.  Fluke,  16  N.  J.  Eq.  478 ;  Parker  v. 
Linden,  44  Hun,  (N.  Y.)  518;  Delafield  v.  Barlow,  107  N.  Y. 
535 ;  Neely  v,  Grantham,  58  Pa.  433 ;  Miller  v.  Commonwealth, 
HI  Pa.  321 ;  Mathis  v.  Guffin,  8  Rich.  Eq.  (S.  Car.)  79 ;  Wilkins 
r.  Taylor,  8  Rich.  Eq.  (S.  Car.)  291 ;  BeU  v.  Bell,  25  S.  Car.  149  ; 
and  a  devisee  of  the  land  thus  converted  has  no  interest  in  it 
which  can  be  taken  and  sold  on  execution :  Baker  v.  Copen- 
bai^er,  15  111.  103 ;  Allison  v.  Wilson,  13  S.  &  R.  (Pa.)  330 ; 
Morrow  v.  Brenizer,  2  Rawle,  (Pa.)  185 ;  Roland  v.  Miller,  100 
Pa.  47 ;  the  widow  will  take  one-third  of  it  as  a  legatee  under  a 
bequest :  Morris  v.  Morris,  4  Houst.  (Del.)  414 ;  its  proceeds  will 
be  assets  for  the  payment  of  legacies  as  well  as  of  debts  ex- 
pressly directed  to  be  paid  therefrom  :  Flint  v.  Warren,  14  Sim. 
554 ;  Smith  v.  First  Presb.  Ch.  of  Bloomsbury,  26  N.  J.  Eq. 
132 ;  and  the  distributee  of  a  child  deceased  after  the  testator's 
death  will  be  entitled,  though  the  land  be  not  actually  sold : 
McCormick  v,  Cantrell,  7  Yerg.  (Tenn.)  615 ;  Green  v.  David- 
son, 4  Baxt.  (Tenn.)  488.  But  since  a  will  speaks  from  the 
death  of  the  testator,  land  thus  converted  by  the  terms  of  a 
will  is  still  land,  so  far  as  the  widow  is  concerned,  and  she  is 
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entitled  to  dower  therein:  Jennings  v.  Smith,  29  111.  116;  Bar- 
nett  V,  Barnett,  1  Mete.  (Ky.)  254 ;  Gordon  v,  Stevens,  2  Hill 
Cb.  (S.  Car.)  46 ;  and  if  the  direction  to  sell  is  for  a  special  pur- 
pose, the  conversion  will  take  place  only  to  the  extent  required 
to  satisfy  that  purpose,  and  the  residue  of  the  proceeds  will  re- 
main land  for  purposes  of  distribution  and  devolution  :  Hill  v. 
Cock,  1  Ves.  &  B.  173 ;  Oberle  v.  Lerch,  18  N.  J.  Eq.  346,  575 ; 
Cook  t;.  Cook,  20  N.  J.  Eq.  375.  Accordingly,  though  a  direc- 
tion to  sell  land  to  pay  debts  will  convert  it,  the  intent  to  work 
an  entire  conversion  must  be  clear,  if  the  value  of  the  land  is 
in  excess  of  the  debts  to  be  paid  :  Magruder  v,  Peter,  11  Gill  & 
J.  (Md.)  217;  Broome  v.  Pembroke,  66  Md.  193 ;  Haggerty  v. 
Lanterman,  50  N.  J.  Eq.  37 ;  Van  Vechten  v,  Keator,  63  N.  Y. 
52;  Foster  v,  Craige,  2  Dev.  &  Bat.  Eq.  (N.  C.)  209 ;  see  In  re 
Fox,  52  N.  Y.  530 ;  and  when  there  is  a  direction  to  sell  land 
to  pay  legacies  specified,  it  is  only  converted  so  far  as  is  neces- 
sary to  effect  that  purpose :  Hilton  v.  Hilton,  2  MacArthur,  (D. 
•C.)  70. 

2.  Out-and-out  Conversion  of  Personalty.— When  a  testator 
manifests  an  intention  that  personalty  shall  be  converted  into 
real  estate,  it  will  be  impressed  with  that  character  from  the 
time  of  his  death,  and  will  be  treated  accordingly :  Walker  v, 
Denne,  2  Ves.  Jr.  170 ;  Cowley  v,  Hartstonge,  1  Dow,  361 ; 
Thornton  v,  Hawley,  10  Ves.  129 ;  Hereford  v,  Ravenhill,  5 
Beav.  51 ;  Wrightson  v,  Macaulay,  4  Hare,  487 ;  De  Beauvoir  v, 
De  Beauvoir,  3  H.  L.  Cas.  524,  affirming  15  Sim.  163 ;  Wil- 
loughby  V,  Storer,  22  L.  T.  N.  S.  896 ;  Becker's  Estate,  150  Pa. 
624 ;  IngersolPs  Estate,  167  Pa.  536 ;  McFadden  v,  Hefley,  28  S. 
Car.  317  ;  Phillips  v,  Ferguson,  85  Va.  509.  It  will  descend  to 
the  heir:  Collins  v.  Champ,  15  B.  Mon.  (Ky.)  118;  Hawley  t?. 
James,  5  Paige  Ch.  (N.  Y.)  318 ;  Gott  v.  Cook,  7  Paige  Ch.  (N.  Y.) 
521 ;  and  to  his  heir,  if  he  die  before  actual  conversion :  Gillies 
V.  Longlands,  4  De  G.  &  Sm.  372;  will  be  subject  to  curtesy: 
Sweetapple  v.  Bindon,  2  Vem.  536 ;  will  pass  under  a  general 
devise  of  real  estate  :  Green  v.  Stephens,  17  Ves.  64  ;  and  will 
not  be  included  in  a  bequest  of  personal  property  :  Biddulph 
V,  Biddulph,  12  Ves.  164.  But  if  personalty,  bequeathed  as 
such  in  trust,  is  invested  in  land,  by  agreement,  in  order  to 
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make  the  fund  more  secure,  it  will  remain  personalty  :  Combe 
r.  Combe,  2  Atk.  188. 

3.  ConTersion  under  Discretionary  Power  of  Sale.— U^  how- 
ever, the  direction  to  sell  or  to  invest  in  land  is  not  positive,  but 
its  execution  is  left  to  the  discretion  of  the  executor,  there  is  no 
out-and-out  conversion,  and  the  subject-matter  will-  not  be 
stamped  with  a  new  character  until  the  discretionary  power  has 
been  actually  exercised.  If  this  is  not  done,  it  retains  its 
original  character  :  Stamper  v.  Millar,  3  Atk.  212 ;  Wheldale  v. 
Partridge,  8  Ves.  227,  affirming  6  Ves.  388 ;  Walter  v.  Maunde, 
19  Ves.  424 ;  Policy  v,  Seymour,  2  Y.  &  Coll.  Exch.  708 ;  Bourne 
V.  Bourne,  2  Hare,  35 ;  Hopkinson  v,  Ellis,  10  Beav.  169 ;  Green- 
way  V,  Greenway,  2  De  G.,  F.  &  J.  128;  Ex  parte  Pring,  4  Y.  & 
Coll.  507 ;  In  re  North  Western  Ry.  Co.,  19  W.  R.  220;  Lucas  v, 
Brandreth,  28  Beav.  273  ;  In  re  Whitty,  9  I.  R.  Eq.  41 ;  Edwards 
V,  Tuck,  23  Beav.  268 ;  Buchanan  v,  Angus,  4  Macq.  H.  L.  Cas. 
374 ;  Marshall  v,  Bremner,  2  Sm.  &  G.  237 ;  Glover  v.  Heelis, 
32  L.  T.  N.  S.  534 ;  Haward  v,  Peavey,  128  111.  430 ;  Clay  v. 
Hart,  7  Dana,  (Ky.)  1 ;  Christler  v.  Meddis,  6  B.  Mon.  (Ky.) 
37 ;  Eneberg  v.  Carter,  98  Mo.  647  ;  Parker  v.  Glover,  42  N.  J. 
Eq.  560;  Wright  v.  Trustees,  1  Hofif.  Ch.  (N.  Y.)  202; 
McCarty  v.  Deming,  4  Lans.  (N.  Y.)  440;  Dominick  i;.  Michael, 
4  Sandf.  (N.  Y.)  374;  White  v,  Howard,  46  N.  Y.  144; 
Horton  r.  McCoy,  47  N.  Y.  21 ;  Gourley  v.  Campbell,  66  N.  Y. 
169 ;  Hobson  v.  Hale,  95  N.  Y.  588  ;  Chamberlain  v,  Taylor,  105 
N.  Y.  185  ;  Parker  v.  Linden,  113  N.  Y.  28  ;  SchoUe  v.  SchoUe, 
113  N.  Y.  261 ;  Clift  v.  Moses,  116  N.  Y.  144 ;  Mellen  v.  Ban- 
ning, 72  Hun,  (N.  Y.)  176 ;  Ransom's  Estate,  10  N.  Y.  Suppl. 
16 ;  Taylor  v.  Maris,  90  N.  C.  619  ;  Penfield  v.  Tower,  1  N.  Dak. 
216 ;  Henry  v.  McCloskey,  9  Watts,  (Pa.)  145 ;  Wharton  v. 
Shaw,  3  W.  &  S.  (Pa.)  124  ;  Page's  Estate,  75  Pa.  87  ;  Peterson's 
Appeal,  88  Pa.  397 ;  Jones  v.  Caldwell,  97  Pa.  42 ;  Lindley's 
Appeal,  102  Pa.  235;  Pyott's  Estate,  160 -Pa.  441;  Ford  v. 
Ford,  70  Wis.  19 ;  and  in  any  case  the  intervening  rights  of 
third  parties,  such  as  mechanics'  liens,  cannot  be  defeated  by 
an  exercise  of  the  discretion,  but  the  land  will  be  subject 
thereto :  Ness  r.  Davidson,  49  Minn.  469 ;  Looby  v,  Davidson, 
49  Minn.  481. 


90  inobrsoll's  bstatb. 

4.  Out-and-out  Ck>xi!veniion  under  HiMorMomBay  Power  of 

Sale.—Tbe  discretion,  however,  to  prevent  conversioQ,  must  be  as 
to  the  fact  of  sale,  so  that  it  is  optional  with  the  executor  or  trustee 
whether  he  will  sell  or  not ;  if  a  sale  is  contemplated  at  all  events, 
there  will  be  a  conversion,  though  the  time  and  the  manner  of 
sale  are  left  entirely  to  the  pleasure  of  the  executor :  Wurts  r. 
Page,  19  N.  J.  Eq.  365 ;  Crane  v.  Bolles,  49  N.  J.  Eq.  373 ;  Stagg 
V,  Jackson,  1  N.  Y.  206 ;  Hancox  v.  Wall,  28  Hun,  (N.  Y.)  214 ; 
BeU  V.  Bell,  25  S.  Car.  149 ;  Ford  v.  Ford,  70  Wis.  19 ;  and  if 
a  will  contains  only  a  discretionary  power  of  sale,  but  its  provi- 
sions cannot  be  carried  out  without  a  sale,  the  direction  to  sell 
will  be  held  to  be  absolute,  and  will  work  an  outrand-out  conver- 
sion of  the  realty,  at  the  time  of  the  testator's  death :  Roy  v, 
Monroe,  47  N.  J.  Eq.  356 ;  Crane  v.  BoUes,  49  N.  J.  Eq.  373 ; 
Cook  V,  Cook,  20  N.  J.  Eq.  375 ;  Wurts  v.  Page,  19  N.  J.  Eq. 
365;  Asche  v.  Asche,  113  N.  Y.  232,  affirming  47  Hun,  285, 
which  affirmed  18  Abb.  N.  C.  82;  Dodge  v.  Pond,  23  N. 
Y.  69;  Lent  v.  Howard,  89  N.  Y.  169;  TiDman's  Estate, 
86  Hun,  (N.  Y.)  47;  Stallman's  Estate,  13  Pa.  C.  C.  Ill; 
Chandler's  Appeal,  34  Wis.  505 ;  Dodge  v,  Williams,  46  Wis. 
70 ;  Gould  t?.  Taylor  Orphan  Asylum,  46  Wis.  106.  So,  if  there 
is  such  a  blending  of  the  real  and  personal  estate  that  it  clearly 
appears  that  the  testator  intended  to  make  one  fund  out  of  both, 
and  to  stamp  that  fund  with  the  distinctive  character  of  one, 
there  will  be  a  conversion  of  the  other,  though  no  sale  is  directed 
or  power  of  sale  given :  Fletcher  v.  Ashburner,  1  Bro.  C.  C.  497  ; 
Perkins  v.  Cougblan,  148  Mass.  30 ;  HoUman  v.  Tigges,  42  N.  J. 
Eq.  127;  Hays  v.  Gourley,  1  Hun,  (N.  Y.)  38;  Croom  v. 
Herring,  4  Hawks,  (N.  C.)  393 ;  Foster  v.  Craige,  2  Dev.  &  B. 
Eq.  (N.  C.)  209;  Dundas's  Appeal,  64  Pa.  325;  Page's  Estate, 
75  Pa.  87 ;  Roland  v.  Miller,  100  Pa.  47 ;  Paist'ja  Appeal,  (Pa.) 
17  Atl.  Rep.  6.  Accordingly,  a  direction  that  the  sale  shall  or 
may  be  postponed  until  after  the  happening  of  a  certain  event, 
such  as  the  death  of  the  widow,  or  life  tenant,  or  until  a  speci- 
fied time  has  elapsed,  or  even  that  it  shall  take  place  at  the 
discretion  of  the  executor,  will  not  prevent  an  out-and-out  con- 
version as  of  the  time  of  the  testator's  death,  if  a  sale  at  some 
time  is  unequivocally  intended  :  Elliott  v.  Fisher,  12  Sim.  505 ; 
Reading  v,  Blackwell,  Baldw.  (U.  S.)  166 ;  Rinehart  v,  Harrison, 
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Mdw.  (U.  SO  177 ;  Cropley  v.  Coopaf,  19  Wall.  167 ;  ffigh  v. 
Worley,  33  Ala.  196 ;  Ma»ey  v.  Modawell,  73  Ala.  421 ;  Allen  v. 
WattB,  98  Ala.  384 ;  De  Vaughn  v.  McLeroy,  82  6a.  687 ;  Hocker 
V.  Geotjry,  3  Mete.  (Ky.)  463 ;  Fairly  v.  Kline,  3  N.  J.  L.  754 ; 
Arnold  v.  Gilbert,  6  Barb.  (N.  Y.)  190;  Savage  v.  Bumham,  17 
N.  Y.  661 ;  Moncrief  v.  Ross,  50  N.  Y.  431 ;  Fisher  v,  Banta,  66 
N.  Y.  468;  Tickel  v.  Quinn,  1  Dem.  (N.  Y.)  425;  Fraser  v. 
Trustees,  124  N.  Y.  479 ;  Underwood  v.  Curtis,  127  N.  Y.  523, 
affirming  5  N.  Y.  Suppl.  478 ;  Smith  v.  McCrary,  3  Ired.  Eq.  (N. 
C.)  204 ;  Brothers  t?.  Cartwright,  2  Jones  Eq.  (N.  C.)  113;  AUi- 
son  r.  Wilson,  13  S.  &  R.  (Pa.)  330;  Brolasky  v.  Gaily,  51  Pa. 
509 ;  McClure's  Appeal,  72  Pa.  414 ;  Jones  v,  Caldwell,  97  Pa. 
42 ;  Roland  v.  Miller,  100  Pa.  47 ;  Bright's  Appeal,  100  Pa.  602 
Pyle's  Api>eal,  102  Pa.  317;  McWilliams's  Appeal,  117  Pa.  Ill 
MeUon  v.  Reed,  123  Pa.  1 ;  Thomman's  Estate,  161  Pa.  444 
Byrne  v,  Stewart,  3  Desau.  Eq.  (S.  C.)  135 ;  but  see  Burnsides  v. 
Wall,  9  B.  Mon.  (Ky.)  318.  A  trust  to  sell  within  five  years 
works  an  out-and-out  conversion :  Seymour  v.  Freer,  8  Wall. 
202. 


6.  ConTersion  under  Alternative,  Contingent  or  Naked 
Powers  of  Sale.— A  conversion  will  not  take  place,  as  a  general 
rule,  when  the  direction  to  sell  or  to  invest  is  in  the  alter- 
native: Bristpw  V.  Warde,  2  Ves.  Jr.  336;  Amler  v.  Amler, 
8  Ves.  583; 'Becker's  Estate,  150  Pa.  524;  and  when  the 
will  simply  confers  a  bare  power  of  sale  :  Clift  v.  Moses,  44 
Hun,  (N.  Y.)  312;  In  re  Bingham,  127  N.  Y.  296;  In  re 
Bolton,  5  Misc.  Rep.  (N.  Y.)  475 ;  Mills  v.  Harris,  104  N. 
C.  626 ;  Chew  t?.  Nicklin,  45  Pa.  84 ;  Edwards's  Appeal,  47 
Pa.  144;  Drajrton's  Appeal,  61  Pa.  172;  Lehman's  Appeals, 
105  Pa.  128 ;  Darlington  v.  Darlington,  160  Pa.  65 ;  but  a  pro- 
vision in  a  will  directing  the  executors  to  sell  the  testator's 
real  estate  on  the  happening  of  a  certain  event,  which  de- 
clares that  if  the  heirs  shall  agree  to  a  division  of  the 
estate  among  themselves,  the  executor  shall  not  be  bound 
to  sell,  does  not  prevent  a  conversion ;  for  such  a  pro- 
vision only  gives  the  heirs  the  right  to  elect  to  take  the  land, 
which  the  law  gives  them  independently  of  the  will,  and  is 
therefore  surplusage :   Jones  v,  Caldwell,  97  Pa.  42.     So,  when 
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the  exercise  of  a  power  of  sale  given  by  will  depends  upon  a 
contingency,  there  can  in  general  be  no  conversion  until  that 
contingency  happens ;  and  the  conversion,  when  it  does  take 
place,  will  not  relate  back  to  the  death  of  the  testator,  but  will 
date  from  the  occurrence  of  the  contingency,  especially  when 
the  rights  of  third  parties  have  intervened  :  Parish  v.  Parish, 
3  L.  J.  Ch.  21 ;  Burnsides  v.  Wall,  9  B.  Mon.  (Ky.)  318 ;  Kel- 
ler  V,  Harper,  64  Md.  74 ;  Guarantee  Trust  &  S.  D.  Co.  v.  Max- 
well, (N.  J.)  30  Atl.  Rep.  339;  Bolton  v.  Myers,  83  Hun,  (N. 
Y.)  239;  Tayloe  v,  Johnson,  63  N.  C.  381;  Nagle's  Appeal,  13 
Pa.  260 ;  Ross  v.  Drake,  37  Pa.  373 ;  Commonwealth  v.  Gordon 
(Pa.)  5. Cent,  Rep.  276;  Sheridan  v.  Sheridan,  136  Pa.  14 
Machemer's  Estate,  140  Pa.  544 ;  Sill  v.  Blaney,  159  Pa.  264 
Irwin  V,  Patchen,  164  Pa.  51 ;  IngersoU's  Estate,  167  Pa.  536. 
In  Anewalt's  Appeal,  42  Pa.  414,  a  testator  directed  that  when 
his  son  became  of  legal  age,  appraisers  should  be  chosen  to 
value  the  homestead  farm,  which  the  son  was  to  take  at  the 
valuation  if  he  chose  ;  if  he  refused,  the  executors  were  to  sell. 
A  married  daughter  survived  the  testator,  but  died  before  the 
son  was  of  age.  Her  husband  claimed  her  share  as  personalty ; 
but  it  was  decided  that  there  had  been  no  conversion,  and  that 
he  was  only  entitled  to  his  estate  by  the  curtesy. 

e.  Limited  Conversion.— A  conversion  does  not,  however, 
stamp  the  converted  fund  with  all  the  incidents  attending  its 
new  character,  unless  that  clearly  appears  to  be  the  intention 
of  the  testator.  It  takes  the  place  of  the  fund  converted,  and 
is  to  be  applied  and  disposed  of  in  the  manner  in  which  that 
was  directed  to  be  disposed  of.  It  is  only  when  the  will  is 
silent  that  it  becomes  converted  to  all  intents  and  purposes. 
Thus,  the  proceeds  of  land  devised  for  life,  with  a  remainder 
in  tail,  and  a  power  to  sell  executed  during  the  life  tenancy, 
will  go  to  the  tenants  in  tail,  as  if  it  were  still  land  :  Fletcher  v. 
Ashburner,  1  Bro.  C.  C.  497 ;  Lechmere  v.  Carlisle,  3  P.  Wms.  211  ; 
Wheldale  v.  Partridge,  5  Ves.  388 ;  Elwin  v,  Elwin,  8  Ves.  547 ; 
Thornton  v,  Hawley,  10  Ves.  129 ;  Craig  v.  Leslie,  3  Wheat. 
563 ;  Holland  v,  Cruft,  3  Gray,  (Mass.)  162 ;  Holland  v.  Adams, 
3  Gray,  (Mass.)  188.  But,  though  there  are  no  directions  for  con- 
version in  the  will,  yet,  if  a  conversion  has  actually  been  made 


inq£rsoll's  estate.  93 

for  a  specific  purpose,  (c.  g.,  under  the  statutes  authorizing  the 
sale  of  a  decedent's  real  estate,  or  an  order  of  court  authorizing 
a  particular  investment,)  the  fund  converted  will,  after  that 
purpose  has  been  subserved,  retain  the  new  character  with 
which  it  has  been  stamped,  and  be  treated  accordingly :  Grider 
t^.  Mcaay,  11 S.  &  R  (Pa.)  224 ;  Dyer  v,  Cornell,  4  Pa.  369 ;  Carter 
V.  Trueman,  7  Pa.  315 ;  Pennell's  Appeal,  20  Pa.  515 ;  Ross  v, 
Drake,  37  Pa.  373 ;  Large's  Appeal,  54  Pa.  383.  A  direction 
that  the  proceeds  of  land  sold  shall  be  treated  as  land  will 
prevent  conversion:  Hovey  v.  Dary,  154  Mass.  7;  but  per- 
mission to  take  real  estate,  otherwise  ordered  to  be  sold  at 
an  appraisement,  will  not  have  that  effect:  Laird's  Appeal, 
85  Pa.  339;  Pyle's  Appeal,  102  Pa.  317.  If  there  is  a  bare 
power  of  sale,  which  does  not  work  an  immediate  conversion, 
the  rents  and  profits  of  the  estate,  up  to  the  time  of  sale,  go  to 
the  heirs-at-law ;  but  if  the  conversion  is  immediate,  the  inter- 
mediate rents  and  profits  go  with  and  are  deemed  a  part  of  the 
converted  fund :  Ex  parte  Hardy,  30  Beav.  206 ;  Lindenberger  v, 
Matlack,  4  Wash.  C.  C.  (U.  S.)  278 ;  Lent  v.  Howard,  89  N.  Y. 
169 ;  Drayton's  Appeal,  61  Pa.  172. 

7.  Failure  of  Purpose  of  Conversion.— If  the  purpose  for 
which  conversion  is  directed  wholly  fpls  before  the  instrument 
Meeting  it  becomes  operative,  there  is  no  conversion.  The 
property  remains  in  its  original  condition,  and  results  as  such 
to  the  person  entitled  thereto — i,  «.,  the  heir,  if  the  conversion 
is  of  land  into  money ;  the  personal  representative  or  the  next 
of  kin,  if  of  money  into  land :  Chitty  v,  Parker,  2  Ves.  Jr.  271 ; 
Sheldon  v.  Barnes,  2  Ves.  Jr.  447 ;  Hill  v.  Cock,  1  Ves.  &  B.  173 ; 
Tr^onwell  v.  Sydenham,  3  Dow,  196;  Cogan  v,  Stephens,  5 
L.  J.  Ch.  N.  S.  17;  Hereford  v.  Ravenhill,  1  Beav.  481; 
Clarke  v.  Franklin,  4  K.  &  J.  257 ;  Bective  v,  Hodgson,  10  H. 
L.  Cas.  656;  Goodier  v.  Edmunds,  [1893]  3  Ch.  455  ;  Cronise  v, 
Hardt,  47  Md.  433;  Rizer  v.  Perry,  58  Md.  112;  Moore  v, 
Robbins,  (N.  J.)  32  Atl.  Rep.  379 ;  Hawley  v.  James,  5  Paige 
Ch.  (N.  Y.)  318 ;  Id,  v.  Id,,  7  Paige  Ch.  (N.  Y.)  213 ;  Slocum  v. 
Slocum,  4  Edw.  Ch.  (N.  Y.)  613 ;  Ghaud  v.  Giraud,  58  How.  Pr. 
(N.  Y.)  175;  McCarthy  v.  Deming,  4  Lans.  (N.  Y.)  440;  Bogert 
V.  Hertell,  4  Hill,  (N.  Y.)  492 ;  Chamberlain  v.  Taylor,  105  N.  Y. 
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185;  Schauflfert's  Estate,  74  Hun,  (N.  Y.)  352;  Smith  t?. 
McCrary,  3  Ired.  Eq.  (N.  C.)  204;  Morrow  v.  Brenizer,  2  Bawle, 
(Pa.)  185  ;  Davis's  Appeal,  83  Pa.  348 ;  Worsley's  Estate,  4  D. 
R.  (Pa.)  177 ;  Wilkins  v,  Taylor,  8  Rich.  Eq.  (S.  Car.)  291 ;  Com- 
monwealth V.  Martin,  5  Munf.  (Va.)  117.  In  Lufif  berry's  Ap- 
peal, 125  Pa.  513,  the  testator  directed  his  executors  to  sell  his 
real  estate  and  divide  the  proceeds  among  charitable  institu- 
tions, but,  owing  to  his  death  within  a  calendar  month  of  the 
date  of  the  will,  the  bequests  failed,  under  the  act  of  April  26, 
1855,  P.  L.  332.  On  petition  of  the  residuary  legatee  of  the 
widow,  claiming  the  lapsed  bequests  as  personalty,  it  was  held 
that  the  land  remained  unconverted  and  went  to  the  heir-at- 
law.  To  the.  same  effect  is  Read  v.  Williams,  125  N.  Y.  560. 
But  if  there  is  only  a  partial  failure  of  the  purposes  of  the  con- 
version, it  will  still  be  effective  as  to  the  purpose  which  can  be 
carried  out,  though  the  surplus  will  devolve  as  if  it  retained  its 
original  condition:  Ackroyd  v.  Smithson,  1  Bro.  C.  C.  503.; 
Craig  V.  Leslie,  3  Wheat.  563 ;  Orrick  v,  Boehm,  49  Md.  72 ; 
Bogert  V.  Hertell,  4  Hill,  (N.  Y.)  492 ;  North  v.  Valk,  Dud.  Eq. 
(S.  Car.)  212 ;  see  Phillips  r.  Ferguson,  85  Va.  509 ;  except  that 
it  will  retain  its  new  character  in  the  hands  of  the  recipient : 
Smith  V,  Claxton,  4  Madd.  492 ;  Bagster  v,  Fackerell,  26  Beav. 
469  ;  Wall  v.  Colshead,  2  De  G.  &  J.  683 ;  Cronise  v.  Hardt,  47 
Md.  433;  Newby  v.  Skinner,  1  Dev.  &  B.  Eq.  (N.  C.)  488.  If, 
however,  there  is  a  manifest  intention  in  the  will  to  stamp  the 
converted  property  with  its  new  character  for  all  intents  and 
purposes,  irrespective  of  those  expressed,  a  partial  failure  of  the 
latter  will  alter  neither  its  nature  nor  the  course  of  its  devolu- 
tion :  Yates  v.  Compton,  2  P.  Wms.  308 ;  Craig  v,  Leslie,  3  Wheat 
563;  Sharpley  v,  Forwood,  4  Harr.  (Del.)  336;  Morrow  v, 
Brenizer,  2  Rawle,  (Pa.)  185 ;  Wilkins  v.  Taylor,  8  Rich.  Eq.  (S. 
Car.)  291.  Accordingly,  the  failure  of  a  trust  in  remainder 
will  not  defeat  the  conversion :  In  re  Richerson,  [1892]  1  Ch. 
379. 

• 

8.  Doable  Conversion.~Double  conversion  takes  place  when 
by  the  same  instrument  money  is  converted  into  land  and 
again  into  money,  or  land  is  ordered  to  be  sold,  and  the  pro- 
ceeds laid  out  in  land  again.     It  is  governed  by   the  same 
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rules  as  simple  conversion  ;  and  when  land  in  one  state  is  thus 
ordered  to  be  converted  into  land  in  another,  the  courts  of  the 
second  state  have  jurisdiction  of  the  devise,  before  actual  con- 
version :  Ford  v.  Ford,  80  Mich.  42.  See  Lorillard  v.  Coster,  5 
Paige  Ch,  (N.  Y.)  172  j  Ford  v.  Ford,  70  Wis.  19. 

9.  Beconversion.— -When,  by  the  terms  of  a  will,  land  is  to  be 
converted  into  money,  or  money  into  land,  those  entitled  thereto 
may  elect  to  receive  it  in  its  original  form,  at  any  time  before  an 
actual  conversion  takes  place ;  but  the  intent  to  so  elect  must  be 
clear  and  unequivocal,  and  must  be  made  before  the  rights  of 
third  parties  intervene :  Griesbach  v,  Fremantle,  17  Beav.  314 ; 
Robinson  v.  Robinson,  19  Beav.  494;  Beadle  v.  Beadle,  2 
McCrary,  (U.  S.)  586 ;  Broome  v,  Curry,  19  Ala.  805 ;  Adie  v. 
Comwell,  3  T.  B.  Mon.  (Ky.)  276;  Sledd  v.  Carey,  11  B. 
Mon.  (Ky.)  181 ;  Gest  v.  Flock,  2  N.  J.  Eq..l08;  Hetzel  v. 
Barber,  69  N.  Y.  1 ;  Ledrich's  Estate,  68  Hun,  (N.  Y.)  396 ; 
McDonald  v.  O'Hara,  13  Misc.  Rep.  (N.  Y.)  527 ;  Burr  v.  Sim, 
1  AVhart.  (Pa.)  252  ;  Smith  v,  Starr,  3  Whart.  (Pa.)  62  ;  Stuck  v, 
Mackey,  4  W.  &  S.  (Pa.)  196;  Reed  v,  Mellor,  122  Pa.  635; 
Mellon  V.  Reed,  123  Pa.  1 ;  Turner  v.  Street,  2  Rand.  (Va.)  404. 
An  election  to  reconvert  will  not  to  be  valid,  however,  unless 
all  those  who  are  entitled  to  the  fund  join  therein :  one  can- 
not elect  as  to  his  own  share  :  Holloway  v.  Radclifife,  23  Beav. 
163 ;  ffigh  V.  Worley,  33  Ala,  196 ;  Baker  v.  Copenbarger,  15 
HI.  103  ;  Ridgeway  v.  Underwood,  67  111.  419  ;  Heslet  v.  Heslet, 
8  111.  App.  22 ;  Mellen  v.  Mellen,  139  N.  Y.  210 ;  Hannah 
V.  Swamer,  3  W.  &  S.  (Pa.)  223 ;  Willing  v.  Peters,  7  Pa. 
287  ;  Beatty  v.  Byers,  18  Pa.  105  ;  Shallenberger  v,  Ashworth, 
25  Pa.  152;  Evans's  Appeal,  63  Pa.  183  ;  contra,  Mandelbaum 
V.  McDonell,  29  Mich.  78 ;  but  a  mortgage  of  the  land  by  one  of 
the  legatees  of  converted  real  estate  is  equivalent  to  an  equi- 
table assignment  of  his  interest,  and  constitutes  a  provisional 
election ;  so  that  when  all  the  other  legatees  subsequently  join 
in  electing  to  take  it  as  land,  the  mortgage  becomes  a  valid  lien 
on  his  individual  interest  therein,  and  attaches  to  his  purpart 
after  partition,  subject  only  to  the  payment  of  the  owelty  charged 
thereon  ;  and  is  prior  to  another  mortgage  given  after  all  have 
elected :  Bailey  v.  Allegheny  Nat.  Bk.,  104  Pa.  425. 
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10.  Who  iiay  Beconvert.— Only  those  who  are  absolutely  en- 
titled to  the  fund  can  elect  to  reconvert  it,  and  only  the  first 
taker:  Rinehart  v.  Harrison,  Baldw.  (U.  S.)  177.  One  who 
possesses  a  limited  or  defeasible  interest :  Sisson  v.  Giles,  3  De  G., 
J.  &  S.  614 ;  or  the  representative  of  a  party :  Ashby  v.  Palmer, 

I  Meriv.  296 ;  cannot  elect.  Accordingly,  the  distributees  of  a 
deceased  legatee  cannot  elect  to  take  the  original  fund  without 
showing  that  there  are  no  creditors  of  that  legatee,  and  there- 
fore no  need  of  administering  his  estate :  High  v.  Worley,  33 
Ala.  196.  Further,  parties  under  disability  cannot  elect ;  e.  g.y 
infants :  Seeley  v,  Jago,  1  P.  Wms.  389 ;  McDonald  v.  O'Hara,  13 
Misc.  Rep.  (N.  Y.)  627,  affirmed,  144  N.  Y.  566 ;  lunatics :  Ashby 
V.  Palmer,  1  Meriv.  296 ;  nor  married  women,  except  with  the 
same  formalties  with  which  they  can  convey  their  separate 
estate :  High  v,  Worley,  33  Ala.  196 ;  Baker  v.  Copenbarger,  15 
111.  103 ;  Ridgeway  v.  Underwood,  67  111.  419  ;  Sledd  v,  Carey, 

II  B.  Mon.  (Ky.)  181 ;  Smith  v.  Starr,  3  Whart.  (Pa.)  62 ; 
ShaUenberger  v.  Ashworth,  25  Pa.  152  ;  but  a  court  of  equity 
will  elect  for  them,  in  a  proper  case  :  Robinson  v.  Robinson,  19 
Beav.  494;  Turner  v.  Street,  2  Rand.  (Va.)  404;  see  Oldham  v, 
Hughes,  2  Atk.  452.  The  husband  of  a  married  woman  cannot 
elect  for  her :  Samuel  v.  Samuel,  4  B.  Mon.  (Ky.)  245 ;  contray 
Beal  V,  Stehley,  21  Pa.  376 ;  ShaUenberger  v,  Ashworth,  26  Pa. 
152 ;  but  after  the  death  of  the  wife,  without  election,  the  hus- 
band may  elect  to  take  her  share  as  real  estate :  Davies  v.  Ash- 
ford,  15  Sim.  42. 

11.  Beconversion  by  Implication.— Though  the  evidence  of 
an  intent  to  reconvert  must  be  clear  and  unmistakable,  a  direct 
election  is  not  necessary ;  any  act  which  plainly  shows  an  in- 
tention to  elect  will  be  sufficient :  Cookson  v.  Cookson,  12  CI.  <fe 
Fin.  121 ;  Prentice  v.  Janssen,  79  N.  Y.  478.  Accordingly,  a 
deed  executed  by  all  those  entitled  to  the'  fund :  Ridgeway  v. 
Underwood,  67  111.  419 ;  Greenland  v.  Waddell,  116  N.  Y.  234; 
Rice  V.  Bixler,  1  W.  &  S.  (Pa.)  445 ;  Beal  v,  Stehley,  21  Pa.  376 ; 
or  by  the  rest  to  one  or  more  of  their  own  number  :  Smith  v. 
Starr,  3  Whart  (Pa.)  62 ;  a  deed  of  appointment  of  the  fund 
directed  to  be  laid  out  in  land :  Walker  v.  Denne,  2  Ves.  Jr.  170 ; 
a  mortgage :  Gest  v.  Flock,  2  N.  J.  Eq.  108 ;  Bailey  v,  Allegheny 
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Natl.  Bk.,  104  Pa.  425 ;  or  a  lease,  followed  by  undisturbed 
possession  of  the  tenant  for  a  long  time :  Crabtree  v.  Bramble, 
3  Atk.  680 ;  Mutlow  v.  Bigg,  1  Ch.  D.  385 ;  and  even  possession 
of  the  estate  and  the  title  deeds :  Davies  v.  Ashford,  15  Sim.  42 ; 
will  prove  an  election ;  but  a  lease  not  in  hostility  to  the  power 
of  sale,  will  not  prove  an  election,  for  the  purchaser  may  take 
the  land  chained  with  the  lease :  Mellen  v.  Mellen,  139  N.  Y. 
210;  and  mere  lapse  of  time,  without  any  positive  act,  will  be 
unavailing  as  an  election  :  Beatty  v.  Byers,  18  Pa.  105. 


Conversion  by  ContrSpCt — Sale  of  Liand— Provisions  as 
to  Payment— Waiver  by  Executory-Effect. 

WILLIAMS  V,  HADDOCK. 

(Court  of  Appeals  of  New  York.    Feb.  26,  1895.) 
(145  N.  Y.  144;  39  N.  E.  Rep.  825.) 

Though  a  contract  for  the  sale  of  land  provides  that  on  the  failure  of 
the  vendee  to  pay  the  price  at  the  stipulated  time,  all  his  interests  there- 
under ahaU  cease,  the  interest  of  the  vendor  is  to  be  treated  as  per- 
sonalty on  his  death  before  the  time  named  for  payment,  as  there  has 
been  no  default  on  the  part  of  the  vendee. 

When  a  contract  for  the  sale  of  land  provides  that  the  stipulations 
therein  shall  bind  the  heirs  and  executors  of  the  parties,  and  the  vendor 
dies  before  the  date  named  for  the  payment  of  the  price,  the  executor 
nay  extend  the  time  for  such  payment,  before  the  default  of  the  vendee. 

Appeal  from  Supreme  Court,  General  Term,  First  Depart- 
ment. 

Action  by  (Jeorge  G.  Williams  and  another,  executors, 
against  Katharine  Van  Wyck  Haddock  and  others.  From 
a  judgment  of  the  general  term,  (78  Hun,  429 ;  29  N.  Y. 
Supp.  199,)  affirming  a  judgment  for  plaintiflFs,  defendants 
appeal.     Affirmed. 

This  action  was  brought  by  the  plaintiflFs,  who  are  execu- 
tors of  the  will  of  Catharine  M.  McCoskry,  deceased,  against 

the  defendants,  some  of  whom  are  heirs-at-law  and  others 
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next  of  kin  of  the  testatrix,  for  the  purpose  of  obtaining 
judgment  directing  the  conveyance  by  the  defendants,  who 
are  liis  heirs-at-law  and  next  of  kin  of  such  testatrix,  of  cer- 
tain real  estate  owned  by  her  in  her  lifetime,  to  the  Lang- 
don  &  Granger  Brewing  Company,  Limited,  and  also  for 
the  purpose  of  determining  what,  if  any,  substantial  or 
beneficial  interest  the  infant  defendant  had  or  has  in  the 
proceeds  of  the  sale  of  the  premises,  and  what  are  the  re- 
spective rights  and  interests  of  the  other  defendants  in  the 
premises  and  in  the  proceeds  of  the  sale  thereof;  also, 
to  obtain  a  construction  and  interpretation  of  the  pro- 
visions of  the  will  of  the  testatrix  in  so  far  as  they 
bear  upon  the  questions  involved  in  the  action.  It 
appears  that  on  the  18th  day  of  March,  1886,  Catharine 
M.  McCoskry,  of  the  city  of  New  York,  was  the  owner 
of  premises  known  as  "  Read's  Ale  Brewery,"  in  the 
citv  of  New  York,  between  Thirteenth  and  Fourteenth 
streets.  On  that  day  she  entered  into  a  contract  for  the  sale 
of  that  real  estate  to  Thomas  B.  Langdon  and  Septimus  W. 
Granger  for  the  sum  of  fl25,000,  of  which  f  12,500  was 
paid  at  the  signing  of  the  contract,  $37,500  was  to  be  paid 
on  or  before  March  18,  1887,  and  the  balance  by  the 
giving  of  a  purchase  money  mortgage  at  that  date  on  the 
premises  by  the  purchasers.  The  vendor  agreed  that  upon 
receiving  these  payments,  and  upon  the  execution  and 
delivery  of  the  mortgage,  with  the  usual  bond  accompany- 
ing the  same,  and  the  payment  of  interest  as  provided  in 
the  agreement  on  or  before  March  18,  1887,  she  would 
then  execute  and  give  a  good  and  suflScient  deed  of  the 
premises.  These  payments  were  to  be  made,  and  the  bond 
and  mortgage  and  deed  were  to  be  delivered,  at  the  Chemi- 
cal National  Bank,  in  the  city  of  New  York,  at  twelve 
o'clock  noon  of  that  day.  It  was  also  agreed  that  at  tlie 
same  time  and  place  the  vendees  should  purchase  the  ma- 
terials, fixtures,  etc.,  in  and  about  the  brewery  business  and 
premises,  at  a  price  and  on  conditions  to  be  agreed  to  in 
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writiDg  between  them  ;  otherwise,  the  vendor  should  be  at 
liberty  to  refuse  to  consummate  the  sale  under  this  contract. 
The  vendees  were  to  have  the  right  and  privilege  of  occu- 
pying the  premises  as  tenants  of  the  vendor  for  one  year 
from  the  18th  of  March,  1886,  or  until  the  closing  or  con- 
summation of  the  sale,  if  sooner  completed.  The  payment 
of  interest,  taxes  and  insurance  provided  for  in  the  contract 
was  to  be  accepted  in  lieu  of  any  further  rent  for  that  year. 
The  contract  then  contained  the  following  provision :  ^'  It  is 
further  understood  that  in  case  of  the  fdlure  of  the  parties  of 
the  second  part,  on  or  before  the  eighteenth  day  of  March,  one 
thousand  eight  hundred  and  eighty-seven,  to  pay  said  sum 
of  thirty-seven  thousand  five  hundred  dollars,  and  said  in- 
terest and  taxes,  and  to  deliver  said  bond  and  mortgage  as 
herein  provided,  and  otherwise  to  perform  said  contract  on 
their  part,  all  interest  in  the  said  premises  and  all  right  and 
claim  to  a  conveyance  thereof  shall  ipso  facto  cease  and  de- 
termine absolutely,  and  the  premises  shall  be  delivered  over 
to  the  party  of  the  first  part.  And  it  is  understood  that  the 
stipulations  are  to  apply  to  and  bind  the  heirs,  executors, 
administrators  and  assigns  of  the  respective  parties.  In 
witness  whereof,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals,  the  day  and  year  first  above 
written" — signed  by  the  parties.  On  the  27th  of  March, 
1886,  the  parties  to  the  above  agreement  also  agreed,  in 
writing,  upon  the  purchase  of  the  materials  and  fixtures 
mentioned  in  the  first  contract.  Subsequently,  and  on  April 
22,  1886,  Mrs.  McCoskry  died,  leaving  a  last  will  and  tes- 
tament, which  was  duly  admitted  to  probate  as  a  will  of 
real  and  personal  property  by  the  surrogate  of  the  county 
of  New  York  ;  and  the  plaintiffs,  the  executors  named  in 
the  will,  duly  qualified  and  entered  upon  the  discharge  of 
their  duties  as  such  executors.  Some  little  time  prior  to 
March  18,  1887,  the  vendees  in  this  contract  and  the 
plaintiffs  herein  had  negotiations  in  regard  to  the  extension 
of  the  time  for  the  payment  of  the  balance  of  the  purchase 
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money  and  the  giving  of  the  purchase  money  mortgagOy  and 
for  the  payment  for  the  fixtures  and  materials  of  the  brew- 
ery as  agreed  to  March  27,  1886,  between  the  parties  to 
the  agreement  for  the  sale  and  purchase  of  the  real  estate. 
The  result  of  such  negotiations  had  been  an  understanding 
between  the  plaintiffs  and  the  vendees  in  the  real  estate  con- 
tract for  an  extension  of  the  time  for  closing  the  contract, 
from  the  18th  of  March  to  the  1st  of  June,  1887,  on  which 
last-named  day  the  money  payments  were  made  on  account 
for  the  real  estate,  and  in  full  for  the  materials,  and  the  ex- 
ecutors gave  a  deed  of  the  premises  to  the  vendees,  who 
gave  the  purchase  money  mortgage  for  $75,000,  as  agreed 
upon.  The  defendant,  Katharine  Van  Wyck  Haddock,  is 
an  infant,  and  is  the  daughter  of  a  deceased  nephew  of  the 
testatrix,  Catharine  M.  McCoskry,  who  died  without  ever 
having  had  any  children.  The  infant  defendant,  by  her 
guardian,  claims  to  share  in  the  proceeds  anting  from  the 
sale  of  the  real  estate  on  the  ground  that  such  proceeds  rep- 
resent and  are  to  be  deemed  real  estate,  and  that  she  is  en- 
titled to  her  share  as  one  of  the  heirs-at-law  of  Mrs. 
McCoskry.  The  next  of  kin  claim  that  by  the  contract  for 
the  sale  of  the  premises,  entered  into  by  Mrs.  McCoskry  in 
her  lifetime,  the  character  of  the  real  estate  became,  in 
equity,  changed  into  personal  property,  and  should  be  dis- 
tributed to  the  next  of  kin ;  and  as  the  infant  defendant  is 
not  one  of  such  next  of  kin,  but  only  one  of  the  heirs-at- 
law,  she  is  not  entitled  to  any  portion  of  the  proceeds  of 
such  sale.  The  courts  below  have  decided  in  favor  of  the 
next  of  kin,  to  the  exclusion  of  the  infant,  as  one  of  the 
heirs-at-law,  and  have  held  that  the  executors  had  the  right, 
under  the  provisions  of  the  will  of  the  testatrix,  to  execute 
the  deed,  and  that  a  good  title  was  thereby  conveyed  to  the 
purchasers.  The  infant  defendant  only  has  appealed  to  this 
court,  and  the  sole  question  now  is  whether  the  courts  below 
were  right  in  excluding  the  infant  heir-at-law  from  any 
portion  of  these  proceeds. 


\VILLIAMS   V.    HADDOCK.  101 

/.  Edward  Swanstrofn,  for  appellant. — No  estate  passed  to 
the  vendees  under  the  contract  of  sale  at  the  time  of  its 
execution.  The  whole  estate,  legal  and  equitable,  remained 
in  the  vendor,  and  became  vested  in  her  heirs  immediately 
upon  her  death  pending  the  completion  of  the  contract : 
Harvey  v.  Aston,  1  Atk.  376 ;  Wells  v.  Smith,  2  Edw.  Ch. 
(N.  Y.)  78 ;  Higgins  iKp.  R.  R.  Co.,  60  N.  Y.  557  ;  Bostwick 
r.  Frankfield,  74  N.'Y.*215.  The  doctrine  of  equitable 
conversion  does  not  apply  to*  a  case  where  equity  would 
refuse  to  decree  specificperformatice":!  Milliard  on  Vendors, 
181, 182 ;  Atty.  Gen.  v.  Day,  1  Ves.  Sr."  220  ;  Teueick  v.  Flagg, 
29  N.  J.  L.  25.  The  will  converted  the  brewery  real  estate 
into  personalty  only  so  far  as  was  necessary  W  satisfy  the 
legacies  made  a  specific  charge  against  it ;  thebala^ice  re- 
tained  its  original  character  as  real  estate,  and  descended  tg 
the  heirs:  WiUiams  on  Exrs.  (7th  Ed.)  1808;  Parker  v. 
Linden,  113  N.  Y.  37;  Read  v.  Williams,  125  N.  Y.  570. 
The  claim  that  the  infant  heir  is  estopped  from  asserting 
any  rights  in  this  action  by  the  former  adjudication  in  Read 
V.  Williams,  (125  N.  Y.  570,)  is  untenable :  Bell  v.  Merrifield, 
109N.Y.  211. 

Charles  A.  Jackson,  for  respondents. — The  conveyance  was 
sufficient :  Holly  v.  Hirsch,  135  N.  Y.  590.  The  defendant 
has  no  interest  in  the  conveyance,  and  therefore  none  in 
that  which  was  given  as  consideration  for  the  conveyance : 
1  Sugden  on  Vendors,  (8th  Am.  Ed.)  285,  287.  The  conten- 
tion  of  the  heir-at-law  that  the  contract  was  void  for  non- 
performance, and  that  the  property  therefore  became  the 
property  of  the  heirs-at-law,  is  untenable :  3  Pars,  on  Contr. 
(8th  Ed.)  385  ;  1  Sugden  on  Vendors,  193 ;  Brashier  v,  Gratz, 
6  Wheat.  533  ;  PearsoU  v.  Chapin,  44  Pa.  9.  The  matter  is 
res  judicata:  Smith  v.  Smith,  79  N.  Y.  634. 

Hartley  A.  Raymond,  for  executors,  respondents. 

Peckham,  J.  (after  stating  the  facts). — The  question  in 
this  case  arises  upon  the  true  interpretation  of  the  contract 
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for  the  sale  of  the  brewery,  entered  into  on  the  18th  of 
March,  1886.  The  general  rule  in  regard  to  contracts  for 
the  sale  of  land  is  that  the  owner  of  the  real  estate  from 
the  time  of  the  execution  of  a  valid  contract  for  such  sale  is 
to  be  treated  as  the  owner  of  the  purchase  money,  and  the 
purchaser  of  the  land  is  treated  as  the  equitable  owner 
thereof.  The  vendor  is  deemed  in  •etjiity  to  stand  seised  in 
the  land  for  the  benefit  of  the*-pnrc1iaser,  and  the  latter, 
even  before  the  conveyanj8e]tQ'liHn,  can  devise  the  same,  and 
it  descends  to  his  hejr,i!il4f  flfe  laud  which  was  agreed  to  be 
sold  has  been  turtfed  fnfd  money  belonging  to  the  vendor. 
Courts  of  emiity  regard  that  as  done  which  otigbt  to  be 
done.  They-jfeot  at  the  substance  of  things,  and  not  at  the 
mej'e  •  fojii*  of  agreements,  to  which  they  give  the  precise 
^S^eJ^t^which  the  parties  intended.  It  is  presumed  that  the 
\^endor,  in  agreeing  to  sell  his  land,  intends  that  his  prop- 
erty shall  assume  tlie  character  of  the  property  into  which 
it  is  to  be  converted,  and  it  cannot  be  denied  that  it  is  com- 
petent for  the  owner  of  land  thus  to  make  such  land  into 
money  at  his  sole  will  and  pleasure.  If  the  vendor  die 
prior  to  the  completion  of  the  bargain,  provided  there  has 
been  no  default,  the  heir  of  the  vendor  may  be  compelled 
to  convey,  and  the  proceeds  of  the  land  will  go  to  the  ex- 
ecutors as  personal  property :  Story,  Eq.  Jur.  §§  790,  791, 
1212 ;  Sugd.  Vend.  (8th  Am.  Ed.)  pp.  270,  273,  c.  6 ;  Baden 
V.  Pembroke,  2  Vem.  213  ;  Fletcher  v.  Ashburner,  1  Brown, 
Ch.  497;  Eaton  v.  Sanxter,  6  Sim.  617;  Farrar  r.  Earl  of 
Winterton,  5  Beav.  1 ;  Livingston  v.  Newkirk,  3  Johns.  Ch. 
(N.  Y.)  312 ;  Champion  v.  Brown,  6  Johns.  Ch.  (N.  Y.)  398 ; 
Craig  V.  Leslie,  3  Wheat.  563.  The  learned  counsel  for  the 
infant  defendant  does  not  deny  the  existence  of  the  general 
rule  above  stated,  but  he  says  this  equitable  conversion  is  not 
invariable,  and  that  it  cannot  apply  when  the  intention  of 
the  parties  is  clearly  adverse  to  such  a  result ;  citing  the  case 
of  Bostwick  V.  Frankfield,  74  N.  Y.  215.  It  mav  be  as- 
sumed  that  the  rule  does  not  obtain  under  circumstances 
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which  show  cleariy  that  the  parties  nerer  intended  that  it 
should,  but  in  this  case  we  think  no  such  exception  to  the 
rule  can  properly  be  deduced  from  the  contract  itself.  The 
aigument  of  the  learned  counsel  proceeds  further,  and  he 
claims  that  if  the  performance  of  the  conditions  which  the 
vendees  were  to  perform- was,  by  the  clear  terms  of  the  con- 
tract, a  condition  precedent  to  any  conveyance  of  the  real 
estate  by  the  vendor,  then  the  rule  does  not  obtain,  and  no 
estate,  legal  or  equitable,  vests  in  the  vendees  until  the  actual 
performance  on  their  part  of  such  conditions.  He  says, 
further,  that  the  stipulation  making  time  of  the  essence  of  the 
contract  is  considered  by  the  courts  as  a  condition  precedent, 
and  that  this  contract  does  make  time  of  its  very  essence  by 
virtue  of  the  clause  to  that  effect  set  forth  in  the  foregoing 
statement  of  facts.  The  counsel  also  maintains  that  the 
vendees  did  not  perform  their  contract  on  the  due  day, 
(March  18,  1887,)  but  made  default,  and  the  executors  had 
no  power  to  excuse  it ;  hence  there  was  no  performance  of  a 
condition  precedent,  and  the  estate  never  vested  in  the  pur- 
chasers until  the  deed  to  them,  at  which  time  there  had 
been  no  conversion,  and  the  proceeds  have  therefore  come 
to  the  executors  in  the  form  of  real  estate,  which  descends 
to  the  heir.  It  may  be  said  that,  in  most  contracts  for  the 
sale  of  real  estate,  the  performance  of  some  act  on  the  part 
of  the  vendee  is  to  precede  the  conveyance  to  the  vendor, 
and  hence  such  performance  might  be  a  condition  precedent 
to  such  conveyance.  These  contracts  generally  provide  for 
the  payment  of  the  purchase  money,  or  some  portion  thereof, 
and  the  giving  of  a  mortgage  or  some  security  for  the  por- 
tion which  is  not  to  be  paid  in  cash,  and  that,  upon  the 
payment  of  the  money  and  the  execution  of  the  security, 
the  vendor  is  then  to  make  the  conveyance.  But  we  think 
that  provisions  of  that  nature  found  in  contracts  for  the  sale 
of  real  estate  do  not,  prior  to  any  default,  alter  this  general 
rule  in  regard  to  the  equitable  conversion  of  the  realty  into 
personalty  so  far  as  to  prevent  the  ordinary  results  flowing 
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from  such  conversion.  After  the  happening  of  a  default  in 
the  performance  of  conditions  precedent  a  very  diflferent 
case  is  made.  We  think  there  was  an  equitable  conversionj 
at  the  time  of  the  execution  of  this  contract,  and  that  there, 
has  never  been  any  default.  The  cases  cited  by  the  counsel' 
are  those  generally  which  have  arisen  after  a  default  has 
occurred  on  the  part  of  the  vendees  in  fulfilling  their  con- 
tract at  the  time  mentioned  in  the  agreement,  where  time 
has  been  made  of  the  essence  of  the  contract.  In  those 
cases  the  right  of  the  vendee,  upon  tender  of  performance 
after  the  due  day,  to  have  a  deed  of  the  premises  executed 
and  delivered  to  him,  has  been  denied  by  the  courts,  on  the 
ground  that  the  parties  had  by  their  agreement  made  the 
performance  of  a  certain  act  a  condition  precedent  to  the 
right  to  enforce  specific  performance  of  the  contract.  Where 
there  was  a  default  and  a  failure  to  perform  such  act  within 
the  time  agreed  upon,  (time  being  of  the  essence  of  the  con- 
tract,) it  has  been  held  that  the  courts  have  no  power  to 
make  any  other  or  different  contract  for  the  parties,  and 
that  they  would  do  so  by  enforcing  specific  performance 
where  such  default  existed.  It  is  stated  that  such  a  case  is 
not  within  the  principle  which  allows  courts  of  equity  to 
relieve  against  failures  or  forfeitures,  such  as  would  arise 
where  time  had  not  been  made  of  the  essence  of  the  con- 
tract, and  the  party,  within  a  reasonable  time  afler  the  day 
designated  for  its  performance,  had  tendered  performance 
with  compensation  for  delay,  in  which  case  the  court  would 
relieve  upon  providing  for  such  compensation. 

Counsel  for  defendant  cites  the  case  of  Harvey  v,  Aston, 
decided  in  the  Court  of  Chancery  in  1737,  (1  Atk.  361,)  as 
an  illustration  of  his  contention  that  no  estate  vests  in  the 
case  of  a  condition  precedent  until  the  performance  of  the 
condition.  The  case  is  not  an  apt  illustration  of  the  prin- 
ciple involved  here.  There  was  a  default,  and  the  case  was 
one  of  a  settlement  under  a  trust  term  for  the  benefit  of  the 
daughters  of  the  testator  to  pay  to  each  of  them  the  sum  of 
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i2,000  if  she  should  marry  with  the  consent  of  her  mother, 
if  living  and  a  widow ;  if  not,  then  with  the  consent  of  the 
trastees  or  the  survivor  of  them,  his  executor,  administrator, 
or  assigns.     The  plaintiff,   Harvey,   married   one  of  the 
daughters  without  this  consent,  and  claimed  the  payment 
of  the  legacy.     The  court  (Lord  Chancellor  Hardwicke) 
held  that  the  plaintiff  was  not  entitled .  to  the  portion, 
because  of  the  non-fulfillment  of  the  condition  precedent 
and  its  violation  by  the  daughter  marrying  without  the 
requisite  consent.     In  the  report  a  long  argument  is  given 
of  counsel  on  either  side  upon  the  question  of  the  validity 
of  such  a  condition   as   being   in   restraint  of  marriage, 
but  the  court  held  that  it  was  a  valid  condition,  and  must 
be  performed  before  the  party  was  entitled  to  receive  the 
nioney.    As  it  had  been  violated,  the  court  could  not  relieve 
against  the  non-performance  of  the  condition.    In  Attorney 
Geueral  v.  Day,  1  Ves.  Sr.  218,  at  page  220,  cited  by  coun- 
^1,  the  following  language  was  used  by  the  Lord  Chancel- 
lor (Hardwicke)  in  his  opinion :  "  There  is  no  case  where 
^he  representative  of  the  personal  estate  is  entitled  to  claim 
*he  money  arising  by  sale  of  the  lands  as  personal  estate, 
except  where  one  or  other  of  the  contracting  parties  in  the 
purchase  is  entitled  to  carry  it  inio  execution  in  a  court  of 
^uity;  for,  where  the  court  holds  it  ought  not  to  be  exe- 
cuted, there  is  no  conversion  of  real  into  personal,  in  the 
^^ideration  of  the  court,  upon  which  that  right  of  the 
^^ecutor  depends,   for,   if    not  effectually  converted   into 
Motley,  it  must  be  considered,  according  to  its   original 
^ature^  as  real,  and  the  heir-at-law  must  have  the  benefit. 
^Wher  there  is  any  such  conversion  depends  upon  there 
^eing  an  effectual  agreement,  binding  upon  all  the  parties, 
^  ^,  under  all  the  circumstances,  it  ought  to  be  carried 
^^to  execution  upon  this  general  principle  of  equity,  that 
^hat  is  contracted  for  valuable  consideration  to  be  done 
will,  by  the  court,  be  considered  as  done ;  all  the  conse- 
quences arising  as  if  it  had  been  so,  and  as  if  a  conveyance 
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had  been  made  of  the  land  at  the  time  to  the  vendee.  But 
if  the  circumstances  are  such  that  it  cannot  now  or  ought 
not  to  be  carried  into  execution,  though  once  it  might,  these 
consequences  cannot  follow,  for  the  court  must  consider  it 
as  land,  and  the  money  as  the  party's  own  who  was  to  be 
the  purchaser."  This  language  was  used,  in  1748,  in  a  case 
where,  though  specific  performance  might  once  have  been 
decreed  against  original  parties  holding  as  tenants  in  com- 
mon, yet  an  alteration  in  the  circumstances  had  taken  place 
before  suit  brought  which  prevented  a  decree  as  to  one 
moiety,  and  the  court  would  not  direct  a  performance  as  to 
the  other,  the  contract  being  entire,  and  tha  execution  of 
half  of  it  inadequate  to  the  prime  subject.  In  such  a  case 
as  the  court  was  then  speaking  of,  it  regarded  the  alteration 
of  parties  and  circumstances  as  furnishing  good  cause  for 
refusing  specific  performance ;  and,  as  the  parties  refused  to 
perform,  it  is  clear  that  the  land  remained  with  the  original 
owner,  and  the  purchase  money  in  the  pockets  of  the  would- 
be  purchasers.  In  its'  results  it  was  like  the  case  of  a  default 
in  the  performance  of  a  condition  precedent.  It  was  not  a 
case  for  the  continuation  of  the  doctrine  of  equitable  con- 
version, and,  from  the  time  when  the  court  would  refuse  to 
enforce  the  contract,  the  conversion  would  cease,  and  the 
land  would  regain  its  original  character  in  the  hands  of  its 
owner.  The  case  of  Scott  v.  Tyler,  2  Brown  Ch.  431,  is 
another  case  of  a  condition  annexed 'to  a  legacy.  It  was 
argued  at  very  great  length  by  counsel,  and  decided  by  Lord 
Chancellor  Thurlow,  in  1788,  in  the  same  way  as  Harvey 
V.  Aston,  supra.  The  case  of  Wells  v.  Smith,  2  Edw.  Ch.  (N. 
Y.)  78,  is  the  case  of  a  contract  to  sell  lands  where  time  was 
of  the  essence  thereof,  and  the  vendee  failed  to  perform  the 
condition  at  the  time  mentioned  in  the  contract.  In  other 
words,  he  had  defaulted,  and  the  court  held  by  reason  of 
such  default,  under  the  terms  of  the  contract  which  the 
parties  had  entered  into,  it  had  no  power  to  decree  the  per- 
formance upon  tender  or  payment  of  the  purchase  money. 
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But  that  case  is  not  inconsistent  with  the  principle  con- 
tended for  herein  that,  even  in  a  contract  where  time  is  of 
the  essencOi  there  is  upon  its  execution,  and  prior  to  a 
default  on  the  part  of  the  vendee,  an  equitable  conversion 
of  the  land  within  the  rule  contended  for.  When  default 
is  made,  this  equitable  conversion  falls  with  the  contract, 
and  the  vendor  is  revested  with  his  original  right  unim- 
paired. The  vice-chancellor  (McCoun)  said,  in  Wells  v. 
Smith,  that  that  was  a  case  of  a  condition  precedent  where 
no  estate  vested  in  law  until  the  condition  was  performed. 
As  the  legal  title  did  not  pass,  the  vice-chancellor  said  he 
was  not  at  liberty  to  suppose  the  parties  intended  it  should 
have  passed,  or  that  any  eflfect  was  to  be  given  to  the  con- 
tract beyond  the  plain  import  of  its  terms  or  inconsistent 
with  the  rules  of  law.  No  one,  of  course,  contends  that  any 
legal  title  passes  upon  the  execution  of  a  contract  of  this 
kind,  but  it  is  claimed  that,  even  in  a  case  where  time  is  of 
the  essence  of  the  contract,  there  is  an  equitable  conversion  • 
prior  to  the  default,  subject  to  being  reconverted  upon  the 
default  happening.  The  case  of  Teneick  v.  Flagg,  29  N.  J. 
Law,  25,  is  also  cited.  Mr.  Justice  Haines,  in  that  case, 
replying  to  the  contention  of  the  defendant's  counsel  that, 
by  the  contract  of  sale,  the  estate  was  converted  into  person- 
alty, and  hence  that  the  purchase  money  went  to  the  admin- 
istrators, to  be  disposed  of  in  due  course  of  administration, 
said  that  "such  was  undoubtedly  the  general  rule  in  equity, 
but  that  it  was  not  the  rule  at  law.  In  equity  the  contract 
may  be  specifically  exposed,  and  the  land  regarded  as  that  of 
the  purchaser,  and  held  by  the  vendor  in  trust  for  him,  while 
the  consideration  money  is  deemed  to.  belong  to  the  vendor, 
and  held  in  trust  for  him  by  the  purchaser,  and  equity  en- 
forces these  several  notional  trusts.  But  at  law  it  is  other- 
wise. The  purchaser  is  there  left  to  his  action  for  damages 
for  the  breach  of  the  contract,  and  must  take  his  relief  in 
money,  while  the  title  of  the  land  continues  in  the  vendor 
or  his  heirs  or  assigns.     The  doctrine  of  equitable  conver- 
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sion  is  not  applicable  to  estates  at  law  or  to  courts  of  law." 
And,  as  the  action  in  question  was  an  action  at  law,  the 
court  held  that  that  equitable  doctrine  did  not  prevail. 
That  was  a  case  where  land  was  sold,  and  a  part  of  the' 
purchase  money  paid,  and  the  deed  was  executed  and  placed 
in  the  hands  of  a  third  person,  to  be  delivered  to  the  grantee, 
and  the  balance  of  the  purchase  money  to  be  paid  on  the 
happening  of  a  certain  event.  The  grantee  died  before  the 
event  happened,  and  it  was  held  that  the  title  to  the  land 
did  not  vest  in  the  purchaser,  but  descended  to  the  heirs  of 
the  vendor,  subject  to  the  equitable  rights  of  the  purchaser. 
That  is  a  different  case  from  the  one  at  bar.  The  provision 
in  this  contract  that  the  vendees  should  also  agree  thereafter 
with  the  vendor  for  the  purchase  of  the  materials  and  fixtures, 
etc.,  in  the  brewery,  with  liberty  to  the  vendor  to  refuse  to 
consummate  the  sale  of  the  real  estate  if  the  other  contract 
were  not  performed,  does  not  alter  the  rule  above  stated. 
We  cannot  see  in  this  any  intention  of  the  parties  that  they 
should  not  be  bound  by  the  general  rule  in  regard  to  a  con- 
tract for  the  sale  of  land.  There  is  nothing  which  leads  us 
to  suppose  that  they  intended  by  these  provisions  to  change 
that  rule,  but,  on  the  contrary,  the  whole  meaning  of  the  two 
contracts,  taken  together,  clearly  shows,  as  we  think,  an  inten- 
tion on  the  part  of  the  vendor  to  change  that  land  into  money, 
and  on  the  vendees'  part  to  change  their  purchase  money  into 
land.  If  the  conditions  are  not  performed,  then  the  ordinary 
rule  comes  into  force,  and  the  equitable  conversion  which 
existed  during  the  running  of  the  contract  ceases,  and  the 
parties  return  to  their  original  positions.  The  case  of  Bost- 
wick  V,  Frankfield,  74  N.  Y.  207,  is  one  which  shows  be- 
yond any  doubt  that  the  intention  of  those  parties  was  that 
this  conversion  should  not  take  place.  There  was  a  lease- 
hold term  outstanding  at  the  time  of  the  execution  of  the 
contract  of  sale,  and  it  appears  clearlj^  from  the  terms  used 
and  from  the  opinion  of  the  court  in  that  case  that  it  was 
never  the  intention  that  that  leasehold  interest  should  be 
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merged  in  the  contract  for  the  sale  of  the  land,  but  that,  on 
the  contrary,  it  should  exist  as  a  leading  outstanding  estate 
during  the  time  of  the  running  of  the  contract  for  the  sale 
of  the  land,  and  until  its  performance  according  to  the  terms 
thereof. 

Holding,  then,  as  we  do,  that  in  this  case  the  general  rule 
obtains,  it  follows  that,  at  the  execution  of  this  contract,  the 
equitable  conversion  took  place.  Such  was  the  condition 
of  affairs  at  the  time  of  the  death  of  Mrs.  McCoskry.  There 
had  been  no  default.  On  the  contrary,  up  to  her  death  all 
the  terms  of  the  contract  which  the  vendees  were  to  perform 
had  been  by  them  performed,  and  the  contract  to  purchase 
the  materials  had  also  been  entered  into,  and  upon  her 
death  the  rule  still  obtained  as  to  an  equitable  conversion 
of  this  land.  Upon  the  performance,  without  default,  of 
the  terms  of  the  contract,  the  purchase  money  would  come 
to  the  executors  as  personalty,  to  be  distributed  by  them  as 
such,  and  not  to  descend  to  the  heirs-at-law.  Under  the 
circumstances,  we  hold  with  the  learned  general  term  that 
the  executors,  acting  in  good  faith,  of  which  there  is  no 
question,  had  the  right  prior  to  the  default  to  extend  the 
time  for  the  performance  of  the  conditions  by  the  vendees  ; 
and  when,  within  the  time  extended,  these  conditions  were 
performed,  the  equitable  conversion  which  originally  took 
place  remained  in  being,  and  these  moneys  should  go  to  the 
next  of  kin  as  personal  property,  to  the  exclusion  of  those 
who  are  only  heirs-at-law. 

For  these  reasons,  the  judgment  should  be  afBrmed,  with 
costs  to  the  respondents  and  to  the  guardian  ad  litem  for  the 
infant  heir-at-law,  to  be  paid  by  the  executors  out  of  the 
estate  of  Mrs.  McCoskry  in  their  hands.     All  concur. 

Judgment  accordingly. 

EQUITABLE  CONVEBSION  INTEB  VIVOS. 

L  Ckinrersion  by  Contract.— ^Vhenever  a  contract  between 
two  persons  sui  juriSy  which  is  capable  of  being  specifically  en- 
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forced,  contemplates  the  sale  or  exchange  of  real  estate  for  per- 
sonal property,  or  vice  versa,  the  property  so  agreed  to  be  sold  or 
exchanged,  is,  in  pursuance  of  the  maxim  that  equity  considers 
that  which  ought  to  be  done  as  already  done,  regarded  as  con- 
verted into  that  species  of  property  for  which  it  is  to  be  sold  or 
exchanged.  Accordingly,  a  contract  for  the  sale  or  purchase  of 
real  estate  will  be  considered  as  converting  the  land  into  per- 
sonalty, from  the  time  of  its  execution :  Hardey  r.  Hawkshaw, 
12  Beav.  552 ;  Goold  v,  Teague,  5  Jur.  N.  S.  116 ;  Frayne  r. 
Taylor,  33  L.  J.  Ch.  228 ;  Masterson  v.  Pullen,  62  Ala.  145 ; 
Foster  v.  Harris,  10  Pa.  457 ;  Rose  v,  Jessup,  19  Pa.  280 ;  Long- 
well  V.  Bentley,  23  Pa.  99 ;  Leiper's  Appeal,  35  Pa.  420 ;  West 
Hickory  Min.  Assn.  v.  Reed,  80  Pa.  38.  Thus,  in  Hunter  v, 
Anderson,  152  Pa.  386,  an  agreement  provided  that  trustees 
should  purchase  land  for  the  use  of  the  cestuis  que  trust  and  hold 
and  sell  it  as  early  as  practicable  for  the  purpose  of  converting 
it  into  money  and  paying  over  the  proceeds  to  the  cestuis  que 
trust  .in  proportion  to  their  interests.  In  pursuance  thereof  the 
surviving  trustee  sold  part  of  the  land  to  A.,  who  refused  to  ac- 
cept a  deed  therefor,  on  the  ground  that  the  conveyance  would 
not  divest  the  dower  interests  of  the  wives  of  the  cestuis  que 
trust,  nor  liens  of  record  against  them.  The  trustee  brought  suit 
for  the  purchase  money ;  and  judgment  was  given  for  him  on  a 
case  stated,  on  the  ground  that  the  agreement  worked  a  conver- 
sion of  the  land,  and  the  dower  interests  and  liens  never  attached. 
The  conversion  dates  from  the  execution  of  the  contract,  so 
that  if  the  vendor  dies  before  thfi  purchase  money  is  paid,  it 
will  descend  as  assets  to  his  personal  representatives,  and  go  as 
personalty  to  the  next  of  kin,  not  to  the  heir  or  devisee  of  the 
real  estate,  by  a  prior  will :  Farrar  v.  Earl  of  Winterton,  5  Beav. 
1 ;  Henson  v.  Ott,  7  Ind.  512 ;  Loring  v,  Cunningham,  9  Cush. 
(Mass.)  87 ;  Drenkle's  Estate,  3  Pa.  377 ;  Sutter  v.  Ling,  26  Pa. 
466 ;  Stephenson  v.  Yandle,  3  Hayw.  (Tenn.)  109 ;  Donohoo 
v.  Lea,  1  Swan,  (Tenn.)  119;  except  in  the  case  of  lands 
specifically  devised,  the  purchase  money  of  which  goes  to 
the  devisee  in  place  of  the  land  of  which  he  has  been 
disappointed :  Drant  w.  Vause,  1  Y.  &  Coll.  Ch.  580 ;  Emuss  r. 
Smith,  2  De  G.  &  Sm.  722 ;  Wright  v.  Minshall,  72  111.  584 ; 
and  it  would  also  seem  that  when  lands  are  devised  by  a  will 
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subsequent  to  the  date  of  the  contract^  this  should  be  regarded 
as  a  rescission  of  the  contract,  which  will  entitle  the  devisee  to 
claim  the  land,  if  he  puts  in  his  claim  before  the  conveyance  is 
completed.  At  law,  however,  the  contract  descends  as  realt}'  to 
the  heiiB  of  the  vendor,  until  it  is  performed :  Teneick  v.  Flagg, 
29  N.  J.  L.  25.  A  mere  verbal  contract,  which  is  not  enforcible, 
will  not  work  a  conversion :  Mills  v.  Harris,  104  N.  C.  626 ; 
but  if  the  contract  was  originally  enforcible,  the  conversion  will 
take  place,  though  the  heir  of  the  vendor  may  lose  his  right  to 
specific  performance  through  laches :  KnoUys  v,  Alcock,  7  Ves. 
558 ;  Curre  v,  Bowyer,  5  Beav.  6,  n.;  Nelson  v,  Hagerstown  Bk., 
27  Md.  61 ;  Keep  v.  Miller,  42  N.  J.  Eq.  100  ;  or  though  the  con- 
tract is  rescinded  because  the  representatives  of  the  vendee  can- 
not complete  the  payment  of  the  purchase  money  :  Bennett  v. 
Tankerville,  17  Ves.  170 ;  or  though  the  vendee  surrenders  the 
contract  because  of  the  impracticability  of  obtaining  a  convey- 
ance from  infant  devisees :  Tebbott  v.  Voules,  6  Sim.  40  ;  Bul- 
lock V,  Bullock,  IJ.  &  W.  583 ;  Forman  v,  Stickney,  77  111.  575 ; 
Boyce  v.  Pritchett,  6  Dana,  (Ky.)  231;  Sutphen  v.  Fowler,  9 
Paige  Ch.  (N.  Y. )  280 ;  or  lunatics :  Swartwout  v.  Burr,  1  Barb. 
(N.  Y.)  495. 

2.  Effect  of  Conversion.— A  deed  of  trust  to  sell  real  estate, 
and  dispose  of  the  proceeds  as  directed,  will  therefore  work  a 
conversion,  and  a  judgment  creditor  of  the  grantor  or  his 
heirs  cannot  thereafter  take  them  in  execution  :  Turner  r. 
Davis,  41  Ark.  270;  Dobson's  Estate,  11  Phila.  (Pa.)  81; 
and  the  conveyance  of  an  equity  of  redemption,  in  trust 
to  sell  it,  will  have  the  same  effect:  Grifiith  v.  Ricketts, 
7  Hare,  299;  Siter  r.  M'Glanachan,  2  Gratt.  (Va.)  280.  So, 
if  real  estate  is  settled  by  deed  in  trust  to  sell  for  certain 
specific  purposes,  and  one  of  them  fails,  then,  whether  the 
trust  for  sale  is  to  arise  in  the  lifetime  of  the  settlor,  or  after 
his  decease,  the  property  to  that  extent  results  to  the  settlor  as 
personalty  from  the  moment  the  deed  is  executed :  Clarke  v. 
Franklin,  4  K.  &  J.  257.  Further,  though  a  discretionary 
power  of  sale,  or  one  dependent  upon  the  performance  of  a 
condition  or  the  happening  of  a  contingency,  will  not  work  an 
out-and-out  conversion  unless  a  sale  is  contemplated   at  all 
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events,  yet,  when  the  power  is  actually  exercised,  or  the  condi- 
tion performed,  or  the  contingency  happens,  the  land  will  then 
be  converted  to  all  intents  and  purposes :  Lackey's  Estate,  149 
Pa.  7.  Therefore,  when  lands  were  conveyed  by  a  deed  in  trust 
for  a  husband  and  wife,  with  the  right  to  have  them  sold  at  the 
request  of  the  husband  after  the  wife's  death,  his  request  duly 
made  according  to  the  terms  of  the  deed  was  held  to  work  a 
conversion,  so  that  although  he  died  before  they  were  actually 
sold,  his  executor  was  entitled  to  have  the  sale  effected  and  to 
receive  the  proceeds :  Washington  i\  Abraham,  6  Gratt.  (Va.)  66. 

8.  Conversion  by  Optional  Contract— The  fact  that  the  per- 
formance of  the  contract  is  optional  with  the  vendee  does  not 
alter  the  case.  When  that  option  is  exercised,  it  relates  back  to 
the  date  of  the  contract,  and  the  land  is  regarded  as  converted 
at  that  time ;  and  if  the  vendor  die  before  the  option  is  exer- 
cised, the  purchase  money,  when  paid,  is  treated  as  personalty, 
though  the  lands  were  devised  by  a  prior  will :  Sikes  v.  Lister,  5 
Vin.  Abr.  541,  pi.  28 ;  Baden  v,  Pembroke,  2  Vem.  213 ;  Mayer  r. 
GowJand,  2  Dick.  563  ;  Weeding  v.  Weeding,  IJ.  &  H.  424 ;  Kerr 
V.  Day,  14  Pa.  112  ;  though  the  land  is  subject  to  the  incidents 
of  real  estate  until  the  option  is  actually  exercised:  White's 
Estate,  167  Pa.  206.  Accordingly,  the  proceeds  of  land  leased 
with  an  option  to  purchase,  will  go  to  the  personal  representa- 
tives and  next  of  kin,  upon  the  exercise  of  the  option  after  the 
death  of  the  lessor :  CoUingwood  v.  Row,  3  Jur.  N.  S.  785 ;  S.  C, 
26  L.  J.  Ch.  649 ;  In  re  Crofton,  1  Ir.  Eq.  204 ;  In  re  Isaacs, 
[1894]  3  Ch.  506 ;  or  to  the  devisee  of  the  residuary  personal 
estate :  Weeding  v.  Weeding,  1  J.  &  H.  424 ;  and  the  lease  will 
descend  to  the  heir-at-law  of  the  lessee  :  Henrihan  v.  Gallagher, 
9  Grant  Ch,  (U.  C.)  488.  But,  until  the  option  is  exercised,  the 
rents  belong  to  the  heir  of  the  lessor  :  Townley  v,  Bedwell,  14 
Ves.  591 ;  see  In  re  Graves,  15  Ir.  Ch.  357.  Thus,  in  Lawes  v. 
Bennet,  1  Cox  Ch.  167,  one  Thomas  Witterwronge  leased  a 
farm  to  John  St.  L.  Douglas,  for  seven  years.  On  the  back  of 
the  lease  was  indorsed  an  agreement,  signed  by  Witterwronge 
and  Douglas,  bearing  even  date  with  the  indenture,  by  which  it 
was  agreed  that  Douglas  might  purchase  the  farm  at  any  time 
within  the  four  years  from  September  29,  1761,  to  September  29, 
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1765.  Witterwronge,  by  will  dated  September  1,  1761,  devised 
all  his  real  estate  to  his  cousin,  John  Bennet,  and  bequeathed 
his  personal  estate  to  the  said  John  and  his  sister  Mary,  share 
and  share  alike.  The  testator  died  in  June,  1783,  and  on  Feb- 
ruary 11,  1764,  John  Bennet  settled  an  account  with  his  sister 
of  all  the  testator's  personal  estate,  paid  her  her  share  in  full, 
and  the  account  was  allowed  and  signed  by  both  of  them. 
Meanwhile,  Douglas  had  assigned  his  lease  and  option  to 
William  Waller,  who,  on  February  2,  1765,  called  upon  Bennet 
to  perform  the  contract,  which  was  done  accordingly,  John 
Bennet  died  in  1779,  and  some  time  thereafter  Mary  Bennet  and 
her  husband  filed  a  bill  against  his  widow  and  executrix  to 
recover  one-half  of  the  proceeds  of  the  sale  under  the  contract, 
claiming  that  the  premises  in  question  were  to  be  regarded  as 
passing  under  the  bequest  of  Witterwronge's  personal  estate. 
This  contention  was  upheld  by  the  Master  of  the  Rolls,  who  de- 
cided that  Mary  Bennet  was  entitled  to  one-half  of  the  purchase 
money.  These  rules,  however,  only  apply  to  the  case  of  an 
ordinary  lease,  and  not  to  a  perpetual  lease,  or  a  lease  with  a 
covenant  for  perpetual  renewal,  with  an  indefinite  option  to 
purchase.  'In  such  a  case  the  conversion  dates  from  the  exer- 
cise of  the  option,  and  the  proceeds  go  to  the  heirs  of  the  lessor, 
not  to  his  personal  representatives :  Smith  v,  Loewenstein,  50 
Ohio  St  346. 

4.  Conversion  Under  Discretionary  Power  of  Sale.--If  the 
contract  contemplates  a  sale  in  any  event,  the  conversion  is  out- 
and-out  from  the  time  of  its  execution :  Bayden  v,  Watson,  12 
L.  J.  Ch.  N.  S.  277;  but  if  the  sale  is  discretionary,  at  the 
option  of  the  vendor,  or  of  the  trustee  of  a  deed  of  trust,  there 
will  be  no  conversion  until  the  sale  is  actually  effected: 
Kouvalinka  v.  Geibel,  40  N.  J.  Eq.  443 ;  Evans  v,  Kingsberry,  2 
Rand.  (Va.)  120;  and  if  a  deed  of  trust  does  not  contain  a 
clear,  positive  direction  for  the  sale  of  the  land,  it  will  not  work 
a  conversion :  Wheless  v,  Wheless,  92  Tenn.  293.  The  fact  that 
a  purchase  of  real  estate  is  at  the  option  of  the  vendee,  how- 
ever, does  not  operate  in  this  way,  but  effects  a  conversion  from 
the  date  of  the  contract  by  relation :  Baden  v.  Pembroke,  2 
Vem.  213 ;  Weeding  v.  Weeding,  1  J.  &  H.  424 ;  In  re  Isaacs, 
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[1894]  3  Ch.  506;  Kerr  v.  Day,  14  Pa.  112 ;  and  in  any  case, 
if  only  the  time  and  place  are  discretionary,  and  an  ultimate 
sale  at  all  events  is  contemplated,  there  will  be  an  out-and-out 
conversion.  Thus,  in  Atty.  Gen.  v.  Dodd,  [1894]  2  Q.  B.  150, 
it  appeared  that  in  1885  A.  conveyed  real  estate  to  trustees,  by 
voluntary  settlement,  in  trust  that  they  should,  on  the  request 
of  A.  and  his  wife,  or  the  survivor  of  them,  and  at  tjie  decease 
of  the  survivor,  at  their  discretion,  sell  the  real  estate  and 
stand  possessed  of  the  proceeds  in  trust  for  A.  for  life,  and  after 
his  death  on  certain  trusts  declared  in  the  settlement,  and  on 
failure  of  those  trusts  in  trust  for  A.,  his  executors,  administra- 
tors and  assigns.  A.  died  in  1887,  without  making  any  such 
request,  his  wife  never  made  any  request,  and  the  land  was 
as  yet  unsold  ;  but  it  was  held  to .  have  been  converted  by  the 
terms  of  the  settlement. 

5.  Rights  of  Wife  of  Vendor  and  Vendee.— The  wife  of  the 
vendor  is  entitled  to  dower  in  land  contracted  by  him  to  be  sold, 
but  not  actually  conveyed  before  his  death :  Slaughter  t?.  Cul- 
pepper, 44  Ga.  319 ;  (which  seetns  to  overrule  Aaron  v,  Bayne, 
28  Ga.  107;)  Riddlesberger  v.  Mentzer,  7  Watts, < Pa.)  141; 
Drenkle's  Estate,  3  Pa.  377 ;  and  a  fortiori  if  the  contract  is  re- 
scinded: Lunsford  v.  Jarrett,  11  Lea,  (Tenn.)  192;  but  the 
widow  of  one  who  is  in  possession  of  land  under  an  executory 
contract  to  buy  it  is  not  entitled  to  dower  therein,  if  the  hus- 
band has  not  complied  with  the  terms  of  the  contract  in  his 
lifetime :  Bowen  v.  Collins,  15  Ga.  100 ;  Lobdell  v.  Hayes,  4 
Allen,  (Mass.)  187;  contra,  Rowton  v.  Rowton,  1  Hen.  &  M. 
(Va.)  92 ;  especially  as  against  the  vendor  suing  for  the  pur- 
chase money :  Bimie  v.  Main,  29  Ark.  591  ;  Hugunin  v.  Coch- 
rane, 51  111.  302;  Tisdale  v.  Risk,  7  Bush,  (Ky.)  139;  Warner 
V,  Van  Alstyne,  3  Paige  Ch.  (N.  Y.)  513 ;  Wheatley  v,  Calhoun, 
12  Leigh,  ( Va.)  264 ;  Martin  v.  Smith,  25  W.  Va.  579. 

e.  Conversion  of  Personalty  into  Bealty .— When  by  the  terms 
of  a  contract,  marriage  settlement,  or  deed  of  trust,  money  is 
directed  to  be  laid  out  in  land,  it  will  be  thereby  converted 
into  realty,  will  go  to  the  heir,  instead  of  the  personal  repre- 
sentatives, or  to  the  devisee  of  the  testator's  real  estate,  though 
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not  yet  so  invested :  Lingen  v.  Sowray,  1  P.  Wms.  172 ; 
Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  211 ;  Green  v.  Smith, 

I  Atk.  572 ;  Forbes  v.  Adams,  9  Sim.  462 ;  Walrond  v.  Rosslyn, 

II  Ch.  D.  640;  In  re  Duke  of  Cleveland's  Estates,  [1893]  3Ch. 
244 ;  and  if  the  contract  is  rescinded,  the  heirs  are  nevertheless 
entitled  to  receive  the  money  so  directed  to  be  laid  out :  Hudson 
V,  Cook,  13  L.  R.  Eq.  417.  In  such  cases,  however,  the  money 
may  be  reconverted  into  money  by  an  election  to  receive  it  as 
such ;  and  therefore,  when  money  which  by  a  marriage  settle- 
ment was  agreed  to  be  laid  out  on  lands  was  invested  in  the 
funds,  with  the  consent  of  both  husband  and  wife,  it  was  held 
to  be  personalty  on  her  death :  Davies  v.  Goodhew,  6  Sim.  585. 
A  contract  for  the  purchase  of  land  consequently  descends  to  the 
heirs  of  the  vendee,  as  real  estate,  in  equity,  though  not  at  law : 
Oldham  v.  Hughes,  2  Atk.  452  ;  Stephenson  v,  Yandle,  3  Hay w. 
(Tenn.)  109 ;  and  they  may  call  on  the  executors  or  adminis- 
trators to  discharge  the  contract  out  of  the  personal  estate  of  the 
vendee,  in  order  to  enable  the  heirs  to  demand  a  conveyance 
from  the  vendor  :  Garnett  v,  Acton,  28  Beav.  333 ;  Champion 
V.  Brown,  6  Johns.  Ch.  (N.  Y.)  398;  and  they  can  in  like 
manner  call  upon  the  personal  representatives  to  discharge  a 
contract  made  by  their  ancestor  to  erect  a  house  on  their  land  : 
Cooper  V.  Jarraan,  3  L.  R.  Eq.  98.  The  same  rules  as  to  abso- 
lute and  discretionary  directions  obtain  in  this  case  as  in  the  case 
of  the  conversion  of  realty  into  personalty ;  and  when  a  mar- 
riage settlement  provided  that  money  should  be  laid  out  in 
land  with  all  convenient  speed,  upon  request,  it  was  held  land, 
though  it  was  not  so  laid  out,  and  though  no  request  had  been 
made,  because  all  the  limitations  in  the  settlement  were  adapted 
to  real  uses,  showing  that  an  absolute  conversion  was  in- 
tended :  Thornton  v.  Hawley,  10  Ves.  129. 

7.  Beconversion.— A  reconversion  may  be  effected  either  by 
an  election  on  the  part  of  those  entitled  to  receive  the  fund  in 
its  original  state,  as  when  they  join  in  a  mortgage  or  convey- 
ance to  a  third  person  of  the  land  contracted  to  be  sold,  instead 
of  enforcing  specific  performance  of  the  contract:  Forbes  v. 
Adams,  9  Sim.  462  ;  or  by  a  rescission  of  the  contract :  Leiper 
V,  Irvine,  26  Pa.  54 ;  and  a  double  conversion  may  be  prevented 
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by  electing  to  take  the  original  fund :  Forbes  v.  Adams,  9  Sim. 
462. 

8.  Prooeeds  of  Land  Taken  Under  the  Bight  of  Eminent 
Domain  is  Still  Bealty.— When  land  is  taken  under  the  right  of 

eminent  domain,  the  proceeds  take  the  place  of  the  land,  and 
are  regarded  as  realty  for  the  purposes  of  distribution  among 
the  first  takers :  In  re  Taylor's  Settlement,  9  Hare,  596 ;  In  re 
Stewart's  Estate,  1  Sm.  &  Giff.  32  ;  Homer's  Estate,  5  De  G.  & 
Sm.  483 ;  In  re  Bagot's  Settlement,  31  L.  J.  Ch.  772 ;  Gibson  v. 
Cooke,  1  Mete.  (Mass.)  76;  Simonds  v.  Simonds,  112  Mass. 
167;  Ballon  v.  Ballon,  78  N.  Y.  325;  Utter  v.  Richmond,  112 
N.  Y,  610 ;  In  re  Application  of  City  of  Rochester,  136  N.  Y. 
83.  Jt  will  go  to  the  heir  of  an  ancestor  who  died  before  or 
pending  the  taking :  Shard  v.  Shard,  14  Ves.  348 ;  Midland 
Counties  Ry.  Co.  v,  Oswin,  1  Coll.  74 ;  Ex  parte  Walker,  1  Drew. 
608 ;  /p.  re  Skeggs,  2  De  G.,  J.  &  S.  533 ;  Ex  parte  Hardy,  30  Beav. 
206 ;  Dixie  v.  Wright,  32  Beav.  662 ;  KeUand  v,  Fulford,  6  Ch. 
D.  491 ;  and  to  the  mortgagee,  as  an  equivalent  for  the  land : 
Piatt  V,  Bright,  31  N.  J.  Eq.  81.  But  if  the  owner  of  the  land 
makes  a  contract  to  sell  the  land,  though  he  does  it  under  the 
compulsion  of  the  power  of  eminent  domain,  the  contract  will 
work  a  conversion,  just  as  in  the  case  of  any  other  contract,  and 
the  proceeds  will  go  as  personalty :  Ex  parte  Hawkins,  13  Sim. 
569 ;  Richards  v,  Atty.  Gen.,  13  Jur.  197 ;  In  re  Manchester  & 
Southport  Ry.  Co.,  19  Beav.  365.  The  contract  must  be  an 
absolute  one,  however,  and  be  settled  before  the  d^ath  of  the 
owner.  A  mere  ofifer  to  treat,  or  agreement  to  sell,  not  fixing  the 
price,  will  not  convert  the  land :  Haynes  v,  Haynes,  1  Dr.  &  Sm. 
426 ;  In  re  Arnold,  32  Beav.  591 ;  Righton  v.  Righton,  36  L.  J.  Ch. 
61 ;  see  Watts  v.  Watts,  17  L.  R.  Eq.  217. 

9.  FroceedBOf  Land  Taken  Under  Eminent  Domain  Become 
Personalty  in  the  Hands  of  the  First  Taker.— In  the  hands 
of  the  first  taker,  if  mi  juris,  the  proceeds  of  land  taken  under 
eminent  domain  become  personalty ;  but  if  not  sui  juris,  they 
remain  realty  until  he  has  elected  to  take  them  as  personalty, 
when  sui  juris.  A  mere  acceptance,  however,  or  simple  reten- 
tion and  use  of  the  proceeds,  will  be  equivalent  to  such  an 
election :    Wetherill  v.  Hough,  52  N.  J.  Eq.  683 ;  and  it  was 


WILLIAMS  V.   HADDOCK.  117 

held,  in  Emerson  v.  Cutler,  14  Pick.  (Mass.)  108,  that  the  pro- 
ceeds of  land  taken  under  eminent  domain  would  go  as  person- 
alty to  the  husband  of  a  wife  entitled  thereto,  who  died  during 
minority.  So,  when  all  the  tenants  in  common,  of  full  age, 
joined  in  conveying  the  real  estate  held  in  common  to  a  corpora- 
tion which  proposed  to  take  it,  and  paid  the  share  of  an  infant 
to  his  guardian,  the  fund  was  held  personalty,  as  between  the 
adult  relatives  and  the  personal  representatives  of  the  infant, 
on  the  death  of  the  latter:  Wetherill  v.  Hough,  62  N.  J. 
Eq.  683.  In  any  case,  the  proceeds  are  realty  until  they 
actually  reach  the  first  taker.  Thus,  in  In  re  Harrop's  Estate, 
3  Drew.  726,  the  petitioner  was  entitled  to  a  share  of  moneys 
paid  into  court  for  land  taken  und«r  the  right  of  eminent 
domain.  Before  he  received  his  share  he  was  sentenced  to 
transportation  for  felony,  and  it  was  carried  by  order  of  court  to 
an  account,  entitled,  "  The  share  of  A.,  a  convicted  felon." 
After  the  expiration  of  his  term,  he  applied  for  the  money  com- 
ing to  him.  The  Crown  claimed  it  as  forfeited  by  the  felony, 
but  it  was  held  that  it  was  to  be  considered  as  real  estate,  and 
therefore  not  forfeited,  and  that  the  petitioner  was  entitled  to  it. 

10.  Proceeds  of  Land  Sold  at  Judicial  Sale  are  Bealty.— When 
land  is  sold  under  an  order  of  court  in  judicial  proceedings,  its 
proceeds  go  to  the  first  taker  as  realty,  as  in  the  case  of  land 
taken  under  eminent  domain  (which  is  practically  a  judicial 
proceeding.)  It  is  not  converted  by  the  sale;  its  character  is 
merely  altered  :  Goodier  v.  Edmunds,  [1893]  3  Ch.  455 ;  Fore- 
man V.  Foreman,  7  Barb.  (N.  Y.)  215 ;  Hay's  Appeal,  52  Pa.  449. 
If  the  heir  dies  before  the  sale  is  consummated,  it  goes  to  his 
heir  as  realty  :  Overdeer  v,  Updegraff,  69  Pa.  110 ;  and  passes  as 
such  to  the  heir  of  a  child  who  died  before  the  father  whose 
estate  is  sold  :  Shivers  v,  Latimer,  20  Ga.  737 ;  but  for  this  pur- 
pose the  sale  is  regarded  as  complete  when  it  is  confirmed  by 
the  court,  and  its  terms  complied  with  by  the  purchaser  :  Jones 
t.  Walkup,  5  Sneed,  (Tenn.)  135. 

U.  FroceedB  of  Judicial  Sale  become  Realty  in  the  Hands 
of  the  First  Taker,  if  Sui  Juris ;  if  not,  only  on  Election  when 
Sui  Juris.— In  the  hands  of  the  first  taker,  however,  if  mijicrisy 
the  proceeds  become  finally  stamped  with  their  new  character, 
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and  go  as  such  to  his  representatives  or  next  of  kin :  Pence  v. 
Pence,  11  Ohio  St.  290;  but  if  not  mi  juris,  they  then  remain 
realty  until  he  becomes  so,  and  if  he  dies  before  that  time,  go  as 
realty  to  his  heirs.  This  is  the  rule  with  regard  to  infants: 
Snowhill  V.  Snowhill,  2  N.  J.  Eq.  30,  reversing  3  N.  J.  Eq.  20; 
Wetherill  v.  Hough,  52  N.  J.  Eq.  683 ;  earUray  Large's  Appeal, 
54  Pa.  383 ;  and  lunatics :  In  re  Wharton,  5  De  G.,  M.  &  G.  33 ; 
In  re  Smith,  10  L.  R.  Ch.  79 ;  (see  Smith  v,  Bayright,  34  N.  J. 
Eq.  424 ;)  and  was  formerly  the  rule  with  regard  to  married 
women ;  but  since  the  passage  of  the  married  women's  property 
acts  they  are  to  be  regarded  as  sui  juris  for  this  purpose :  Graham 
V.  Dickinson,  3  Barb.  Ch.  (N.  Y.)  169 ;  but  the  moment  that  the 
infant  becomes  of  age,  or  the  lunatic  recovers,  if  he  does  not  at 
once  assert  an  election  to  hold  the  proceeds  as  realty,  they  be- 
come personalty :  Forman  v.  Marsh,  11  N.  Y.  644 ;  Jones's  Estate^ 
3  D.  R  (Pa.)  318 ;  and  in  Pennsylvania,  the  conversion  is  held 
to  take  place  at  all  events,  so  that  if  the  infant  dies  during 
minority,  the  lunatic  during  his  lunacy,  or  the  married  woman 
during  coverture,  the  proceeds  will  still  pass  as  personalty  to 
the  personal  representatives :  Hay's  Appeal,  52  Pa.  449 ;  Nissley 
17.  Heisey,  78  Pa.  418 ;  Wentz's  Appeal,  126  Pa.  541 ;  Scott's 
Estate,  137  Pa.  454 ;  and  will  go  to  the  next  of  kin  of  the  half 
blood  in  preference  to  more  distant  heirs  of  the  whole  blood : 
McCune's  Appeal,  65  Pa.  450. 

12.  Conversion  by  Sales  Under  Statutory  Authority.— ^^Tien 
the  sale  is  in  pursuance  of  a  statute,  the  conversion  depends 
entirely  on  the  wording  of  the  statute.  If  that  contemplates  a 
distribution  of  the  proceeds  as  personalty,  they  will  go  as  such, 
but  if  it  declares  or  implies  that  they  are  to  take  the  place  of 
the  land,  and  be  treated  as  such,  there  will  be  no  conversion. 
In  any  case,  however,  unless  the  direction  to  the  contrary  is  very 
explicit,  they  will  become  personalty  in  the  hands  of  the  first 
taker :  Foster  v,  Foster,  1  Ch.  D.  588  ;  Mildmay  v.  Quicke,  6 
Ch.  D.553;  Standering  v.  Hall,  11  Ch.  D.  652;  In  re  Barker, 
17  Ch.  D.  241 ;  Davison  v,  De  Freest,  3  Sandf.  Ch.  (N.  Y.)  456; 
Foreman  v.  Foreman,  7  Barb.  (N.  Y.)  215 ;  Scull  v.  Jemigan,  2 
Dev.  &  Bat.  Eq.  (N.  C.)  144;  Gillespie  v.  Foy,  5  Ired.  Eq.  (N. 
C.)  280 ;  Wagner's  Appeal,  89  Pa.  303. 


WILLIAMS   V.    HADDOCK.  119 

18.  Frooeeds  of  I»and  Sold  in  Partition  Bealty  until  they 
Beach  the  First  Taker.— When  land  is  sold  by  order  of  court, 
in  partition  proceedings,  the  proceeds  pass  to  the  first  taker  as 
realty,  if  he  is  aui  juris,  and  then  become  at  once  personalty  in 
his  hands :  Fowler  v.  Scott,  25  L.  T.  N.  S.  23 ;  Steed  v.  Preece, 
18  L.  R.  Eq.  192 ;  Arnold  v.  Dixon,  19  L.  R.  Eq.  113 ;  Wallace  v. 
Greenwood,  16  Ch.  D.  362 ;  Mordaunt  v.  Ben  well,  19  Ch.  D.  302 ; 
Jacobus  V.  Jacobus,  36  N.  J.  Eq.  248  ;  Vensel's  Appeal,  77  Pa. 
71 ;  but  if  the  first  taker  is  incapacitated  to  elect  whether  he 
will  take  his  share  of  the  proceeds  as  realty  or  personalty,  as  a 
lunatic :  In  re  Barker,  17  Ch.  D.  241 ;  or  an  infant :  Horton  v. 
McCoy,  47  N.  Y.  21 ;  Dudley  v.  Winfield,  Busb.  Eq.  (N.  C.)  91 ; 
Scull  V.  Jemigan,  2  Dev.  &  Bat  Eq.  (N.  C.)  144;  Bateman  v, 
Jjatham,  3  Jones  Eq.  (N.  C.)  35 ;  Jones  v.  Edwards,  8  Jones  L. 
(N.  C.)  336 ;  Allison  v,  Robinson,  78  N.  C.  222 ;  contra,  In  re 
Simmons,  55  Ark.  485 ;  Hay's  Appeal,  52  Pa.  449 ;  or  a  married 
woman,  where  the  married  women's  acts  are  not  in  force :  In 
re  Shaw,  49  L.  J.  Ch.  213  ;  Hall  v.  Short,  81  N.  C.  273  ;  Turner 
p.  Dawson,  80  Va.  841 ;  they  will  go  to  his  heir  as  real  estate, 
unless  he  elects  to  hold  them  as  personalty,  or  remains  passive 
in  regard  thereto,  when  the  disability  is  removed.  An  election 
will  be  manifested,  in  the  case  of  a  married  woman,  by  giving 
her  consent  to  the  partition  sale  :  Fowler  v.  Scott,  25  L.  T.  N.  S. 
23 ;  Wallace  v.  Greenwood,  16  Ch.  D.  362 ;  and  in  the  case  of 
an  infant,  by  simply  accepting  the  proceeds  of  the  sale,  and  re- 
maining passive  after  reaching  his  majority. 

14.  Time  When  Conversion  Under  Partition  Takes  Effbot. 
— The  conversion  does  not  take  place,  however,  until  the  sale  is 
confirmed  by  the  court,  and  the  terms  thereof  are  complied  with 
by  the  purchaser,  and  therefore  will  not  take  place,  as  a  rule, 
until  the  purchase  money  is  paid,  if  the  sale  is  ordered  for  cash, 
or  secured,  if  ordered  to  be  on  credit :  State  v.  Krebs,  6  Har.  & 
J.  (Md.)  31 ;  Biggertr.  Biggert,  7  Watts,  (Pa.)  563.  Accordingly, 
if  one  of  the  heirs  is  a  married  woman,  and  she  dies  before  the 
terms  of  sale  are  complied  with,  her  share  will  go  to  her  heirs : 
Leadenham  v.  Nicholson,  1  Har.  &  G.  (Md.)  267 ;  Biggert 's 
Estate,  20  Pa.  17  ;  Ex  parU  Mobley,  2  Rich.  Eq.  (S.  Car.)  56 ; 
Ez  parte  Moore,  3  Head,  (Tenn.)  171 ;  but  if  she  dies  after 
the  terms  are  complied  with,  though  before  the  proceeds  are 
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distributed,  they  will  go  to  her  personal  representatives  :  Ham- 
mond V,  Stier,  2. Gill  &  J.  (Md.)  81 ;  Jones  v,  Plummer,  20  Md. 
416;  Nissley  v.  Heisey,  78  Pa.  418;  Scott's  Estate,  137  Pa. 
464.  In  Wentz's  Appeal,  126  Pa.  541,  the  owner  of  land  died 
intestate,  leaving  a  widow  and  children.  The  land  was  sold  in 
partition  proceedings,  and  one-third  of  the  proceeds  charged  for 
the  protection  of  the  wife's  dower.  A  daughter  married,  gave 
birth  to  a  son,  and  died ;  the  son  died  unmarried,  and  without 
issue,  and  then  the  son's  father  died,  during  the  lifetime  of  the 
intestate's  widow.  In  a  contest  over  the  distribution  of  the 
dower  fund  after  her  death,  it  was  decided,  that  the  daughter's 
share  of  the  proceeds  of  her  father's  real  estate  vested  in  her  as 
such  when  the  land  was  sold,  in  possession  as  to  part  and  in 
remainder  as  to  the  rest  after  widow's  life  interest,  but  became 
personalty  in  her  hands ;  and  es  such  passed  to  her  son, 
through  him  to  the  son's  father,  her  husband,  and  to  the  per- 
sonal representative  of  the  latter. 

16.  Surplus  of  Lands  Sold  for  Specific  Purpose  Realty.— If 

land  is  sold,  at  a  judicial  sale  or  otherwise,  for  a  specific  pur- 
pose, such  as  the  maintenance  of  a  child  or  a  lunatic,  the  con- 
version will  take  place  only  so  far  as  is  necessary  to  effect  that 
purpose ;  and  after  it  is  satisfied,  the  surplus  will  go  as  land  to 
the  first  taker,  but  will  become  personalty  in  his  hands,  if  stii 
juriSf  or  remain  realty  if  he  is  under  disability,  as  in  the  cases 
discussed  above:  Gridert;.  McClay,  11  S.  &  R.  224;  Pennell's 
Appeal,  20  Pa.  515 ;  Fleming's  Appeal,  65  Pa.  444 ;  Squire's 
Estate,  8  W.  N.  C.  220,  affirmed  10  W.  N.  C.  118.  Thus,  the 
surplus  remaining  from  a  sale  to  pay  a  decedent's  debts  is  real 
estate :  Jermy  v,  Preston,  13  Sim.  356 ;  Cooke  v,  Dealey,  22  Beav. 
196 ;  Walker  r.  Bradbury,  15  Me.  207 ;  Betts  t?.  Wirt,  3  Md.  Ch. 
113 ;  Oberle  v.  Lerch,  18  N.  J.  Eq.  346, 575 ;  Fidler  t;.  Higgins,  21 
N.  J.  Eq.  138;  Hoey  t;.  Kinney,  10  Abb.  Pr.  (N.  Y.)  400; 
March  v,  Berrier,  6  Ired.  Eq.  (N.  C.)  524 ;  Griswold  r.  Frink,  22 
Ohio  St.  79 ;  Read  v.  Bostick,  6  Humph.  (Tenn.)  321 ;  and  the 
same  is  true  of  the  surplus  arising  from  a  sale  under  a  mort- 
gage or  deed  of  trust :  Bourne  v.  Bourne,  2  Hare,  35 ;  Wright 
V.  Rose,  2  Sim.  &  Stu.  323 ;  Leeming's  Case,  3  De  G.,  F.  &  J. 
43 ;  Weld  v.  Tew,  Beatt.  266  ;  Scott  v,  Scott,  9  L.  R.  Ir.  367 ; 
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Shaw  r.  Hoadley,  8  Blackf.  (Ind.)  165;  Moses  v.  Murgatroyd, 
1  Johns.  Ch.  (N.  Y.)  119;  Cox  v.  McBumey,  2  Saudf.  (N.  Y.) 
661 ;  Sweezy  v,  Thayer,  1  Duer,  (N.  Y.)  286 ;  Dunning  v.  Ocean 
Natl.  Bk.,  6  Lans.  (N.  Y.)  276 ;  Jones  v.  Lackland,  2  Gratt.  (Va.) 
81 ;  unless  the  mstrument  is  so  worded  as  to  make  the  surplus 
personalty ;  e.  g.y  by  making  it  payable  to  the  mortgagor,  "  his 
heirs,  executors,  administrators  and  assigns :"  Freeman  v,  Ellis, 
1  H.  &  M.  758 ;  In  re  Underwood,  3  Kay  &  J.  745 ;  Jones  v. 
Da  vies,  8  Ch.  D.  205 ;  Varnum  v.  Meserve,  8  Allen,  (Mass.)  160. 
After  a  deed  has  been  given  to  the  purchaser  at  a  sherifF^s  sale 
under  a  mortgage,  the  redemption  money  will  be  real  estate, 
and  go  to  his  heir ;  but  if  it  is  paid  before  the  deed  is  deliv- 
ered, it  will  be  personalty,  and  go  to  his  personal  representative : 
Campbell  v,  Campbell,  3  Head,  (Tenn.)  325.  But  the  surplus 
arising  from  the  sale  of  land  under  the  Direct  Tax  acts  of  Con- 
gress of  1861  and  1862  is  a  chose  in  action,  and  therefore  per- 
sonalty, though  derived  from  an  enforced  sale  of  realty :  Chaplin 
V,  U.  S.,  19  Ct.  CI.  424;  Chisholm  v,  U.  S.,  l3  Ct.  CI.  435; 
Graham  v.  U.  S.,  21  Ct.  CI.  47 ;  Cromwell  v,  U.  S.,  23  Ct.  CI.  303. 

16.  Frooeedfl  of  Oround-Rent.— When  a  ground-rent  is  sold 
under  decree  of  court,  by  virtue  of  a  covenant  of  extinguish- 
ment contained  in  the  deed,  it  is  thereby  converted,  and 
the  proceeds  are  personalty:  Shepherd's  Estate,  8  Pa.  C.  C 
520 ;  though  the  owner  be  a  lunatic :  Hirst's  Estate,  147  Pa. 
319  ;  but  if  such  a  ground-rent  is  paid  off  by  the  terre-tenant, 
during  the  life  estate  of  a  devisee,  the  proceeds  remain  as  realty. 
The  act  of  a  mere  stranger  cannot  affect  their  devolution  :  In 
re  IngersolPs  Estate,  167  Pa.  536 ;  mpra. 
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Corporations— Elections— Jurisdiction  of  Eqiiity. 

KEAN  ET  AL.  V.  UNION  WATER  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey.   March  4, 1895.) 

(52  N.  J.  Eq.  813 ;  31  Atl.  Rep.  282.  Reversing  52  N.  J. 

Eq.  Ill ;  27  Atl.  Rep.  1015.) 

A  court  of  equity  has  no  jurisdiction,  in  a  direct  proceeding  for  that 
purpose,  to  determine  whether  the  election  of  the  directors  of  a  private 
corporation  has  been  legally  held,  and  whether  certain  persons,  claiming 
to  be  and  acting  as  such,  are  such.  The  case  of  Owen  t^.  Whi taker,  20 
N.  J.  Eq.  122,  approved  and  followed. 

Appeal  from  Court  of  Chancery ;  Pitney,  Chancellor. 

Bill  by  the  Union  Water  Company  against  John  Kean,  Jr., 
and  others.  From  a  decree  for  complainant  (52  N.  J.  Eq. 
Ill ;  27  Atl.  1015),  defendants  appeal.     Reversed. 

The  other  facts  fully  appear  in  the  following  statement 
by  Pitney,  V.  C.  : 

The  bill  is  filed  by  an  incorporated  company  against 
certain  individuals  who  claim  to  act  as  its  board  of  direct- 
ors, and  the  prayer  is  that  the  defendants  may  be  enjoined 
from  receiving  any  subscription  for  any  share  or  shares  of 
the  capital  stock  of  the  complainant;  from  issuing  any 
receipt  or  certificate  for  any  such  share  of  stock  ;  from  call- 
ing in  or  receiving  any  moneys  or  instalment  on  account 
of  any  share  of  such  stock ;  from  erecting  or  constructing 
any  building  or  work,  and  from  laying  any  water  main  for 
the  supply  of  water  authorized  under  the  act  incorporating 
the  complainant ;  from  making  any  contract  in  the  name  of 
the  complainant  for  the  supply  or  use  of  water  in  the  county 
of  Union,  in  said  state ;  from  making  any  contract  in  the 
name  of  the  complainant  for  erecting  any  of  said  work ; 
from  employing  any  workmen  or  laborers  in  the  name  of 
the  complainant,  and  from  doing  or  causing  to  be  done  any 
act  or  thing  in  the  name  of  the  complainant  corporation,  or 
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otherwise,  whereby  complainant,  or  the  franchise  or  prop- 
erty thereof,  or  any  stockholder  of  the  corporation,  may  be 
charged  with  any  debt,  contract  or  liability. 

The  bill  in  support  of  this. prayer  sets  out  the  incorpora- 
tion of  the  complainant  by  a  special  act  of  the  legislature 
approved  March  17, 1870,  (P.  L.  p.  788,)  by  which,  in  its 
first  section,  eleven  gentlemen  therein  named,  '^  and  all  other 
persons  who  may  hereafter  be  associated  with  them  in  the 
manner  hereinafter  provided,  and  their  successors,  shall  be, 
and  are  hereby  constituted  and  declared  to  be  a  body  politic 
and  corporate,  by  the  name  and  style  of  the  *  Union  Water 
Company,'  and  by  that  name  shall  have  continual  succes- 
sion, sue  and  be  sued,  plead  and  be  impleaded,  answer  and 
be  answered  unto,  defend  and  be  defended  in  all  manner  of 
actions  whatever,  have  a  common  seal  and  make,  change 
and  alter  the  same  at  pleasure,  and  purchase,  hold  and 
enjoy  such  real  and  personal  estate  as  may  be  necessary  or 
useful  for  the  object  of  this  incorporation  or  may  be  taken 
in  payment  of  debts."  The  same  section  provides  that  the 
capital  stock  shall  be  $50,000,  divided  into  2,000  shares  of 
$25  each,  and  that  there  shall  be  seven  directors,  stock- 
holders of  the  corporation,  who  shall  be  chosen  annually  on 
a  day  named,  after  notice  published  in  a  newspaper.  The 
act  provides,  in  its  second  section,  that  the  eleven  persons 
named  in  the  first  section  as  incorporators  shall  be  commis- 
sioners to  procure  subscriptions  for  the  stock  of  the  corpo- 
ration, and  that  they,  or  a  majority  of  them,  "  may  open 
books  for  thiat  purpose  at  Cranford,"  upon  giving  ten  days' 
previous  notice  in  a  newspaper  published  in  Union  county, 
"and  five  dollars  on  each  share  of  stock  subscribed  for  shall 
be  paid  at  the  time  of  subscribing  therefor,  and  the  balance 
to  be  paid  by  instalments  from  time  to  time,"  and  whenever 
500  shares  shall  be  subscribed  for  the  said  commissioners 
shall  call  a  meeting  of  the  stockholders  within  sixty  days 
thereafter  by  giving  fifteen  days'  notice  of  the  time  and 
place  in  the  county  of  Union  of  such  meeting,  in  a  news- 
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paper  published  in  said  county,  for  the  purpose  of  electing 
directors,  and  transacting  other  necessary  and  p}*oper  busi- 
ness ;  and  when  directors  are  elected  the  said  commissioners 
shall  pay  over  to  them  the  money  they  shall  have  received, 
first  deducting  therefrom  all  expenses  incurred  by  them ; 
''  and  all  the  powers  of  the  said  commissioners  shall  cease 
and  be  determined  on  the  election  of  a  board  of  directors, 
and  the  said  directors,  or  a  majority  of  them,  shall  have  power 
from  time  to  time  to  open  the  books  for  the  further  sub- 
scription of  stock  until  the  whole  number  of  shares  of  stock 
is  subscribed,"  etc.  The  act,  in  its  subsequent  sections, 
gives  power  to  supply  the  town  of  Cranford,  "  and  other 
places  in  Union  county,'*  with  water,  and  to  contract  with 
persons,  companies,  associations,  and  corporations  for  the 
supply,  use,  and  preservation  of  water,  and  to  erect,  con- 
struct, and  maintain  works  and  structures  necessary  or 
convenient  to  the  purpose  of  this  act,  and  to  lay  down  pipes 
and  other  conduits,  and  to  erect  and  construct  hydrants 
and  fire  plugs  in  the  streets,  alleys,  lanes,  and  other  places, 
and  to  do  all  things  necessary  for  supplying  water  as  afore- 
said. No  power  of  condemnation  is  given,  but  the  com- 
pany is  authorized  to  take  water  from  the  Rahway  River, 
near  Cranford.  The  bill  proceeds  to  state  that,  pursuant  to 
that  charter,  the  commissioners  gave  due  notice  of  opening 
books  for  subscriptions  of  stock,  on  a  day  named,  at  Cranford 
Hall,  in  the  village  of  Cranford,  and  that  thereupon,  at  the 
time  and  place  named,  the  same  eleven  persons  who  were 
incorporated  by  the  act  subscribed  for  100  shares  of  $25 
each,  and  paid  the  sum  of  $5  upon  each  share  at  the  time 
of  subscribing  therefor,  and  no  other  persons  subscribed, 
and  that  afterward  a  meeting  of  the  stockholders  to  elect 
directors  was  duly  called,  and  that  seven  directors  were 
thereupon  elected,  who  in  turn  proceeded  to  elect  Alden  B. 
Bigelow  as  president  of  the  corporation,  F.  A.  Fisher  as 
secretary,  and  S.  Cahill,  Sr.,  as  treasurer ;  that  those  officers 
accepted  their  election,  and  acted  as  such  officers,  that  sub- 
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sequently,  in  the  year  1872,  another  election  of  directors 
was  duly  called  by  advertisement,  and  held,  and  a  set  of 
seven  directors  elected,  by  which  the  same  officers  were 
elected  president,  secretary,  and  treasurer,  respectively,  and 
that  they  accepted  their  several  offices,  and  held  them  up  to 
the  year  1891,  in  August,  when  David  Mulford,  one  of  the 
directors,  having  died,  James  H.  Partridge,  one  of  the  cor- 
porators, was  elected  in  his  place ;  Mr.  Fisher,  one  of  the 
directors,  having  resigned,  Mr.  Wilbur,  then  being  a  stock- 
holder, was  elected  in  his  place ;  Mr.  Purv.es  having  also 
resigned,  Mr.  Hegeman,  a  stockholder,  was  elected  in  his 
place  ;  and  that  Mr.  Foster,  another  of  said  directors,  having 
resigned,  Mr.  Beadle,  a  stockholder,  was  elected  in  his  place. 
The  bill  proceeds  to  state  that  notwithstanding  this  action, 
in  the  month  of  June,  1891,  six  of  the  commissioners  named 
in  the  act,  viz.,  Messrs.  Hammj  Fisher,  Crane,  Cahill,  Sr., 
Cahill,  Jr.,  and  Purves,  signed  and  published  a  notice  for 
the  opening  of  books  of  subscription  for  the  stock  of  said 
company  at  Cranford  Hall  on  the  15th  of  July,  1891,  at  two 
o'clock  in  the  afternoon.  The  bill  further  states  that  Fisher, 
Crane,  and  Purves,  three  of  the  six  so  signing  said  call, 
before  the  15th  of  July,  and  before  any  book  of  subscrip- 
tion was  opened,  by  writing  under  their  respective  hands, 
withdrew  their  names,  respectively,  from  the  notice  for  that 
day,  and  withdrew  and  revoked  all  authority  to  act  under 
or  in  their  respective  names  in  the  premises,  and  notified 
the  person  who  was  active  in  procuring  their  signatures  to 
the  notice,  of  such  withdrawal,  and  that  on  the  15th  of 
July,  at  the  time  mentioned  in  the  notice,  at  Cranford  Hall, 
in  Cranford,  only  two  of  the  commissioners  who  had  signed 
the  lastrmentioned  call  were  present,  viz.,  Mr.  Hamm  and 
Mr.  Cahill,  Jr.,  and  that  the  other  four — Fisher,  Crane, 
Purves,  and  Cahill,  Sr. — were  not  present,  and  that  Mr. 
Bigelow  appeared  there  in  behalf  of  the  complainant,  and 
notified  the  persons  there  present,  including  Messrs.  Hamm 
and  Cahill,  that  three  of  the  commissioners  who  had  signed 
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the  notice,  viz.,  Messrs.  Fisher,  Crane,  and  Purves,  had  with- 
drawn their  names  from  the  same,  and  that  there  was  no 
authority  for  holding  the  meeting,  or  for  opening  books  of 
subscription ;  but  that,  nevertheless,  the  defendant  Bergen, 
who  was  active  in  procuring  the  signatures  to  the  notice, 
and  in  conducting  the  proceedings,  proceeded  to  open  books 
of  subscription,  and  that  the  defendants  pretended,  under 
subscriptions  there  had,  to  organize  a  company  in  the  name 
of  the  complainant,  and  to  act  as  such.  And  the  bill  fur- 
ther alleges  that  the  persons  acting  under  that  authority 
threaten  to  collect  money  upon  the  subscriptions  so  made, 
to  issue  stock  in  the  name  of  the  complainant,  to  make 
contracts,  construct  and  build  water-works,  and  lay  water 
mains,  water  pipes,  and  conduits  for  the  supply  of  water, 
in  the  name  of  the  complainant.  The  bill  charges  that 
the  company  was  finally  organized  in  1870  by  the  origi- 
nal incorporators,  and  that  it  exercised  its  franchise  of 
being  a  corporation  many  years ;  that  by  such  action  the 
original  corporators  were  fimctus  officii,  and  without  power 
to  call  another  meeting ;  and  that,  if  they  had  the  power, 
it  required  at  least  six  of  them  to  act  in  that  behalf,  and 
the  withdrawal  by  three,  in  writing,  of  the  authority  to 
use  their  names,  and  the  absence  of  all  the  commis- 
sioners, except  two,  at  the  time  and  place  fixed,  rendered  all 
proceedings  under  the  notice  of  1891  absolutely  void. 

The  answer  admits  the  act  of  incorporation,  and  the 
giving  of  the  notice  to  meet  on  the  19th  of  July,  1870,  but 
denies  that  anybody  appeared,  or  that  any  stock  was  sub- 
scribed for,  or  proposed  to  be  subscribed  for,  at  that  time 
and  place,  or  at  any  other  time,  and  asserts  that  no  one  paid 
any  money,  or  offered  to  pay  any,  to  any  of  the  commission- 
ers, on  account  of  any  stock  to  be  subscribed  for,  and  that 
"  thereupon  it  was  agreed  between  Bigelow,  Purves,  Cahill, 
Jr.,  Hamm,  Partridge,  and  others  of  the  commissioners  who 
were  present,  that  they  would  make  an  effort  to  acquire  the 
powers,  privileges,  and  franchises  proffered  by  the  said  act, 
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and  to  organize  the  said  company  by  each  agreeing  to  sub- 
scribe for  one  hundred  shares  of  stock  of  the  said  company, 
and  each  giving  to  Cahill,  who  was  the  treasurer  of  the  com- 
missioners, a  check  for  five  hundred  dollars,  upon  the  under- 
standing and  agreement  then  and  there  made  between  them 
that  none  of  said  checks  should  be  paid,  or  presented  for 
payment,  and  that  the  sums  of  money  therein  mentioned 
should  not  be  collected,  and  that  the  said  parties  agreeing 
to  subscribe  for  said  stock  should  not  be  called  upon  or 
required  to  pay  the  same,  or  any  of  them,  or  any  part 
thereof,  or  any  sum  of  money  whatever,  for  or  on  account  of 
the  stock  of  said  company,  until  their  further  consent  so  to 
do  should  be  given,  but  that  the  said  checks  should  be  held 
by  the  said  Caliill  until  it  could  be  ascertained  whether  or 
not  capital  could  be  obtained,  and  a  practical  plan  devised 
for  constructing  and  operating  water- works  in  pursuance  of 
said  charter ;  that  said  checks  should  be  returned  to  the 
persons  who  gave  them,  in  case  efforts  for  the  purpose  were 
not  successful ;  and  that  in  the  meantime  a  tentative 
organization  of  the  said  company  should  be  made."  The 
answer  then  proceeds  to  state  that  the  eleven  corporators  did 
each  give  to  Cahill  a  check  for  $500,  drawn  upon  banks, 
took  his  receipt  for  the  same,  but  that  none  of  them  signed 
any  agreement  to  take  stock  in  the  company,  or  bound 
themselves  in  any  way  to  do  so,  nor  was  any  written  agree- 
ment to  take  stock  in  said  company,  or  legal  subscriptions 
thereto  made  or  effected  ;  that  Cahill  held  the  checks  in 
pursuance  of  the  agreement,  and  did  not  collect,  or  attempt 
to  collect  the  same,  or  any  of  them,  nor  did  any  of  the  com- 
missioners nor  any  of  the  directors  collect  or  receive,  nor 
did  any  of  the  parties  giving  their  checks  pay  or  offer  to  pay 
to  Cahill,  or  to  any  of  the  commissioners,  any  of  the  moneys 
for  or  on  account  of  the  stock  of  the  company,  and  that  no 
payment  was  ever  made.  The  answer  further  alleges  that 
efforts  were  made  to  procure  capital  for  the  company,  which 
were  unsuccessful,  and  thereupon  the  enterprise  was  given 
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up  by  common  consent,  and  the  checks  were  returned  to  the 
persons  who  gave  them,  and  the  efforts  to  organize  the  com- 
pany wholly  and  altogether  abandoned,  and  that  no  further 
efforts  were  made  from  that  time  on  until  June,  1891,  and 
that  prior  to  June,  1891,  no  organization  of  the  company  was 
ever  effected,  or  directors  or  oflScers  elected,  and  that  no 
sums  of  money  were  ever  paid  to  any  of  the  commissioners, 
or  any  kind  of  property  purchased,  nor  was  any  business 
transacted  by  or  in  the  name  of  the  Union  Water  Company, 
nor  was  any  stock,  or  certificates  of  stock,  of  or  in  the  name 
of  the  company,  ever  issued  ;  that  no  place  of  business  was 
opened  or  kept,  no  mains  were  laid  or  water  supplied,  or 
work  of  any  kind  done  ;  that  there  was  no  visible  sign  of 
the  existence  of  such  a  corporation,  either  in  fact  or  in  law, 
in  the  state.  The  answer  then  sets  out  the  notice  calling 
for  subscriptions  of  stock,  signed  by  six  of  the  commission- 
ers, for  the  15th  of  July,  1891,  "  and  in  pursuance  thereof 
the  said  commissioners  opened  books  to  receive  subscrip- 
tions to  the  capital  stock  of  the  said  company,  and  kept  the 
said  books  open  for  that  purpose  for  two  hours,"  at  the  time 
and  place  mentioned  in  the  notice;  that  the  d6fendant« 
severally  subscribed  for  divers  shares  of  stock,  and  paid  |5 
on  each  share,  and  that  the  total  number  of  shares  sub- 
scribed was  507,  and  the  amount  of  money  paid,  $2,535 ; 
that  then,  by  agreement  of  all  the  subscribers,  they  met  and 
appointed  the  defendants  Hamm,  Cahill,  Sr.,  Cahill,  Jr., 
Kean,  Jr.,  Voorhees,  Maguire,  and  Bergen  directors  of  the 
company,  in  the  manner  directed  by  the  act;  that  the 
directors  met  and  elected  Mr.  Kean  president,  Mr.  Hamm 
treasurer,  and  Mr.  Voorhees  secretary.  The  answer  alleges 
corporate  acts  done  under  this  organization,  and  does  not 
deny  that  it  intends  to  do  what  the  bill  charges  in  that 
behalf     The  bill  was  filed  on  the  12th  of  October,  1891. 

JR.  V.  Lindahwry^  F.  Bergen^  and  F.  W.  Stevens,  for  appellants. 
A.  V.  Schenck,  for  respondent. 
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Beasley,  C.  J. — On  the  part  of  the  appellants,  who  were 
the  defendants  in  the  Court  of  Chancery,  it  is  insisted  on 
this  appeal  that  the  subject  of  the  suit  is  Aot  within  the 
cognizance  of  a  court  of  equity.  In  the  process  of  deciding 
the  case  a  jurisdictional  objection  of  this  nature  must,  of 
necessity,  have  precedence.  Looking  at  the  bill  before  us 
in  its  general  aspects,  it  presents  to  our  view  neither  more 
nor  less  than  a  controversy  between  two  rival  sets  of  direc- 
tors of  the  corporate  defendant,  each  claiming  to  be  its  legal 
representative,  having  as  such  the  right  to  exercise  the 
functions  appertaining  to  their  office.  This  is  the  sole 
ground  on  which  jurisdiction  over  the  case  in  hand  can  be 
claimed,  for  there  are  no  other  facts  stated  in  the  bill  which 
even  tend  to  strengthen,  in  this  particular,  the  complain- 
ants position.  Indeed,  such  additional  facts  as  are  there 
exhibited  must  be  deemed  rather  to  impair  than  to  add 
force  to  the  contention  that  this  contest  is  susceptible  of 
equitable  cognizance.  The  averments  are  to  this  elBfect: 
The  complainant  alleges  that  many  years  ago  the  commis- 
sioners named  in  its  charter  organized  it  in  due  form,  and 
that  subsequently  certain  persons  were  chosen  directors,  who 
still  continue  to  be  such  ;  that  a  number  of  years  after  such 
organization,  as  the  appellants  contend,  these  same  commis- 
sioners convened  and  received  subscriptions  for  stock,  and 
that  the  persons  so  subscribing  elected  the  appellants  to  be 
directors.  They  also  deny  the  legality  of  the  election  of  the 
directors  who  are  represented  in  this  suit  by  [the]  corporate 
body.  The  status  of  these  parties  is  this :  Each  contends 
that  the  election  of  directors  relied  upon  by  his  opponent  is 
invalid  for  the  want  of  a  legal  organization  of  the  corporate 
body  at  the  time  of  choosing,  respectively,  such  officers.  No 
one  who  examines  the  case  with  the  least  care  can  have  any 
doubt  upon  this  subject.  There  is  no  ground  or  hint  of  any 
adventitious  circumstance  laying  a  further  jurisdictional 
foundation.  If,  therefore,  the  Court  of  Chancery  had  right- 
ful cognizance  of  the  controversy  before  us,  it  was  because 
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that  court  has  the  power  to  arbitrate  between  rival  claim- 
ants to  corporate  office.  A  jurisdiction  resting  on  this  single 
basis  was  asserted  and  exercised  in  the  present  case  in  the 
inferior  court,  and  the  inquiry  now  arises,  can  that  course 
of  law  be  vindicated  ?  It  does  not  seem  possible  to  doubt 
that  this  conclusion  just  stated  stands  opposed  to  everything 
that  had  preceded  it  in  the  shape  of  judicial  decision  and 
judicial  declaration.  The  rule  as  decided  and  expressed 
was  that  a  court  of  equity  could  not  inquire  into  the  legality 
of  an  existing  corporation,  except  when  such  inquiry  arose 
collaterally  in  a  case  within  its  cognizance,  and  that  a  dis- 
pute touching  the  election  of  directors  did  not  per  se  consti- 
tute such  a  case.  This  doctrine  is  not  only  explicitly  stated, 
but  is  just  as  explicitly  enforced  by  decree  in  the  case  of 
Owen  V.  Whitaker,  20  N.  J.  Eq.  122.  The  nature  of  the 
controversy  in  that  instance  was  not  merely  similar  to,  but 
was  in  all  respects  identical  with  that  now  present  in  this 
appeal,  so  that,  if  the  present  decision  should  be  affirmed 
by  this  court,  as  an  inevitable  concomitant  the  reported  de- 
cision would  be  repudiated  as  a  precedent. 

The  facts  in  which  the  adjudication  now  referred  to  ap- 
plied have  been  carefull)'^  collected  and  stated  in  the  elabo- 
rate and  very  lucid  brief  of  the  counsel  of  the  appellants, 
and  may  be  thus  summarized,  viz. :  By  the  act  incorporat- 
ing the  Sussex  County  Railroad  Company  sixteen  persons 
were  nominated  as  incorporators  and  commissioners.  The 
capital  stock  of  the  company  was  fixed  at  $175,000.  The 
commissioners  gave  notice,  opened  books,  and  received  sub- 
scriptions to  an  amount  exceeding  $175,000,  and  thereupon 
apportioned  the  stock  among  all  the  subscribers.  A  contro- 
versy arose  as  to  the  right  to  make  such  apportionment. 
The  persons  who  subscribed  for  the  first  $175,000  of  stock 
claimed  that  they  were  entitled  to  the  full  amount  of  their 
respective  subscriptions,  and  that  all  the  subscriptions  made 
in  excess  of  such  amount  were  void.  The  two  classes  of 
stockholders  thereupon  elected  two  boards  of  directors,  and 
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a  bill  was  filed  by  one  class  of  stockholders  and  directors 
against  the  other  class  of  stockholders  and  directors  to 
ascertain  which  party  were  the  true  stockholders  and  direc- 
tors.   It  will  be  observed  from  this  statement  that  the  issue 
was  whether  a  court  of  equity  was  the  appropriate  tribunal 
to  adjudge  of  the  legaUty  of  these  two  several  elections,  and 
that  is  precisely  what  has  been  done  in  the  present  case. 
Nor  is  there  a  particle  of  doubt  with  respect  to  what  Chan- 
cellor Zabriskie,  who  decided  the  case,  considered  the  issue 
before  him,  nor  with  respect  to  the  rule  that  was  applied  in 
disposing  of  such  issue.     He  thus  certainly,  in  very  plain 
terms,  states  the  problem  he  is  called  upon  to  solve.     He 
says:  "  The  first  question  in  the  cause  is  whether  the  court 
has  jurisdiction  to  determine  whether  an  election  of  the 
directors  of  a  private  corporation  has  been  legally  held,  and 
whether  certain  persons  claiming  to  be  and  acting  as  direc- 
tors are  such  ;"  and  in  deciding  this  question  he  declares 
empliatically :  "  This  court  has  no  jurisdiction  to  determine 
the  validity  of  this  election,  or  the  right  of  the  directors 
elected  to  hold  and  exercise  the  office  of  directors;  and 
therefore  can  grant  no  relief  that  is  merely  incident  to  that 
power,  such  as  to  restrain  the  directors  from  acting  as  such." 
It  has  not  been  observed  how  it  can  be  reasonably  deemed 
that  this  decision  is  as  applicable  to  the  facts  now  before  tins 
court  as  it  was  to  the  facts  which  led  to  it.     As  we  think,  the 
two  cases  are  not  to  be  differentiated  by  the  existence  of 
immaterial  distinctions  with   respect  to  mere  forms  of  pro- 
cedure.   The  circumstances  that  in  the  reported  case,  unlike 
the  present  proceeding,  the  coiporation  was  not  the  com- 
plainant, and  some  of  the  prayers  of  the  bill  are  variant 
from  these  in  the  bill  before  us,  are  obviously  insignificant 
disagreements,  for  they  neither  did  nor  could  affect  the 
judgment.     In  the  reported  case  the  Chancellor  declared 
that  he  had  no  jurisdiction  to  determine  whether  an  election 
of  a  private  corporation  has  been  legally  held,  and  that  he 
had  no  power  to  restrain  the  defendants  from  acting  as  such ; 
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and  in  the  present  case  his  honor,  the  Vice-Chancellor,  has 
adjudged  that  he  has  the  capacity  to  entertain  such  a  con- 
troversy, and,  accordingly,  has  restrained  the  defendants 
from  exercising  their  alleged  office.  It  does  not  seem  pos- 
sible to  avoid  the  conclusion  that  in  the  present  inquiry  the 
decision  in  Owen  v.  Whitaker  is,  with  the  utmost  exactness, 
directly  in  point,  and  as  it  is  the  expression  of  the  opinion 
of  a  very  great  and  experienced  jurist,  and  has  existed,  and 
has  been  approved  of,  for  over  twenty  years,  it  cannot  be 
hastily  pushed  aside ;  for  all  that  can  be  done,  in  the  pres- 
ence of  such  a  precedent,  is  to  follow  it,  or,  after  full  con- 
sideration  and  on  the  most  stable  grounds,  to  reverse  it.  In 
deciding  the  case  of  Owen  v,  Whitaker  it  is  held  that  the 
statute  laws  of  this  state  provide  an  ample  remedy  for  the 
injury  complained  of,  and  the  forty-fourth  section  of  the 
corporation  act  (Revision,  p.  184)  was  particularly  referred 
to.  That  provision  is  in  these  words,  viz. :  "  It  shall  be  the 
duty  of  the  Supreme  Court,  upon  the  application  of  any 
person  or  persons,  or  a  body  corporate,  who  may  be  aggrieved 
by,  or  may  complain  of  any  election,  or  any  proceeding, 
act,  or  matter  in  or  touching  the  same,  reasonable  notice 
having  been  given  to  the  adverse  party  or  to  those  who  are 
to  be  alBfected  thereby,  of  such  intended  application  to  pro- 
ceed fully  with  and  in  a  summary  way  to  hear  the  affi- 
davits, proofs  and  allegations  of  the  parties,  or  otherwise  in- 
quire into  the  matter  or  causes  of  complaint,  and  thereupon 
establish  the  election  so  complained  of  or  to  order  a  new 
election,  or  make  such  order  and  give  such  relief  in  the 
premises  as  right  and  justice  may  appear  to  said  Supreme 
Court  to  require ;  provided  that  said  Supreme  Court  may  if 
the  case  shall  appear  to  require  it,  either  order  an  issue  or 
issues  to  be  made  up  in  such  manner  and  form  as  the 
Supreme  Court  may  direct  in  order  to  try  the  respective 
rights  of  the  parties  who  may  claim  the  same  to  the  office 
or  offices,  or  franchise  in  question,  or  may  give  leave  to  ex- 
hibit, or  direct  the  attorney  general  to  exhibit,  one  or  more 
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informatiou  or  informations  in  the  nature  of  a  qtio  warranto 
in  the  premises."  The  Chancellor,  in  denying  the  jurisdic- 
tion of  his  court  to  determine  the  validity  of  an  election  of 
directors  of  a  private  corporation,  describes  this  act  as  a 
"summary  and  efficient  proceeding,"  created  for  the  very 
purpose  of  determining  the  dispute  before  him ;  and  he  cites 
the  case  of  Mickles  v.  Bank,  11  Paige  Ch.  (N.  Y.)  124,  in  which 
Chancellor  Walworth,  passing  on  the  same  jurisdictional 
question,  as  well  as  on  the  efficacy  of  an  identical  New  York 
statute,  says :  "The  question  as  to  the  validity  of  the  elec- 
tion of  G.,  W.  and  S.  as  trustees  does  not  appear  to  be  a 
proper  subject  of  equitable  cognizance.  The  legislature  has 
provided  a  summary  remedy,  by  an  application  to  the 
Supreme  Court  to  set  aside  the  election  of  these  directors  if 
it  is  illegal ;  that  court,  therefore,  is  the  proper  tribunal  to 
set  aside  the  election,  if  it  has  not  been  in  conformity  to 
law."  In  the  subsequent  case  of  Johnston  v.  Jones,  23  N.  J. 
Eq.  216,  Chancellor  Zabriskie  reiterates,  with  emphasis,  the 
doctrine  declared  by  him  in  Owen  v.  Whitaker,  and  dis- 
criminates between  the  cases  in  which  the  jurisdictional 
foundation  is  laid  simply  in  the  averment,  as  in  the  instance 
we  are  now  considering,  and  that  other  class  in  which  such 
question  comes  in  collaterally,  in  the  determination  of  mat- 
ters over  which  equity  has  direct  cognizance.  This  distinc- 
tion is  indisputable,  and  is  recognized  in  every  authority 
that  has  been  noticed,  and  is  nowhere  more  plainly  declared 
than  in  the  case  just  cited.  After  repudiating  in  express 
terms  the  theory  that  a  court  of  equity  in  a  direct  pro- 
cedure for  that  purpose  can  inquire  into  the  question  of  the 
right  to  an  office,  or  as  to  the  regularity  of  a  corporate  elec- 
tion, the  very  able  Chancellor  then  proceeds  to  set  out  the 
ground  on  which  he  vindicates  his  right  to  take  charge  of 
the  controversy.  He  says:  "That  the  defendant  obtained 
an  office  claimed  by  him  in  a  corporation  by  an  election 
procured  to  be  held  by  him  by  fraud,  by  breach  of  trust 
and  a  positive  agreement,  by  concealment  and  treachery, 
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confers  on  a  court  of  equity  jurisdiction  to  inquire  into  the 
validity  of  such  an  election,  for  the  purpose  of  restraining 
the  acts  of  the  defendant  and  other  persons  claiming  office 
by  such  election  ;  that  equity  had  jurisdiction  of  the  ques- 
tion of  the  legality  of  one  of  these  elections,  when  such 
question  arises  incidentally  to  the  decision  of  fraud  or 
breach  of  trust — ^will  be  denied  by  no  one  versed  in  the  law ; 
and  this  is  what  this  particular  case  enunciates.  But  how 
such  a  doctrine  has  any  tendency  to  support  the  hypothesis 
on  which  the  present  decree  has  been  rendered  is  not  ap- 
parent." This  view  of  the  law  of  this  subject,  thus 
expressed  by  Chancellor  Zabriskie,  has  received  the  weighty 
approval  of  the  late  Vice-Chancellor  Van  Fleet.  In 
the  case  of  Mechanics'  Nat.  Bank  of  Newark  v,  Burnet 
Mfg.  Co.,  32  N.  J.  Eq.  238,  this  very  distinguished  jurist 
says :  "  A  court  of  equity  has  no  jurisdiction  to  pass  upon 
the  validity  of  the  election  of  officers  of  a  private  corpora- 
tion, and  pronounce  judgment  of  a  motion  against  them : 
Owen  V.  Whitaker,  20  N.  J.  Eq.  122.  But  where  the  ques- 
tion of  the  right  or  power  of  an  officer  to  represent  or  bind 
a  corporation  arises  incidentally  in  the  course  of  a  suit  of 
which  this  court  may  properly  take  cognizance,  and  it 
becomes  necessary  to  look  into  the  legality  of  his  election 
and  the  validity  of  his  title,  in  order  properly  to  determine 
the  rights  of  the  parties,  this  court  will  pass  upon  his  title 
and  capacity,  as  it  would  upon  any  other  question  of  law  or 
fact  necessarily  arising  in  the  due  determination  of  an 
action  :  Johnston  v,  Jones,  23  N.  J.  Eq.  216." 

In  the  opinion  of  this  court,  the  jurisdictional  rule  is 
properly  and  accurately  delineated  in  the  decisions  thus 
referred  to.  The  question  of  the  right  to  corporate  office  or 
franchise  is  purely  a  legal  one.  It  seems  to  have  always 
been  so  regarded.  It  is  many  years  since  the  subject  was 
examined  by  Chancellor  Kent,  who,  in  the  leading  case  of 
Attorney  General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  371, 
said  that  "  the  charge  of  the  usurpation  of  a  franchise  has 
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80  frequently  occurred,  and  the  remedy  by  injunction  is  so 
convenient  and  summary,  that  the  jurisdiction  of  this  court 
would  have  been  placed  beyond  all  possibility  of  doubt,  and 
have  been  distinctly  announced  by  a  series  of  precedents,  if 
any  such  general  jurisdiction  existed.  But  I  have  searched 
in  vain  for  this  authentic  evidence  of  such  a  power.  The 
precedents  are  all  in  the  King's  Bench,  and  Kyd  cites  nearly 
a  hundred  instances  within  the  last  century,  of  informations 
filed  in  the  King^s  Bench  to  call  in  question  the  exercise  of 
a  franchise."  It  does  not  appear  that  the  principles  thus 
authoritatively  declared  in  this  series  of  decisions,  and  in 
influential  dicta,  has  ever  been  rejected  or  challenged,  except 
in  the  case  now  under  review,  and  it  may  be  in  that  of  Van 
Dyke  v.  Stout,  8  N.  J.  Eq.  344.  This  latter  decision  was 
properly  treated  by  Chancellor  Zabriskie  in  Owen  r.  Whit- 
aker  as  of  no  account.  It  was  decided,  with  respect  to  the 
facts,  on  an  incidental  motion  ;  and  the  Chancellor  in  deter- 
mining the  matter  does  not  appear  to  have  had  the  faintest 
suspicion  that  he  was  treading  on  jurisdictional  ground  that, 
to  say  the  least  of  it,  was  unstable.  It  is  probable  that  it  w^as 
considered  to  be  a  case  of  fraud.  As  an  authority  on  the 
point  now  being  considered,  the  case  is  worthless.  In  con- 
clusion, it  is  suflScient  to  say  that  the  entire  weight  of 
authority  is,  in  our  opinion,  opposed  to  the  theory  on  which 
the  decree  appealed  from  was  based ;  and,  indeed,  if  there 
were  no  precedents  relating  to  the  subject,,  our  conclusion, 
on  general  principles,  would  have  been  adverse  to  the  juris- 
diction exercised  in  the  present  instance.  The  controversy 
is  exclusively  a  legal  one ;  it  has  no  trace  of  anything  to  put 
it  within  the  cognizance  of  an  equitable  tribunal ;  and  the 
remedy  at  law  is  more  complete  than  any  other.  The  futility 
of  a  proceeding  in  equity  is  perfectly  manifest.  The  present 
decree  does  not  vacate  the  office  in  question.  It  ties  the 
hands  of  the  defendants,  but  leaves  them  in  their  offices ; 
and,  if  the  decision  had  been  in  their  favor,  a  decree  to  that 
effect  would  have  been  as  useless  as  so  much  blank  paper. 
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It  would  have  left  the  dispute  between  these  two  sets  of 
directors  absolutely  untouched,  for  in  that  litigation  the 
determination  of  the  court  in  this  proceeding  would  not 
have  been  legitimate  action,  for  the  class  of  directors  who 
have  pushed  to  the  front  the  corporation  as  the  dominus 
litis  are  not  parties  to  the  present  bill.  In  contrast  to  a 
legal  course  so  uncertain  and  ineffectual,  if  we  turn  to  the 
provisions  of  the  statute  above  referred  to  it  will  be  observed 
that  in  our  entire  system  of  law  no  remedy  exists  that  is 
more  simple  and  complete.  In  short,  we  regard  the  rule  of 
law  applicable  to  the  juncture  before  us  as  settled  by  an 
unbroken  series  of  decisions,  and  it  is  obviously  so  regarded 
by  the  text-writers.  It  is  thus  enunciated  by  Spelling  in 
his  late  work  on  Private  Corporations  (§  396 :)  "  A  court 
of  equity  will  not  entertain  jurisdiction  of  a  suit  the  purpose 
Of  which  is  merely  to  test  the  legality  of  the  election  of  direc- 
tors, or  to  secure  an  officer  of  a  corporation  who  is  in  actual 
possession ;  yet,  where  the  question  arises  incidentally  and 
collaterally,  in  a  suit  rightly  filed  for  another  purpose,  the 
court  will  decide  it."  Taylor  also  states  the  rule  in  the 
same  way :  Tayl.  Priv.  Corp.  §  381.  These  texts  are  war- 
ranted by  a  number  of  authorities  cited  in  the  notes.  Let 
the  decree  appealed  from  be  reversed,  and  the  bill  dismissed. 

JURISDICTION   OP   EQUITY   OVER    CORPORATE 

ELECTIONS. 

The  remedy  for  an  illegal  election  of  corporate  officers,  whether 
public  or  private,  is  by  quo  warranto :  State  v,  Stewart,  6  Houst 
(Del.)  359 ;  Nelson  v,  Benson,  69  111.  27 ;  People  v,  Crossley,  69  111. 
195 ;  People  v,  Moore,  73  111.  132 ;  Armington  v.  State,  95  Ind.  421 ; 
People  V.  Nappa,  80  Mich.  484 ;  Id,  v.  Id,,  89  Mich.  232  ;  State  v, 
Bonnell,  35  Ohio  St.  10;  Comm.  v,  Arrison,  15  S.  &  R.  (Pa.)  127 ; 
Comm.  V.  Graham,  64  Pa.  339  ;  Comm.  v.  Helms,  8  Pa.  C.  C.  410 ; 
Jenkins  v,  Baxter,  160  Pa.  199 ;  State  v.  Lehre,  7  Rich.  li.  (S.  Car.) 
234 ;  except  in  those  states  where  special  remedies  for  illegal 
elections  of  private  corporations  are  provided,  as  in  California, 
Idaho,  Missouri,  Montana,  New  Jersey,  New  York,  North  Dakota, 
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Oklahoma,  and  South  Dakota:  Deering,  Civil  Code  Cal.  1885, 
§  312 ;  Rev.  Stat.  Idaho,  1887,  §  2599 ;  Rev.  Stat.  Mo.  1889, 
§  2520 ;  Booth,  CivU  Code  Mont.  1895,  §  444 ;  Rev.  N.  J.  1877, 
p.  18-4,  §  44 ;  Suppl.  Throop.  Rev.  Stat.  N.  Y.  1892,  c.  687,  §  27, 
p.  4074 ;  Rev.  Code  N.  Dak.  1895,  §  2897  ;  Stat.  Okl.  1893,  §  962 ; 
Comp.  L.  [S.]  Dak.  1887,  §§  2931, 2932  (2)  ;  Wickersham  v,  Brit- 
tan,  93  Cal.  34 ;  Wickersham  v.  Murphy,  93  Cal.  41 ;  Tomlin  v. 
Fanners'  &  Merchants'  Bk.,  52  Mo.  App.  430 ;  In  re  Election  of 
St.  Lawrence  Steamboat  Co.,  44  N.  J.  L.  529 ;  Hartt  v.  Harvey, 
32  Barb.  (N.  Y.)  55;  People  v.  Simonson,  61  Hun,  (N.  Y.)  338 ; 
/nrcTownshend,  18  N.  Y.  Suppl.  905.  Accordingly,  equity  will 
not  entertain  a  suit  directly  attacking  the  validity  of  an  election ; 
but  when  a  question  as  to  the  validity  of  an  election  arises  col- 
laterally in  a  suit  of  which  it  has  lawful  jurisdiction,  and  the  de- 
cision of  that  question  is  necessary  in  order  to  determine  the 
right  to  the  relief  sought,  it  will  decide  it :  Nathan  v,  Tompkins, 
82  Ala.  437 ;  Moses  v,  Tompkins,  84  Ala.  613 ;  Perry  v,  Tuska- 
loosa  Cotton  Seed  Oil  Mill  Co.,  93  Ala.  364 ;  Elliott  v,  Sibley, 
101  Ala.  344 ;  New  Eng.  Mut.  Life  Ins.  Co.  v.  Phillips,  141  Mass. 
535 ;  Hughes  v,  Parker,  20  N.  H.  58 ;  Owen  v.  Whitaker,  20  N.  J. 
Eq.  122 ;  Johnston  v.  Jones,  23  N.  J.  Eq.  216 ;  Mechanics'  Natl. 
Bk.  r.  Burnet  Mfg.  Co.,  32  N.  J.  Eq.  236 ;  Mickles  v,  Rochester 
City  Bk.,  11  Paige  Ch.  (N.  Y.)  118.  It  will  also  assume  juris- 
diction over  the  conduct  of  an  election,  if  its  aid  is  invoked  on 
the  ground  of  fraud  and  oppression:  Greenough  v.  Ala.  Gt. 
Southern  R.  R.  Co.,  64  Fed.  Rep.  22 ;  Tunis  v,  Hestonville,  M. 
&  F.  Ry.  Co.,  149  Pa.  70 ;  e.  g,y\t  will  restrain  the  illegal  voting 
of  stock :  Moses  v.  Tompkins,  84  Ala.  613 ;  Memphis  &  Char- 
leston R.  R.  Co.  V.  Woods,  88  Ala.  630 ;  Hafer  v.  N.  Y.,  L.  E.  & 
W.  R  R.  Co.,  14  Wkly.  Law  Bull.  (Ohio,)  68. 
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Corporations  ^  Insolvency — Trust  Fund — Directors — 
Liability  for  Debts  in  Excess  of  Capital— Preferred  Claims 
—Bents. 

TRADESMAN  PUB.  CO.  v.  KNOXVILLE  CAR- 

WHEEL  CO.  ET  AL. 

(Supreme  Court  of  Tennessee.    Nov.  12, 1895.) 

(32  S.  W.  Rep.  1097.) 

The  assets  of  an  insolvent  corporation  become  from  the  date  of  its  as* 
sured  insolvency  a  fixed  trust  fund  for  equal  pro  rata  distribution  among 
its  creditors^  unless  otherwise  provided  by  law  or  valid  contract. 

Though  the  liabilities  of  a  corporation  greatly  exceed  its  assets,  it  is 
not  insolvent  in  the  sense  that  its  assets  become  a  trust  fund  for  pro  rata 
distribution  among  its  creditors,  unless  there  is  some  positive  act  of  in- 
solvency, such  as  permanent  cessation  from  business,  the  making  of  a 
general  assignment,  or  the  filing  of  a  bill  to  administer  its  assets. 

A  manufacturing  corporation  had  for  twenty-one  months  previous  to 
January  30,  1892,  sustained  a  net  loss  of  $34,000,  and  could  not  meet  its 
obligations.  On  January  27,  1892,  deeds  of  trust  were  executed  to  certain 
creditors,  covering  the  entire  corporate  plant,  including  stock  on  hand 
and  in  process  of  manufacture,  tools,  all  accounts  receivable,  and  lands 
not  already  mortgaged.  On  January  30th  business  was  suspended,  the 
factory  shut  down,  and  no  meeting  of  the  directors  was  thereafter  held, 
nor  any  preparations  made  for  the  resumption  of  business.  On  May 
10th,  when  complainant  filed  his  creditors'  bill,  the  company's  matured 
floating  indebtedness  exceeded  $70,000,  its  bonded  indebtedness  of 
$100,000  would  mature  in  two  months,  and  there  were  no  resources  to 
meet  these  liabilities  excepting  certain  lands,  for  which  there  was  no 
market.  The  preferred  creditors  had  taken  possession  under  the  trust 
deeds.  Held^  sufficient  evidence  of  hopeless  insolvency  to  sustain  com- 
plainant's bill  on  behalf  of  himself  and  other  creditors  to  wind  up  the 
affairs  of  the  company,  and  have  its  assets  distributed  ratably  among 
all  creditors,  under  the  provisions  of  Mill.  &  V.  Code,  {{  4168,  5037,  5038, 
for  the  filing  of  a  creditors'  bill  when  the  corporate  franchises  are  not 
used,  or  have  been  granted  to  others  in  whole  or  in  part. 

Not  only  did  such  facts  show  actual  insolvency,  but  the  execution  of 
the  trust  deeds  was,  under  the  circumstances,  an  overt  act  of  insolvency, 
and  a  preferential  diversion  of  the  corporate  assets,  void  as  against  the 
other  creditors. 

The  term  ''capital  stock  paid  in,"  as  used  in  a  corporate  charter  pro- 
viding that,  ''if  the  indebtedness    .    .    .    shall  at  any  time  exceed 
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the  capital  stock  paid  in,  the  directors  aeaenting  thereto  shall  be  indi- 
vidoally  liable  to  the  creditors  for  the  excess/'  does  not  include  all  the 
available  assets  of  the  corporation,  from  whatever  source  derived,  but 
refers  merely  to  the  amount  subscribed  and  paid  by  the  stockholders. 

The  word  '* indebtedness"  in  a  corporate  charter  providing  that,  ''if 
the  indebtedness  .  .  .  shall  at  any  time  exceed  the  capital  stock 
paid  in,  the  directors  assenting  thereto  shall  be  individually  liable  to  the 
creditors  for  the  excess,"  includes  the  bonded  debt  of  the  corporation. 

A  bill  to  fix  such  liability  must  be  filed  for  the  benefit  of  all  creditors 
whose  debts  were  so  incurred  in  excess  of  the  capital  stock  paid  in. 
Moulton  V.  CJonnell-Hall-McLester  CJo.,  93  Tenn.  377,  27  S.  W.  Rep.  672, 
followed. 

A  creditor  must  prove  that  the  directors  assented  to  the  creation  of  the 
particular  debts  for  which  it  is  sought  to  hold  them  liable :  Allison  v. 
Coal  Co.,  87  Tenn.  62,  9  S.  W.  Rep.  226,  followed. 

Under  such  a  provision  it  must  be  shown  that  the  assent  of  a  director 
sought  to  be  made  liable  was  given  in  his  capacity  as  a  director,  acting 
concurrently  with  a  majority  of  the  board  at  an  official  meeting. 

The  receiver  of  an  insolvent  corporation  does  not,  by  merely  taking 
possession  of  buildings  rented  to  the  corporation,  become  assignee  of  the 
term,  and  the  rents  accruing  from  his  appointment  until  the  confirma- 
tion of  the  sale  of  such  leasehold  do  not,  therefore,  constitute  a  prior 
claim  iipon  the  funds  in  his  hands. 

Error  to  and  appeal  from  Chancery  Court,  Knox  county  ; 
Henry  R.  Gibson,  Chancellor. 

Creditors'  bill  by  the  Tradesman  Publishing  Company 
against  the  Knoxville  Car- Wheel  Company  and  others  to 
have  defendant  corporation  declared  insolvent,  and  its  assets 
distributed  among  creditors,  to  fix  a  personal  liability  upon 
its  directors,  and  to  annul  certain  trust  deeds.  From  the 
decree  the  car-wheel  company  and  its  directors  appeal,  and 
the  beneficiaries  of  the  trust  deeds  bring  error.     Modified. 

Lxicky  &  Sanfordy  for  East  Tennessee  National  Bank. 

Tally  R,  Comick,  for  complainant. 

Greene  &  Shields,  for  City  National  Bank. 

Johnson  &  McCampbell,  for  Juniper  Iron  Co.  and  others. 

r.  L.  Carty,  for  East  Tennessee  Telephone  Co. 

Washburn,  Pickle  &  Tamer,  for  divers  parties. 
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H.  T.  Cooper,  Ingersoll  &  Payton,  and  TempleUm  &  CkUeSy 
for  petitioners. 

Webb  &  McClung,  for  directors. 

McAlister,  J. — Tliis  is  a  creditors'  bill,  filed — First,  to 
have  the  Knoxville  Car- Wheel  Company  declared  an  in- 
solvent corporation,  and  its  assets  equally  distributed  among 
all  its  creditors  ;  and,  second,  to  hold  the  directors  of  said 
.company,  who  are  made  defendants,  individually  liable  for 
all  debts  created  in  excess  of  the  capital  stock  paid  in.  The 
complainant  also  seeks  to  have  annulled  certain  mortgages, 
for  the  reasons :  First,  that  they  were  executed  by  said  cor- 
poration after  its  ascertained  insolvency ;  and,  second,  be- 
cause preferences  are  thereby  created  in  favor  of  certain 
debts  for  which  the  directors  are  sureties.  The  directors  are 
also  sought  to  be  held  liable  upon  the  ground  that  they  had 
declared  and  received  certain  dividends  from  said  corpora- 
tion at  a  time  when  it  was  insolvent.  It  is  alleged  in  the 
bill  that  on  June  19,  1882,  said  car-wheel  company  issued 
bonds  to  the  amount  of  $100,000,  and  to  secure  said  bonds 
executed*  a  trust  deed  on  all  of  its  real  and  personal  prop- 
erty to  R.  C.  Jackson,  as  trustee,  and  that  this  trust  deed 
would  mature  July  1,  1892.  It  is  then  alleged  that  on  Jan- 
uary 27,  1892,  said  corporation,  being  then  insolvent,  exe- 
cuted a  trust  deed  to  R.  S.  Payne,  trustee,  convoying  other 
teal  and  personal  property  to  secure  the  sum  of  $31,872.23, 
due  the  East  Tennessee  National  Bank,  the  Mechanics'  Na- 
tional Bank,  and  Daniel  Briscoe  &  Co.  It  is  further  alleged 
that  on  January  27,  1892,  said  corporation,  being  insolvent, 
executed  to  L.  H.  Spilman,  trustee,  a  deed  of  trust  on  other 
real  and  personal  property  to  secure  the  sum  of  $23,025.77, 
due  Knoxville  Savings  Bank,  City  National  Bank,  McNulty 
&  Ransom,  and  Peter  Staub.  It  is  then  charged  that  the 
last  two  deeds  of  trust  were  executed  for  the  purpose  of  giv- 
ing the  creditors  therein  secured  an  illegal  preference,  and, 
having  been  made  by  an  insolvent  corporation,  are  fraudu- 
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lent  in  law.  There  is  no  charge  of  fraud  or  bad  faith ;  on 
the  contrary,  the  bill  recites,  viz. :  "  Complainant  expressly 
disclaims  any  reflection  upon  the  integrity  and  high  char- 
acter of  the  individuals  who  compose  the  directors  of  said 
defendant,  the  Knoxville  Car-Wheel  Company,  or  of  the  in- 
dividuals and  officers  of  the  corporation  who  constitute  its 
creditors  of  the  preferred  class ;  but  the  charge  is  that  the 
efifort  to  thus  prefer  one  class  of  creditors  of  a  corporation 
over  others  less  favored  and  influential  is  illegal  and  void, 
and  will  not  be  tolerated  by  a  court  of  equity."  It  is  next 
alleged  that  the  capital  stock  of  said  company  is  $107,000, 
while  its  indebtedness  amounts  to  $190,000,  (less  $10,000 
paid  by  said  Spilman,  trustee,)  and  that  said  directors  as- 
sented to  the  creation  of  said  indebtedness,  and  are  there- 
fore liable  for  the  sum  of  $73,000,  the  excess  of  debts  over 
the  paid-in  capital  stock ;  that  it  will  be  necessary  to  sell  all 
of  the  property  of  said  company  to  pay  debts,  and,  if  that 
shall  not  suflice,  then  said  directors  are  liable  for  the  excess 
of  the  indebtedness  above  the  capital  stock.  The  bill  asks 
the  appointment  of  a  receiver,  the  marshaling  of  assets, 
and  the  sale  of  the  corporate  property,  and  that  the  trust 
deeds  to  Payne  and  Spilman  be  adjudged  void.  L.  H. 
Spilman  was  appointed  temporary  receiver  for  the  corpora- 
tion. The  defendant  car-wheel  company  answered  the  bill, 
and,  among  other  defences,  denied  its  insolvency,  and 
averred  its  assets  were  worth  more  than  double  its  debts,  and 
that  its  business  had  been  uniformly  profitable  until  the  re- 
cent panic  which  swept  over  the  country,  causing  the  rail- 
roads to  cut  off  their  purchases,  and  to  default  in  the  pay- 
ments of  goods  already  purchased ;  that  this  fact  so  de- 
pleted its  revenues  that  it  was  deemed  best  to  temporarily 
suspend  operations  until  business  should  resume  its  normal 
conditions ;  that  it  had  always  done  a  good  business,  and 
paid  the  interest  on  its  bonded  debt,  and  promptly  met  all 
of  its  obligations ;  that  it  was  in  no  sense  insolvent,  and  its 
suspension  of  business  was  only  temporary,  and  was  not  in- 
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tended  to  be  permanent.  On  May  23, 1892,  the  directors 
filed  a  joint  demurrer  and  answer  to  the  bill.  The  de- 
fences are  that  they  never  assented  to  the  creation  of  com- 
plainant's debt,  and  they  further  deny  that  the  indebtedness 
of  the  company  exceeds  the  capital  stock  in  the  sense  of 
the  statute,  denying  that  the  bonded  debt  of  the  company 
can  be  computed  in  ascertaining  the  liability  of  the  directors 
under  the  statute,  but  that  only  the  floating  debt  is  to  be 
considered.  They  further  insist  that  the  company  has  assets 
sufficient  to  pay  all  its  bonded  and  floating  debt  and  to  re- 
deem all  its  stock.  On  May  23,  1892,  the  Mechanics'  Na- 
tional Bank,  City  National  Bank,  Knoxville  Savings  Bank, 
Daniel  Briscoe  &  Co.,  beneficiaries  under  the  trust  deeds 
aforesaid,  filed  their  answers  to  the  original  bill,  in  which 
they  deny  the  insolvency  of  the  car-wheel  company,  affirm 
the  validity  of  the  trust  deeds  securing  their  debts,  and  re- 
sist the  appointment  of  a  receiver,  and  reserve  the  right  to 
insist  upon  the  liability  of  the  directors  for  their  debts,  if  it 
should  become  necessary.  It  appears  that  on  June  6, 1892, 
upon  motion  of  complainant,  and  upon  the  pleadings  here- 
inbefore stated,  the  Chancellor  declared  the  car-wheel  com- 
pany an  insolvent  corporation,  appointed  L.  H.  Spilman 
permanent  receiver,  enjoined  the  company  from  exercising 
its  corporate  franchises,  and  assumed  jurisdiction  to  wind 
up  the  affairs  of  said  company  as  an  insolvent  corporation. 
A  reference  was  ordered  to  ascertain  assets  and  debts.  On 
Jul}*^  20, 1893,  the  clerk  and  master  filed  his  general  report, 
showing,  viz.:  First,  the  assets  of  the  car- wheel  company  on 
May  1, 1892,  were  $317,424.73 ;  second,  the  secured  debts, 
including  bonds  and  the  debts  mentioned  in  the  trust 
deeds  to  R.  S.  Payne  and  L.  H.  Spilman,  $162,100.51 ; 
third,  the  unsecured  debts,  $17,468.03 ;  total,  $179,568.54. 
Complainants  excepted  to  as  much  of  the  clerk's  report 
as  fixed  the  assets  of  the  company  at  $317,424.93. 
On  June  25,  1894,  a  decree  was  pronounced  by  the 
Chancellor    adjudging    the    trust   deeds    to    Payne    and 
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Spilman  void,  and  that  the  directors  were  warranted 
in  paying  the  dividends  to  stockholders,  and  were  not 
liable  to  the  creditors  of  the  company  on  that  account. 
The  court  reserved  the  question  of  liability  of  the  directors 
upon  the  ground  that  the  debts  exceeded  the  assets,  and  re- 
ferred the  cause  to  the  master  to  report — First,  the  paid-up 
capital  stock  of  the  corporation ;  second,  what  debts  were 
created  in  excess  of  the  capital  with  the  assent  of  the 
directors.  August  7,  1894,  the  clerk  reported,  viz. :  First, 
the  paid-up  capital  stock  of  the  car-wheel  company  was 
$107,000 ;  second,  the  indebtedness  has  exceeded  the  paid- 
up  capital  stock  at  all  times  since  April  30,  1885,  and 
that  all  the  debts  were  created  with  the  assent  of  the  di- 
rectors, at  a  time  when  the  indebtedness  exceeded  the  paid- 
up  capital  stock,  though  there  were  assets  sufficient  to  pay 
the  debts.  August  10,  1894,  a  decree  was  entered  over- 
ruling the  exceptions  filed  to  this  report  by  the  directors,  the 
Chancellor  adjudging  that  the  capital  stock  was  $107,000, 
and  that  all  debts  created  after  April  80,  1885,  were 
created  at  a  time  when  the  debts  exceeded  the  capital  stock, 
and  were  created  with  the  assent  of  the  directors.  The  car- 
wheel  company  and  the  directors  C.  H.  Brown,  W.  P.  Wash- 
bum,  W.  W.  WoodrulBf,  D.  A.  Carpenter,  and  M.  L.  Eoss 
appealed,  and  have  assigned  errors. 

The  defendant  banks  whose  debts  were  preferred  in  the 
deeds  of  trust  have  brought  the  case  up  by  writs  of  error, 
and  assign  errors  upon  the  action  of  the  Chancellor  in  ad- 
judging their  preferences  illegal,  and  in  ordering  said  deeds 
to  be  set  aside.  The  second  assignment  is  that  the  'Chan- 
cellor erred  in  adjudging  the  car-wheel  company  an  insol- 
vent corporation  at  the  date  of  the  execution  of  the  second 
trust  deeds  herein  attacked,  and  in  holding  the  latter  void 
for  that  reason,  and  on  account  of  illegal  preference.  It  is 
insisted  that  the  car-wheel  company  was  solvent,  and  a 
going  concern,  and  it  had  the  right  to  make  preferential 
assignments  to  its  creditors,  and  that  said  deeds  of  trusts  are 
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therefore  valid.  Mr.  Morawetz,  in  his  work  on  Private  Cor- 
porations, referring  to  the  cases  which  hold  that  corporate 
preferences  are  valid,  says :  '^  This  doctrine,  in  the  bpinion 
of  the  writer,  is  wholly  indefensible  on  principle.  The 
capital  provided  for  the  security  of  the  creditors  of  the  cor- 
poration is  a  fund  held  for  the  benefit  of  all  the  creditors 
equally.  That  the  unsecured  creditors  of  a  corporation  are 
entitled  to  an  equal  distribution  of  the  common  security, 
has  often  been  recognized  by  the  courts  of  equity  in  adjust- 
ing the  rights  of  creditors  among  themselves,  and  in  re- 
lation to  the  company's  shareholdera  After  a  corporation 
has  become  insolvent,  and  has  ceased  to  carry  on  business, 
the  rights  of  its  creditors  become  fixed.  If  a  corporation 
whose  assets  are  not  sufficient  to  satisfy  all  of  its  creditors 
in  full  can  prefer  certain  creditors,  leaving  others  unpaid, 
this  must  be  by  virtue  of  a  power  reserved  by  implication 
to  the  company  and  its  agents.  But  this  power  cannot 
justly  be  included  in  the  general  powers  of  management 
which  a  corporation  must  necessarily  possess  over  its  prop- 
erty in  order  to  carry  on  its  business  and  further  the  pur- 
pose for  which  the  company  was  formed.  The  purposes  of 
a  corporation  are  not  furthered  in  any  manner  by  giving  it 
or  its  agents  the  power,  after  the  company  has  become  in- 
solvent, and  has  ceased  to  carry  on  business,  and  after  the 
shareholders  have  lost  their  interests  in  the  corporate  estate, 
to  prefer  a  portion  of  the  creditors,  according  to  interest  or 
mere  whim,  and  to  pay  their  claims  in  full,  leaving  the 
others  wholly  without  redress :"  2  Mor.  Priv.  Corp.  §  803. 
The  se*ttled  law  of  this  state  is  that  the  assets  of  an  insolvent 
corporation  become  from  the  date  of  its  assured  insolvency 
a  fixed  trust  fund  for  equal  pro  rata  distribution  among  its 
creditors,  unless  otherwise  provided  by  law,  or  fixed  by  valid 
contract :  Marr  v.  Bank,  4  Coldw.  (Tenn.)  471 ;  Moseby  v. 
Williamson,  5  Heisk.  (Tenn.)  286 ;  Comfort  v.  Patterson,  2 
Lea,  (Tenn.)  672 ;  Bank  v.  Manufacturing  Co.,  91  Tenn.  16, 
18  S.  W.  Rep.  400 ;  Smith  v.  Insurance  Co.,  2  Ten^.  Ch.  737. 
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It  has  been  held,  however,  in  this  state,  that  although  the 
liabilities  of  a  corporation  may  greatly  exceed  its  assets,  it 
is  not  insolvent  in  such  sense  as  that  its  assets  become  a 
trust  fund  for  pro  rata  distribution  among  its  creditors  so 
long  as  it  continues  to  be  a  going  concern,  and  conducts 
its  business  in  the  ordinary  way.  There  must  be  some 
positive  act  of  insolvency,  such  as  the  filing  of  a  bill  to 
administer  its  assets,  or  the  making  of  a  general  assignment, 
or  the  permanent  cessation  of  business :  Comfort  v.  McTeer, 
7  Lea,  (Tenn.)  660. 

With  this  preliminary  statement  of  the  law,  we  proceed 
to  inquire  whether,  at  the  date  of  the  execution  of  the 
trust  deeds  in  question,  to  wit,  on  January  27,  1892,  the 
Knoxville  Car-Wheel  Company  was  an  insolvent  corpo- 
ration, and  if  this  fact  had  been  signalized  by  a  suspension 
of  its  corporate  business,  and  the  transfer  of  all  its  avail- 
able assets.  The  complainant  took  the  deposition  of  Charles 
H.  Brown,  the  president,  secretary,  treasurer,  and  general 
manager  of  the  corporation.  It  appears  from  the  testimony 
of  Mr.  Brown  that  the  corporation  had  lost  money  contin- 
ually since  October,  1890.  This  witness  further  testified 
that  about  January  30,  1892,  the  company  suspended 
business.  He  was  then  asked,  "  Why  did  you  suspend  V* 
His  answer  was,  "Because  I  did  not  have  the  money. 
Outstanding  notes  went  to  protest,  and  bills  became  payable 
faster  than  we  could  make  collections.  The  railroads 
were  all  in  cramped  condition,  and,  instead  of  paying  their 
bills  at  the  first  of  the  month,  as  they  had  done,  they 
kept  us  waiting,  and  we  are  waiting  for  some  of  them  yet.'^ 
The  witness  was  then  asked  if  the  deeds  of  trust  were 
executed  for  the  purpose  of  giving  preferences.  He  an- 
swered, "  I  believe  it  to  be  construed  that  way."  Interro- 
gation :  "  Did  you,  before  suspending,  consult  with  the  di- 
rectors as  to  the  advisability  of  suspending?"  Answer: 
•'Yes,  sir.  I  called  the  directors  together,  explained  the 
financial  situation;  that  notes  were  coming  due,  and  no 

10 
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funds  to  meet  them,  and  the  East  Tenn.  National  Bank  bad 
refused  to  let  us  have  any  more  money.  We  then  decided 
to  assign,  or  at  least  to  execute  trust  deeds.  The  trust  deeds 
were  not  executed  until  after  the  company  suspended." 
Witness  states  his  impression,  without  giving  actual  figures, 
that  the  company  had  sufficient  assets  to  cover  the  lia- 
bilities left  unsecured  after  the  execution  of  the  deeds  of 
trust.  He  is  asked  to  specify  any  assets  reserved  by  the 
company  to  pay  the  unsecured  debts.  The  witness  is  un- 
able to  mention  any  item,  but  says  the  only  way  to  find  out 
would  be  take  the  deeds  of  trust  and  the  balance  sheet,  and 
check  them  off.  When  the  balance  sheet  is  checked  off,  it 
is  ascertained  that  the  principal  items  not  contained  in  the 
deeds  of  trust  are  the  items  of  account  due  from  the  Georgia 
Railroad  Company  and  the  Ducktown  Sulphur,  Copper  & 
Iron  Company,  and  which  had  been  transferred  by  author- 
ity of  the  directors,  January  26,  1892,  to  the  Mechanics' 
National  Bank,  and  the  item  of  account  against  the  Rich- 
mond Locomotive  &  Machine  Works,  transferred  to  W.  R. 
Turner,  to  secure  the  payment  of  a  note  in  favor  of  Wm. 
Fain,  administrator,  which  was  then  past  due.  The  record 
discloses  that  in  tliese  deeds  of  trust  the  company  had 
conveyed  its  entire  plant,  including  the  wheels  on  hand  and 
those  in  process  of  manufacture,  its  tools,  stock  in  trade,  all 
accounts  and  bills  receivable,  and  lands  owned  by  the  com- 
pany which  were  not  then  under  mortgage.  The  property 
conveyed  in  the  deeds  of  trust  apparently  embraced  every- 
thing owned  by  the  corporation.  The  trustees  were  placed 
in  possession  of  the  property  conveyed  to  them,  and  the 
business  of  the  company  was  suspended. 

It  further  appears  that  during  the  year  ending  April 
30,  1891,  the  company  had  sustained  a  net  loss  of 
$12,831.04,  and  during  nine  months  from  April  30, 1891,  to 
February  1,  1892,  it  had  sustained  a  net  loss  of  $20,987.83  ; 
making  a  total  loss  sustained  by  the  company  during  the 
twenty-one  months  preceding  the  suspension  of  business  on 
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January  30, 1892,  of  $33,818.87.  On  the  latter  date  the  di- 
rectors  ordered  the  factory  to  be  closed,  stopped  all  salaries 
excepting  the  salary  of  a  bookkeeper,  which  was  to  be  con- 
tinued only  until  such  time  as  the  books  were  written  up. 
The  president  of  the  company  was  requested  to  remain  in 
charge  during  the  month  of  February,  the  salary  to  be  ar- 
ranged hereafter;  and  he  was  authorized  to  open  the 
machine  shops,  and  to  coniplete  such  unfinished  work  as 
was  on  hand  ;  and  also  empowering  him  to  sell  the  Carter 
county  property,  which  was  all  covered  by  the  trust  deeds 
made  to  Jackson  and  Payne.  On  March  30, 1892,  the  di- 
rectors authorized  the  execution  of  an  additional  deed  of 
trust  to  secure  payment  of  claim  of  Zennifer  Iron  Company 
for  f  1,080.  It  further  appears  that  no  meetings  of  the  di- 
rectors were  held  from  January  30,  1892,  to  May  10,  1892, 
when  the  present  bill  was  filed.  During  this  time  no  prep- 
arations were  made  for  the  resumption  of  business,  but 
there  was  every  indication  of  permanent  suspension  and  a 
final  liquidation  of  the  affairs  of  the  company. 

The  claim  of  the  company  that  it  was  solvent  is,  in  our 
opinion,  based  largely  upon  extravagant  valuations  of  its 
assets,  and  especially  upon  an  overestimate  of  the  value 
of  certain  lands  owned  by  the  company  in  Carter  county. 
The  valuation  put  upon  this  laud  by  the  stockholders  was 
entirely  arbitrary,  and  without  any  sufficient  reason  to 
justify  such  an  exaggerated  figure.  The  evidence  shows 
that  there  was  no  market  for  such  real  estate  in  1892,  that 
on  account  of  the  general  depression  in  business  it  was  im- 
possible to  sell  real  estate,  and  that  such  an  asset  was  en- 
tirely unavailable.  When  this  [bill]  was  filed  the  company's 
matured  and  unsettled  floating  indebtedness  exceeded 
170,000,  its  bonded  indebtedness  of  $100,000  would  mature 
in  two  months,  the  entire  assets  of  the  company  were  cov- 
ered with  deed  of  trust,  and  the  company  was  entirely  with- 
out resources  to  liquidate  this  heavy  indebtedness.  The  ques- 
tion, then,  is  whether  a  creditor  on  May  10, 1892,  after  the 
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trust  deeds  had  been  executed,  and  the  assignees  had  taken 
possession  of  the  entire  property  of  the  company,  could  file 
and  maintain  a  bill  to  wind  up  the  affairs  of  the  company 
as  an  insolvent  corporation.  We  think  the  right  to  main- 
tain the  bill  is  clear  and  unquestionable.  Complainant, 
without  obtaining  a  judgment  at' law  upon  its  demand,  had 
the  undoubted  right  to  file  this  bill,  and  have  the  company 
wound  up  as  an  insolvent  corporation,  and  its  assets  distri- 
buted ratably  among  all  the  creditors.  As  stated  in  the 
brief :  "  While  this  bill  was  originally  filed  only  to  collect 
a  debt  of  $400,  there  are  now  before  the  court  $190,000  of 
creditors  on  whose  behalf  it  was  also  filed,  and  who  now 
join  with  the  original  complainant  in  the  demand  that  it 
be  sustained,  and  the  assets  of  this  insolvent  cor{>oration 
applied  to  the  payment  of  its  just  debts."  The  bill  is 
clearly  maintainable  under  the  following  sections  of  the 
code : 

Section  5037,  Mill.  &  V.  Code,  provides :  "  The  creditors 
of  a  corporation  may  also,  without  first  having  obtained  a 
judgment  at  law,  file  a  bill  in  the  Court  of  Chancery,  to 
attach  the  property  of  the  corporation,  and  subject  the  same, 
by  sale  or  otherwise,  to  the  satisfaction  of  their  debt,  when 
the  corporate  franchises  are  not  used,  or  have  been  granted 
to  others  in  whole  or  in  part." 

"  4296.  In  such  cases  the  court  may  appoint  a  receiver, 
take  an  account  of  the  affairs  of  the  corporation,  and  apply 
the  property  and  effects  to  the  payment  of  debts  pro  rata^ 
and  divide  the  surplus,  if  any,  among  the  stockholders :" 
Mill.  &  V.  Code,  §  5038. 

"  3431.  A  corporation  is  not  dissolved  by  the  non-use  or 
assignment  to  others,  in  whole  or  in  part,  of  its  powers, 
franchises,  and  privileges,  unless  all  the  corporate  property 
has  been  appropriated  to  the  payment  of  its  debts ;  and  any 
creditor,  for  himself  and  other  creditors,  whether  he  has  re- 
covered judgment  or  not,  or  any  stockholder,  for  himself 
and  other  stockholders,  may  file  a  bill  under  the  provisions 
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of  this  chapter,  to  attach  the  corporate  property,  and  have 
such  property  applied  to  the  payments  of  the  debts  of  the 
corporation,  and  any  surplus  divided  among  the  stock- 
holders :"  Mill.  &  V.  Code,  §  4168. 

In  Smith  u  Insurance  Co.,  6  Lea,  (Tenn.)  569,  it  was  said 
that  under  these  sections  of  the  code'"  the  court  may  find  [as] 
a  fact  that  the  corporation  is  insolvent,  or  has  ceased  to  do 
business,  or  has  granted  its  franchises  in  whole  or  in  part  to 
others,  and  upon  the  adjudication  of  any  of  these  facts  the 
right  to  administer  its  effects  for  the  benefit  of  creditors 
follows." 

We  are  also  of  opinion  that  the  execution  of  these  deeds 
of  trust  under  the  circumstances  was  an  overt  act  of  in- 
solvency, and  was  a  preferential  diversion  of  the  corporate 
assets  to  the  payment  of  debts  of  one  class  to  the  exclusion 
of  other  classes.  The  execution  of  the  deeds  of  trust  under 
the  circumstances  was  a  confession  of  insolvency.  We 
therefore  adjudge  the  several  deeds  of  trust  executed  by  the 
car-wheel  company  to  Payne,  Spilman,  and  McMillan  void, 
and  the  decree  of  the  Chancellor  in  setting  them  aside  was 
correct. 

We  do  not  decide,  and  do  not  wish  to  be  so  understood,  that 
a  corporation,  although  actually  insolvent,  so  long  as  it  is  a 
going  concern,  may  not  deal  with  its  property,  and  transfer  it 
for  value,  in  due  course  of  business,  to  general  creditors.  A 
mere  excess  of  liabilities  over  assets  would  not  alone  be  suflS- 
cient  to  justify  an  interference  and  stoppage  of  business  at  the 
suit  of  a  creditor,  "  A  corporation  is  authorized  to  continue 
the  management  of  its  affairs,  to  deal  with  its  property,  and 
to  assign  it  for  value  in  due  course  of  business,  notwithstand- 
ing its  actual  insolvency,  so  long  as  there  is  an  honest  in- 
tention and  a  reasonable  expectation  on  the  part  of  the 
company  of  redeeming  its  fortunes ;  and  it  is  only  when  a 
corporation  is  about  to  defraud  its  creditors  by  waste  of  its 
assets,  or  when  the  insolvency  of  the  company  is  hopeless, 
so  that  further  prosecution  of  the  enterprise  would  clearly 
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'  be  at  the  expense  of  the  creditors,  that  the  latter  may 
interfere  to  protect  their  lien :"  2  Mor.  Priv.  Corp.  (2d  Ed.) 
768  ;  Wait,  Insol.  Corp.  34,  quoting  the  above  with  approval ; 
2  Spell.  Priv.  Corp.  §  712.  "  It  has  accordingly  been  held 
that  a  corporation  which  is  insolvent,  and  unable  to  pay  all 
of  its  creditors  in  full,  may  continue  its  operations,  and  pay 
off  debts  in  regular  course  of  business,  though  a  part  of  the 
creditors  be  thereby  deprived  of  their  security:"  2  Mor. 
Priv.  Corp.  p.  786.  We  hold,  however,  that  this  corpora- 
tion, at  the  date  of  the  filing  of  the  bill,  was  not  only 
actually  insolvent,  but  had  committed  an  overt  act  of  in- 
solvency by  preferential  assignments  to  creditors. 

The  next  question  presented  is  in  respect  of  the  indi- 
vidual liability  of  the  directors.  The  charter  of  the  Knox- 
ville  Car-Wheel  Company  contains  the  following  clause,  to 
wit:  "If  the  indebtedness  of  said  company  shall  at  any 
time  exceed  the  capital  stock  paid  in,  the  directors  assenting 
thereto  shall  be  individually  liable  to  the  creditors  for  said 
excess."  The  Chancellor  found  that  the  capital  stock  of  the 
company  subscribed  and  paid  in  amounted  to  $107,000,  and 
thfit  all  debts  created  after  April  30, 1885,  were  in  excess  of 
the  capital  stock  paid  in  ;  that  the  directors  had  assented  to 
the  creation  of  such  indebtedness,  and  were  individually 
liable.  He  decreed,  however,  that  this  liability  upon  the 
part  of  the  directors  was  secondary,  and  that  the  sum  could 
not  be  ascertained  until  the  property  of  the  corporation  was 
sold,  and  its  proceeds  distributed.  The  finding  of  the  Chan- 
cellor that  the  capital  stock  of  the  company  was  $107,000, 
is  fully  sustained  by  the  record.  The  capital  stock  is 
shown  by  the  first  report  made  by  the  secretary  and  treas- 
urer of  the  company  to  the  stockholders,  on  May  19,  1882, 
to  be  $107,000,  and  it  appears  at  the  same  sum  in  everj^ 
subsequent  annual  report  from  that  time  to  February  1, 
1892,  upon  which  date  the  last  report  was  made.  The  capital 
stock  is  proven  to  have  been  $107,000  by  C.  H.  Brown,  who 
was  secretary  and  treasurer  or  president  of  the  corporation 
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from  its  organization.  It  is  insisted  in  behalf  of  complainant 
that  the  excess  of  indebtedness  over  capital  stock  for  which 
the  directors  are  liable,  amounts  to  the  sum  of  (73,000.  It 
is  conceded  by  defendants  that  if  the  term  "  indebtedness," 
employed  in  the  statute,  should  be  held  to  embrace  the  fixed 
bonded  indebtedness  of  the  company  as  well  as  its  floating 
debts,  then  its  indebtedness  does  exceed  the  capital  stock 
paid  in.  The  insistence  in  behalf  t)f  the  directors  in  this 
branch  of  the  case  is  twofold,  to  wit :  First,  that  the  term 
"  capital  stock  paid  in  "  includes  not  merely  the  capital  stock 
paid  in  by  the  subscribera,  but  the  entire  capital  and  avail- 
able assets  of  the  company;  second,  that  the  term  "  indebt- 
edness," used  in  the  statute,  does  not  include  the  bonded  in- 
debtedness, but  merely  the  floating  debts  of  the  company. 
The  proper  solution  of  this  question  involves  the  determina- 
tion of  the  correct  meaning  of  the  terras  "indebtedness'' 
and  "  capital  stock  paid  in  "  as  employed  in  the  charter  of 
the  com[)any.  What,  then,  is  the.  meaning  in  this  conuec- 
tioii  of  the  term  "capital  stock  paid  in"?  The  insistence  of 
defendants'  counsel  is  that  the  assets  on  hand  and  available 
for  payment  of  debts,  no  matter  how  derived,  must  con- 
stitute the  fund  called  "  capital  stock  paid  in."  In  support 
of  this  contention  counsel  cites  2  Beach,  Priv.  Corp.  §  465, 
viz. :  "  In  respect  to  corporate  capital,  the  word  [capital]  is 
in  general  used  in  signifying  the  sum  paid  in  by  the  sub- 
scribers, with  the  addition  of  all  gains  and  profits  realized, 
with  such  diminutions  as  have  resulted  from  losses  incurred 
in  transacting  business.  In  this  sense  the  capital  of  a 
corporation  is  the  fund  with  which  it  transacts  its  business, 
and  embraces  all  its  property,  real  and  personal,  constituting 
the  assets  of  the  corporation  such  as  are  subject  to  execution 
at  law.  So  much  of  the  capital  as  is  represented  by  the 
capital  stock  issued  must  be  kept  unimpaired  during  the 
existence  of  the  corporation,  but  that  portion  of  the  capital 
which  represents  the  surplus  arising  from  the  operation  of 
business  of  the  corporation  is  subject  to  the  discretion  of  the 
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managers  in  regard  to  its  disposition.  Therefore  profits 
remain  a  part  of  the  fund  constituting  the  capital  until 
actually  divided  among  the  stockholders."  We  do  not 
think  the  quotation  from  Beach  sustains  the  position.  It 
will  be  observed  that  Mr.  Beach  in  this  quotation  is  dealing 
with  the  word  "  capital,"  and  he  does  not  treat  this  term  as 
synonymous  with  "  capital  stock."  In  the  very  next  section 
the  same  author  says,  viz. :  "  There  is  a  distinction  between 
the  capital  of  a  corporation  and  its  capital  stock,  though 
they  are  often  used  as  interchangeable  terms.  The  capital 
stock  is  clearly  not  the  same  as  property  possessed  by  the 
corporation,  for  the  capital  stock  remains  fixed,  although 
the  actual  property  of  the  corporation  varies  in  value,  and 
is  constantly  increasing  or  diminishing  in  amount.  What 
the  amount  of  the  capital  shall  be  is  in  the  discretion  of  the 
managers,  but  the  amount  of  the  capital  stock  is  limited 
and  determined  by  the  charter  and  the  laws  governing  it. 
It  follows,  therefore,  that  the  limit  imposed  upon  the  capital 
stock  of  the  corporation  does  not  restrict  the  amount  of 
property  which  it  may  own ;"  2  Beach,  Priv.  Corp.  §  466^ 

This  distinction  is  clearly  shown  in  section  791  of  Mora- 
wetz  on  Corporations,  in  these  words :  "  The  amount  of  the 
capital  stock  of  a  corporation  is  usually  fixed  at  a  definite 
sum  by  the  charter  or  other  instruments  which  have  been 
agreed  to  by  the  shareholders  as  containing  the  essential 
conditions  of  their  association.  It  is  so  fixed,  partly  for  the 
purpose  of  determining  the  scope  of  the  company's  business 
and  the  relative  rights  and  obligations  of  its  shareholders 
as  among  themselves,  and  partly  also  for  the  purpose  of  ob- 
taining commercial  credit  on  behalf  of  the  corporation  by 
indicating  to  it  what  security  has  been  provided  with  those 
who  deal  with  it.  Every  person  who  becomes  a  share- 
holder in  a  corporation,  and  every  person  who  deals  with  a 
corporation,  understands  that  the  fund  contributed  or  agreed 
to  be  contributed  as  the  company's  capital,  shall  be  charged 
with  the  payment  of  corporate  debts.     It  is  likewise  under- 
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stood,  where  there  is  no  express  provision  to  the  contrary, 
that  the  funds  so  charged  shall  be  the  only  security  for 
creditors,  and  the  shareholders  shall  not  be  individually 
liable  for  the  corporate  debts  and  obligations.     Every  con- 
tract entered  into  by  the  corporation  therefore  includes : 
(1)  An  implied  agreement  that  the  company's  capital  shall 
be  held  and  used  as  a  trust  fund,  equitably  pledged  as 
security  for  the  corporate  debts.     (2)  An  implied  represen- 
tation that  the  company's  capital  has  been  paid  in  or  sub- 
scribed, as  indicated  by  the  company's  charter,  and  that  the 
fund  contributed  or  subscribed  has  been  preserved  for  the 
purposes  for  which  it  was  provided."     "  Capital  stock  is  the 
SQui  fixed  by  the  corporate  charter  as  the  amount  paid  in  or 
to  be  paid  in  by  the  stockholders  for  the  prosecution  of  the 
business  of  the  corporation  and  for  the  benefit  of  corporate 
creditors.     The  capital  stock  is  to  be  clearly  distinguished 
from  the  amount  of  property  possessed  by  the  corporation. 
Occasionally  it  happens  that  under  the  terms  of  statutes  re- 
lating to  *  taxation,'  which  have  been  drawn  without  regard 
to  the  technical  meaning  of.  words,  the  courts  will  construe 
the  capital  stock  to  mean  *  all  the  actual  property  of  the 
corporation.'     But  this  is  for  the  purpose  of  carrying  out 
the  intent  of  the  statute,  and  is  net  the  real  meaning  of  the 
terms.     At  common  law  the  actual  stock  does  not  vary,  but 
remains  fixed,  although  the  actual  property  of  the  corpora- 
tion may  fluctuate  widely  in  value,  and  may  be  diminished 
by  losses  or  increased  by  gains :"  1  Cook,  Stock,  Stockh.  & 
Corp.  Law,  §  9.  See,  also,  Railroad  Co.  v.  Gaines,  97  U.  S.  697  ; 
Ohio  Life  Ins.  &  Trust  Co.  v.  Merchants'  Ins.  &  Trust  Co.,  11 
Humph.  (Tenn.)  1 ;  Union  Bank  v.  State,  9  Yerg.  (Tenn.) 
490 ;  Railroad  Co.  v.  Morrow,  87  Tenn.  406,  11  S.  W.  Rep. 
348 ;  City  of  Memphis  v.  Ensley,  6  Baxt.  (Tenn.)  653 ;  Nasli- 
ville  Gras   Light  Co.  v.  Mayor,  etc.,  of  Nashville,  8   Lea, 
(Tenn.)  406.    We  therefore  conclude  that  the  term  "  capital 
stock  paid  in  "  means  the  amount  subscribed  and  paid  by 
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the  stockholders,  and  that  amount  is  clearly  shown  by  the 
proof  to  have  been  $107,000. 

The  next  question  presented  is  whether  the  word  "  indebt- 
edness/' in  the  clause  of  the  charter  imposing  personal 
liability  on  the  directors  assenting  to  an  indebtedness  in 
excess  of  the  capital  stock  paid,  includes  bonded  indebted- 
ness. The  Chancellor  so  held.  The  contention  of  directors' 
counsel  is  that  the  term  means  the  floating  indebtedness, 
and  does  not  embrace  the  bonded  debt.  Counsel,  in  order 
to  support  this  contention,  go  into  a  history  of  previous 
legislation  on  this  subject,  but  we  have  been  unable  to 
derive  much  light  from  that  source.  The  only  material 
difference  we  note  between  the  former  acts  and  the  statute 
in  question  is  that  in  the  latter  the  words  "  paid  in  "  have 
been  added.  The  former  acts  simply  provided  that  the  in- 
debtedness should  not  exceed  the  capital  stock.  We  think 
the  addition  of  the  words  "  paid  in  "  strengthens  rather  than 
diminishes  the  force  of  the  argument  that  bonded  indebted- 
ness is  within  the  meaning  of  the  statute.  The  construction 
contended  for  by  counsel  for  the  directors  would  lead  to  this 
anonftily :  that  directors  having  contracted  indebtedness  to 
the  limit  allowed  by  the  charter  may  fund  the  liability  in 
bonds,  secure  them  by  a  recorded  mortgage,  and  then,  with- 
out risk  to  themselves,  incur  additional  indebtedness,  and 
repeat  the  process  toties  quoties.  We  have  been  furnished 
with  no  direct  authority  on  the  point  now  being  adjudged. 
Counsel,  however,  cite  Stone  v.  Chisolm,  113  U.  S.  302, 5  Sup. 
Ct.  Rep.  497,  where  it  appeared  that  the  indebtedness  with 
which  the  directors  were  sought  to  be  charged  under  a  North 
Carolina  statute  was  a  registered  bonded  indebtedness ;  but 
the  precise  point  raised  here  was  not  presented  or  decided. 
We  think  this  section  of  the  charter  of  the  car-wheel  com- 
pany is  unambiguous,  and  the  term  "  indebtedness  "  clearly 
includes  the  bonded  debt. 

It  is  insisted  by  defendants'  counsel  that  the  directors' 
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listbility  does  not  constitute  a  fund  for  the  benefit  of  cred- 
itors generally,  but  that  it  is  a  specific  liability  in  favor  of 
individual  creditors  whose  debts  were  illegally  contracted, 
and  that  other  creditors,  whose  debts  were  legally  contracted, 
cannot  avail  themselves  of  it.    That  prppositidn  is  true,  but 
in  conceding  this  we  do  not  wish  to  be  understood  as  agree- 
ing that  each  creditor  whose  debt  has  been  illegally  con- 
tracted may  maintain  a  separate  suit  against  the  directors 
for  the  assertion  of  his  individual   claim.     We   held   in 
Moulton  V.  Counell-Hall-McLester  Co.,  93  Tenn.  377,  27  S.  W. 
Rep.  672,  that  the  liability  of  the  directors  is  a  fund  created 
by  the  statute  for  the  benefit  of  all  the  creditors  whose  debta 
were  incurred  in  excess  of  the  capital  stock  paid  in  with  the 
assent  of  the  directors,  and  that  the  bill  must  be  filed  for 
the  benefit  of  all  creditors  so  situated.     In  this  view  the 
present  bill  is  properly  framed  :  Hornor  v.  Henning,  93  U.  S. 
231;  Stone  v.  Chisolm,  113  U.  S.  302, 5  Sup.  Ct.  Rep.  497 ;  Pol- 
lard V.  Bailey,  20  Wall.  520.     In  Stone  v.  Chisolm,  113  U.  S. 
302,  5  Sup.  Ct.  Rep.  497,  Justice  Matthews,  in  stating  the 
reason  of  the  rule,  said,  viz. :  "  The  conditions  of  the  personal 
liability  of  the  directors  of  the  corporation,  expressed  in  the 
statute,  are  that  there  shall  be  debts  of  the  corporation  in  ex- 
cess of  the  capital  stock  actually  paid  in,  to  which  the  directors 
sought  to  be  charged  shall  have  assented.  ...  To  ascertain 
the  extient  of  the  liability  in  a  given  case  requires  an  ac- 
count to  be  taken  of  the  amount  of  the  corporate  indebted- 
ness and  of  the  amount  of  the  capital  stock  actually  paid 
in — facts  which  the  directors,  upon  whom  the  liability  is 
imposed,  have  a  right  to  have  determined,  once  for  all,  in  a 
proceeding  which  shall  include  all  who  have  an  adverse 
interest,  and  a  right  to  participate  in  the  benefit  to  result 
from  enforcing  the  liability.  .  .  .  The  evident  intention  of 
the  provision  is  that  the  liability  shall  be  for  the  common 
benefit  of  all  entitled  to  enforce  it  according  to  their  inter- 
est ;  an  apportionment  which,  in  case  there  cannot  be  satis- 
faction for  all,  can  only  be  made  in  a  single  proceeding  to 
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which  all  interested  can  be  made  parties.  ...  It  is  imma- 
terial/' continues  the  court, "  that  in  the  present  case  it  does 
not  appear  that  there  are  other  creditors  than  the  plaintiff 
in  error.  There  can  be  but  one  rule  for  construing  the 
section,  whether  the  creditors  be  one  or  many." 

The  next  assignment  is  that  the  Chancellor  erred  in  de- 
creeing that  all  the  debts  of  the  company  contracted  after 
April  30,  1885,  were  created  with  the  assent  of  the  di- 
rectors. It  may  be  conceded  that  this  assignment  presents 
a  question  of  some  difficulty,  and  probably  the  determining 
issue  in  the  case.  The  language  of  the  statute  is,  viz. :  "  If 
the  indebtedness  of  said  company  shall  at  any  time  exceed 
the  capital  stock  paid  in,  the  directors  assenting  thereto  shall 
be  individually  liable  to  the  creditors  for  said  excess."  It 
may  be  remarked  that  this  clause  is  peculiar  to  charters  of 
mining  and  manufacturing  companies,  and  is  a  discrimina- 
tion, to  some  extent,  against  this  class  of  domestic  cor{>ora- 
tions.  It  has  been  uniformly  held  that  such  statutes,  being 
in  derogation  of  the  common  law,  must  be  strictly  con- 
strued. As  stated  by  Mr.  Cook  in  his  work  on  Stocks  and 
Stockholders :  "  They  [such  statutes]  are  a  wide  departure 
from  established  rules,  and,  though  founded  on  considera- 
tions of  public  policy  and  general  convenience,  are  not  to 
be  extended  beyond  the  plain  intent  of  the  words  of  the 
statute :"  Hand  v.  Cole,  88  Tenn.  402, 403, 12  S.  W.  Rep.  922  ; 
2  Spell.  Priv.  Corp.  §  921 ;  Allison  v.  Coal  Co.,  87  Tenn.  62, 
63,  9  S.  W.  Rep.  226.  Says  Mr.  Thompson,  in  his  commen- 
taries on  Private  Corporations  (§  4271:)  "  It  is  a  principle  of 
legal  procedure  that  when  a  party  sues  to  enforce  a  liability 
created  by  statute  in  derogation  of  the  common  law,  he 
must  not  only  distinctly  aver,  but  he  must  make  strict  proof 
of,  a  case  within  the  terms  of  the  statute.  The  principle 
operates,  if  possible,  more  strongly  where,  as  in  the  case 
under  consideration,  the  statute  creates  a  liability  in  the 
nature  of  a  penalty.  The  principle  is  believed  to  be  a  rule 
of  right  rather  than  a  rule  of  procedure,  and  hence  appli- 
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cable  in   the  equitable  as  well   as  in  the  legal  forum." 
Where  the  liability  is  imposed  upon  " '  the  directors  assent- 
ing thereto/  the  creditor  .  .  .  must  both  allege  and  prove 
that  the  directors  against  whom  he  proceeds  did  assent  to 
the  unlawful  contract :"  3  Thomp.  Priv.  Corp.  §  4266.  Again, 
the  same  author,  at  §  4264,  says :  "  On  the  other  hand,  where 
the  liability  ...  is  for  the  excess,  an  interpretation  has  been 
fallen  into  which  assimilates  their  liability  to  that  of  guar- 
antors of  final  payment,  which  is  believed  to  comport  best 
with  the  real  policy  of  all  such  statutes  by  holding  that  the 
effect  of  the  statute  is  to  make  the  directors  individually 
liable  for  such  specific  debts  only  as  were  contracted  with 
their  assent  in  excess  of  the  paid-up  capital,  and  which  re- 
mained unpaid  after  the  exhaustion  of  the  corporate  assets." 
These  principles  have  all  been  recognized  and  applied  by 
this  court  in  the  case  of  Allison  v.  Coal  Co.,  87  Tenn.  62,  63, 
9  S.  W.  Rep.  226.     The  liability  of  a  director  is  contingent, 
and  is  made  to  depend  upon  four  conditions,  namely  :  First, 
assent  by  him  to  the  creation  of  the  particular  debt  upon 
which  he  is  sued  ;  second,  that  the  debt  has  not  been  paid  ; 
thin!,  that  the  assets  of  the  corporation   have  been  ex- 
hausted ;  fourth,  that  the  particular  debt  is  in  excess  of  the 
capital  stock.     Judge  Lurton,  in  delivering  the  opinion  of 
this  court  in  Allison  u  Coal  Co.,  said :  "  Unless  the  very 
debt  upon  which  it  is  sought  to  hold  the  director  to  indi- 
vidual liability  was  created  by  the  assent  of  the  director,  it 
is  not  the  case  provided  for  by  the  charter."     The  cardinal 
inquiry,  then,  upon  this  branch  of  the  case  is  whether  there  is 
proof  in  this  record  of  assent  by  the  directors  to  the  creation  of 
the  particular  debts  for  which  the  directors  are  sought  to  be 
held  individually  liable  under  this  statute.     It  is  insisted 
by  cdunsel  for  the  directors  that  the  assent  contemplated  by 
the  statute  must  be  given  by  the  directors,  not  as  individuals, 
nor  even  as  stockholders,  but  in  their  capcwjity  as  directors. 
We  are  constrained  to  believe,  upon  mature  consideration, 
that  this  construction  is  the  proper  one  to  be  given  this 
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statute.  This  construction  accords  with  the  general  rule 
that  directors  must  act  as  an  official  body.  Mr.  Cook,  in 
his  work  on  Stock,  states  the  rule  thus :  **  Moreover,  the 
directors  can  contract  and  act  only  as  a  body  duly  notified 
and  assembled.  The  members  of  the  board  cannot  agree 
separately,  and  outside  of  the  meeting,  and  thereby  bind 
the  corporation.  Nor  can  a  minority  of  the  body  meet  and 
bind  the  board.  A  majority  must  be  present,  and  then  a 
majority  of  that  majority  binds  the  corporation.  A  single 
director  has  no  power  to  contract  for  the  corporation :"  2 
Cook,  Stocks  &  S.  §  712.  So  we  think,  when  it  is  sought  to 
hold  a  director  to  individual  liability  under  the  provisions 
of  this  highly  penal  statute,  it  must  be  shown  that  his  assent 
was  given  in  his  capacity  as  director,  acting  concurrently 
with  a  majority  of  the  official  board.  We  do  not  hold  that 
the  only  evidence  of  this  official  assent  must  be  found  in 
the  minutes  of  the  board,  but  we  do  hold  there  must  have 
been  an  official  meeting  when  assent  was  given,  whether  it 
appears  on  the  minutes  or  otherwise.  In  other  words,  we 
hold  the  official  minutes  do  not  constitute  the  only  evidence 
of  official  assent,  provided  it  is  made  otherwise  to  appear 
that  at  a  meeting  of  the  official  body  the  directors  sought 
to  be  charged  assented  to  the  creation  of  the  particular  debt. 
Tested  by  this  rule,  we  find,  upon  an  examination  of  the 
record,  that  only  one  of  the  debts  with  which  the  directors 
are  sought  to  be  individually  charged  was  officially  assented 
to,  namely,  that  in  favor  of  Peter  Staub  for  lease  of  foundry. 
It  is  not  assigned  as  error  that  the  Chancellor  refused  any 
relief  against  the  directors  on  account  of  the  payment  of 
dividends  amounting  to  $28,000.  It  is  contended  by  counsel 
that  said  dividends  were  paid  at  a  time  and  under  circum- 
stances that  rendered  the  payment  unlawful,  and  was  a  di- 
version of  the  assets  of  the  corporation.  The  charter  of 
this  company  provides,  viz. :  "  If  the  directors  declare  and 
pay  any  dividend  when  the  company  is  insolvent,  or  which 
declaration  of  a  dividend  would  diminish  the  amount  of 
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the  capital  stock,  they  shall  be  jointly  and  severally  liable 
to  creditors  for  the  amount  of  dividends  thus  declared.  Any 
director  may  avoid  liability  by  voting  against  the  dividend, 
or  by  filing  his  objections  in  writing  as  soon  as  he  ascer- 
tained a  dividend  has  been  made."  The  dividends  in  ques- 
tion were  paid,  viz. :  April  30,  1884,  4  per  cent,  f  4,280 ; 
April  30,  1886,  4  per  cent.,  $4,280;  April  30,  1887,  4 
per  cent.,  $4,280;  April  30,  1888,  4  per  cent.,  $4,280; 
April  30,  1889,  5  per  cent.,  $5,350 ;  April  30,  1890,  6 
per  cent.,  $6,420.  It  is  insisted  that  the  first  dividend,  paid 
April  30, 1883,  was  paid  out  of  the  proceeds  of  the  bonds 
which  had  been  sold  by  the  company  at  a  discount  of 
22  per  cent.,  and  that  the  remaining  dividends  were  paid 
at  a  time  when  the  corporation  was  insolvent,  and  when 
its  indebtedness  exceeded  the  amount  of  its  paid-up  capital 
stock.  The  Chancellor,  upon  the  hearing,  was  of  opinion 
that  the  directors  were  warranted  in  the  payment  of  these 
dividends,  and  that  the  defendants  were  not  liable  to  the 
creditors  Of  the  corporation.  It  is  true,  as  argued  by  counsel, 
that  when  these  dividends  were  declared  the  indebtedness 
of  the  corporation  did  exceed  the  amount  of  capital  stock 
paid  in ;  but  under  the  statutes  last  cited  this  fact  does  not 
determine  the  liability  of  directors.  The  inhibition  of  the 
statute  is  against  declaring  dividends  when  tlie  company  is 
insolvent,  or  when  such  dividends  will  diminish  the  amount 
of  the  capital  stock.  If  the  assets  were  reasonably  worth, 
or  are  honestly  believed  to  be  worth,  largely  more  than  the 
company's  indebtedness,  and  upon  this  basis  profits  are 
estimated,  the  company  is  not  insolvent,  although  its  in- 
debtedness may  exceed  its  capital  stock  paid  in.  The  record 
discloses  that  when  these  dividends  were  declared  this  com- 
pany was  engaged  in  a  very  extensive  business,  and  was 
realizing  large  receipts  from  the  sale  of  the  products  of  its 
manufacture.  Its  assets  were  estimated  by  its  directors  to 
be  largely  in  excess  of  the  company's  liabilities,  and  the 
proof  shows  that  said  assets,  which   consisted   largely  of 
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mineral  lands^  were  largely  more  valuable  then  than  at  a 
later  period.  The  proof  indicates  that  during  the  years 
covering  the  declaration  of  dividends  the  company  was  re- 
alizing a  net  profit  in  its  business,  and  there  was  no  reason 
why  those  profits  should  not  have  been  distributed  among 
its  stockholders.  The  conduct  of  the  directors  is  to  be  viewed 
in  the  light  of  the  financial  status  of  the  company  at  that 
period,  and  is  not  to  be  determined  by  its  ultimate  insol- 
vency, precipitated,  doubtless,  by  the  universal  paralysis  of 
business  then  prevailing  throughout  this  country.  When 
the  large  volume  of  business  transacted  by  this  company  is 
considered,  it  is  not  perceived  how  its  insolvency  could  have 
been  superinduced  by  the  small  dividends  declared.  We 
are  of  opinion  there  was  no  error  in  the  action  of  the  Chan- 
cellor upon  this  branch  of  the  case. 

The  next  matter  for  consideration  arises  upon  the  answer 
and  cross-bill  of  Peter  Staub.  As  a  creditor  of  the  car-wheel 
company,  Staub,  on  May  13,  1892,  became  a  party  to 
the  original  proceedings,  and  filed  an  answer, '  in  which 
he  admitted  the  material  allegations  of  the  bill.  His 
answer  was  also  filed  as  a  cross-bill,  in  which  it  was  alleged 
.  that  on  December  31,  1890,  he  leased  to  the  car- wheel  com- 
pany his  foundry  property  on  Hardee  street,  in  the  city  of 
Knoxville,  for  a  term  of  five  years,  at  a  rental  of  $4,000 
per  annum,  payable  in  monthly  instalments  of  $333.33. 
It  is  then  alleged  that  the  company  is  indebted  to  him  in 
the  sum  of  $1,500  on  account  of  accrued  rents,  which  he 
seeks  to  recover,  and  also  asks  a  decree  for  the  rents  for  the 
unexpired  term  as  the  same  mature.  It  is  further  alleged 
that  the  directors  of  the  company  assented  to  the  lease,  and 
are  individually  liable  to  him,  for  the  reason  that  at  the  time 
this  lease  was  contracted  the  indebtedness  of  the  company 
exceeded  its  paid-in  capital  stock.  Complainant  in  the 
cross-bill  also  joined  in  the  prayer  of  the  original  bill  for 
the  appointment  of  a  receiver.  It  further  appears  that  on 
November  28,  1892,  Staub  filed  a  petition  in  said  cause, 
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stating  that  by  reason  of  non-user  the  foundry  property  was 
getting  out  of  repair,  and  asking  that  proper  repairs  be 
made  by  the  receiver.     Petitioner  further  prayed  that  the 
leasehold  be  sold,  alleging  that  the  value  of  the  lease  was 
being  deteriorated  each  day.     It  further  appears  that  upon 
motion  of  counsel  for  Staub  the  Chancellor  allowed  as  a 
preferred  claim  all  rents  accrued  and  accruing  upon  the 
leasehold  property  from  May  10, 1892,  date  of  appointment 
of  temporary  receiver,  up  to  date  of  confirmation  of  sale  of 
leasehold,  which  the  receiver  was  ordered  to  pay  out  of  any 
funds  in  his  hands  belonging  to  the  company.     In  accord- 
ance  with  the  decree  of  the  Chancellor,  the  unexpired 
term  of  the  lease  was  sold  by  the  clerk  and  master,  and  pur- 
chased by  the  Clark  Foundry  &  Machine  Company  at  the 
price  of  $4,500.     This  amount  not  being  suflBcient  to  dis- 
charge balance  of  rent  for  the  unexpired  term,  the  Chan- 
cellor decreed  that  the  company  should  be  liable  for  the 
difference  between  the  amount  realized  from  the  sale  of  the 
leasehold  and  the  same  contracted  to  be  paid  in  the  lease, 
and  he  accordingly  pronounced   a  judgment  against  the 
company  for  this  deficit,  amounting  to  the  sum  of  f  3,600. 
Two  assignments  of  error  are  based  upon  the  action  of  the 
Chancellor  in  his  disposition  of  the  matters  presented  in 
this  lease.     The  first  is  that  he  erred  in  decreeing  that  the 
car-wheel  company  was  •  indebted  to    Peter  Staub  in  the 
sum  of  $3,600  on  account  of  the  unexpired  term  of  the 
lease ;  that  this  unes^ired  term  had  been  sold  to  the  Clark 
Foundry   &  Machine  Company,   and  the  purchasers  be- 
came onerated  with  the  payment  of  the  entire  rental.     We 
think  the  proposition  embodied  in  this  assignment,  that  the 
purchaser,  after  buying  the  unexpired  term  of  the  lease  at 
chancery  sale,  should  nevertheless  be  charged  with   the 
contract  rental  of  the  original  lease  for  balance  of  term, 
carried  on  its  face  its  own  refutation.     The  second  assign- 
ment is  that  the  court  erred  in   holding  that  the  rents 

accruing  from  the  Staub  lease  after  the  appointment  of  the 
11 
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receiver  up  to  date  of  confirmation  of  sale  of  leasehold  con- 
stituted a  first  charge  upon  the  funds  and  property  in  the 
receiver's  hands,  and  ordering  same  paid  as  an  expense  of 
the  receivership.  In  support  of  this  assignment  counsel  for 
appellant  argues  that  complainant  Staub  became  a  party  to 
the  original  biU  in  this  cause  by  which  the  car-wheel  com- 
pany  was  enjoined  from  prosecuting  its  business  or  using  its 
leasehold  property,  and  had  permanent  receiver  appointed, 
and  the  leasehold  sold  ;  in  a  word,  that  the  possession  and 
holding  of  the  leasehold  estate  from  May  10, 1892,  until  it 
was  sold,  and  sale  confirmed,  was  all  done  at  the  instance 
and  for  the  benefit  of  Staub,  the  lessor.  It  is  contended, 
however,  by  counsel  for  Staub,  that  the  receiver  took  posses- 
sion of  the  property,  and  proceeded  to  rent  some  of  it  to 
tenants.  The  evidence  wholly  fails  to  show  any  renting  of 
the  property  by  the  receiver,  nor  is  there  any  proof  that 
the  receiver  has  ever  charged  or  received  any  rent  for  such 
occupation.  At  most  the  record  shows  that  one  or  two  per- 
sons were  permitted  to  occupy  a  part  of  the  premises 
temporarily.  As  suggested  by  counsel,  for  aught  that  ap- 
pears in  this  record,  "  this  temporary  use  may  have  been 
for  the  protection  of  the  property."  It  is  insisted  by  counsel 
that  such  temporary  occupation  of  the  property  by  permis- 
sion of  the  receiver  would  not  be  an  adoption  of  the  lease 
by  the  receiver,  so  as  to  bind  the  assets  in  his  hands. 
Again,  it  is  insisted  that  the  receiver  had  no  authority 
to  adopt  this  lease,  and,  even  if  he  liad  attempted  to  do 
so,  it  would  not  bind  the  court  or  the  creditors.  It  is 
then  suggest^  that  complainant  Staub  in  none  of  his 
pleadings  had  ever  claimed  that  the  receiver  was  liable  for 
the  rents,  or  that  he  had  adopted  the  lease.  "  A  receiver 
derives  his  authority  from  the  act  of  the  court  appointing 
him,  and  not  from  the  act  of  the  parties  at  whose  suggestion 
or  by  whose  consent  he  is  appointed  ;  and  the  utmost  effect 
of  his  appointment  is  to  put  the  property  from  that  time 
into  his  custody  as  an  officer  of  the  court  for  the  benefit  of 
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the  party  ultimately  proved  to  be  entitled,  but  not  to  change 
the  title,  or  even  right  of  possession,  in  the  property:" 
Union  Bank  of  Chicago  v.  Kansas  City  Bank,  136  U.  S.  223, 
10  Sup.  Ct.  Rep.  1013.    As  observed  in  another  case :  "  The 
ordinary  chancery  receiver,  such  as  we  have  in  this  case,  is 
clothed  with  no  estate  in  the  property,  but  is  a  mere  custo- 
dian of  it  for  the  court;  and  by  special  authority  may 
become  an  officer  of  the  court  to  effect  a  sale  of  the  prop- 
erty, if  that  be  deemed   necessary  for  the  benefit  of  the 
parties  concerned.  If  the  order  of  the  court  under  which  the 
receiver  acts  embraces  the  leasehold  estate,  it  becomes  his 
duty,  of  course,  to  take  possession  of  it.     But  he  does  not, 
by  taking  such  possession,  become  assignee  of  the  term  in 
any  proper  sense  of  the  word.     He  holds  that  as  he  would 
hold  any  other  property  involved — for  and  as  the  hand  of 
the  court,  and  not  as  assignee  of  the  term :"  Gaither  v.  Stock- 
bridge,  67  Md.  222,  9  Atl.  Rep.  632,  and  10  Atl.  Rep,  309 ; 
Railroad  Co.  v.  Humphreys,  145  U.  S.  86,  12  Sup.  Ct.  Rep. 
787.     In  order  to  bind  a  receiver,  or  one  standing  in  a  like 
relation  to  a  leasehold  estate,  for  rents,  he  must  elect  to  accept 
the  lease,  and  he  thereby  becomes  vested  with  the  title  to  the 
leasehold  interest :  In  re  Otis,  101  N.  Y.  585,  5  N.  E.  Rep. 
671.    We  infer,  from  briefs  of  counsel  filed  in  this  cause, 
that  the  Chancellor  allowed  these  rents  to  Staub  as  a  pre- 
ferred claim  upon  the  idea  that  they  were  properly  charge- 
able to  the  receiver  as  an  operating  expense.     We  find 
nothing  in  the  record  to  warrant  such  an  assumption ;  nor 
is  there  any  basis  for  the  other  contention — that  there  was 
in  fact  an  adoption  of  the  lease  by  the  receiver.     In  our 
opinion,  the  action  of  the  Chancellor  in  allowing  as  a  prior 
charge  upon  the  funds  in  the  hands  of  the  receiver  rents 
that  accrued  from  the  appointment  of  the  receiver  until 
the  confirmation  of  the  sale  of  the  leasehold  was  clearly 
erroneous. 

The  result  is  that  complainants  are  entitled  to  a  decree 
^inst  Staab  on  his  refunding  for  the  rents  so  improperly 
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allowed  him.  The  decree  of  the  Chancellor  in  the  particu- 
lars herein  indicated  will  be  modified,  but  in  all  other  re- 
spects affirmed. 

LIABILITY  OF  DIBECTOBS  FOB  DEBTS  IN  EXCESS 

OF  THE  FBESCBIBED  LIMIT. 

1.  Liability  of  Directors  for  Excess  Debts— Who  may  re- 
cover.—In  several  states  there  exist  statutory  provisions  which 
make  the  directors,  and  occasionally  the  officers,  of  a  corpora^ 
tion,  jointly  and  severally  hable  to  its  ^creditors  for  any  debts 
contracted  by  them  on  its  behalf,  in  excess  of  a  prescribed  limit, 
generally  the  value  of  the  capital  stock  of  the  corporation : 
Deering,  Civil  Code  Cal.  §  309 ;  Comp.  L.  Dak.  §  2928 ;  Starr 
&  Curtis's  Ann.  Stat.  111.  p.  616,  §  16 ;  Ann.  Code  Miss.  §  853 ; 
Gen.  Stat,  Nev.  §  815 ;  Rev.  Stat.  N.  H.  p.  415,  §  5 ;  Comp. 
L.  N.  Mex.  §  205 ;  Suppl.  Rev.  Stat  N.  Y.  1892,  c.  688,  §  24, 
p.  4074;  Stat  Okl.  §  958 ;  M.  &  V.  Code  Tenn.  §  1858 ;  Act 
Vt  1892,  Nov.  22 ;  P.  L.  59,  §  21 ;  Rev.  Stat  Wyo.  §  523.  Simi- 
lar provisions  are  frequently  met  with  in  private  charters.  But 
wherever  found,  the  liability  is  purely  statutory,  unknown  to 
the  common  law  :  Frost  Mfg.  Co.  v.  Foster,  76  Iowa,  535 ;  and  is 
abrogated  by  a  statute  permitting  the  incurring  of  debts  by  cor- 
porations to  an  amount  greater  than  that  allowed  by  charter : 
Niagara  Bridge  Works  v,  Jose,  59  N.  H.  81.  It  does  not  operate 
to  invalidate  the  excess  of  indebtedness  as  against  the  corpora- 
tion, nor  to  avoid  a  conveyance  or  mortgage  of  corporate  prop- 
erty executed  to  secure  the  debt.  It  merely  provides  an  addi- 
tional remedy  for  the  creditor:  Underbill  v.  Santa  Barbara 
Land,  Bdg.  &  Imp.  Co.,  93  Cal.  300 ;  Sells  v.  Rosedale  Grocery 
&  Commission  Co.,  72  Miss.  590.  Any  creditor  of  the  corpora- 
tion, whether  a  stranger,  a  stockholder,  an  officer,  or  a  director, 
may  recover  under  these  statutes :  Anderson  v.  Blattau,  43  Mo. 
42,  overruling  pro  tanto  Kritzer  v,  Woodson,  19  Mo.  327 ;  except 
a  director  who  is  himself  liable :  Thacher  v.  King,  156  Mass. 
490;  McQave  v.  Thompson,  36  Hun,  (N.  Y.)  365;  but  one 
creditor  has  no  right,  under  these  provisions,  to  sue  alone  for 
the  recovery  of  his  own  debt  The  liability  creates  a  fund  in 
which  all  who  are  entitled  to  share  participate  pro  rata,  accord- 
ing to  the  amounts  of  their  respective  debts :  Homor  v.  Hen* 
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ning,  93  U.  S.  228 ;  Stone  t;.  Chisolm,  113  U.  S.  302 ;  Buchanan 
V.  Bartow  Iron  Co.,  3  111.  App.  191 ;  Low  v,  Buchanan,  94  111.  76, 
affirming  3  111.  App.  202 ;  Woolverton  v.  Taylor,  132  111.  197 ; 
Anderson  v.  Speers,  21  Hun,  (N.  Y.)  668,  reversing  58  How.  Pr. 
(N.  Y.)  68;  Sturges  v.  Burton,  8  Ohio  St.  215;  and  all  the 
creditors  and  the  corporation  itself  must  be  made  parties,  or  be 
represented,  so  that  all  the  facts  can  be  ascertained,  and  all  the 
equities  adjusted  :  Natl.  Bk.  of  Auburn  v.  Dillingham,  147  N.  Y. 
603,  reversing  86  Hun,  100.  Accordingly,  if  several  actions  are 
brought  on  behalf  of  individual  creditors  to  enforce  this  liabil- 
ity, in  which  the  same  attorney  appears  for  each,  the  plaintiffs 
may  be  required  to  elect  which  action  shall  proceed,  and  the 
others  will  be  stayed  until  judgment  is  recovered  in  the  one  pro- 
ceeded  with,  when  all  the  plaintiflfe  may  come  in  and  prove 
their  claims  in  that  action:  American  Grocery  Co.. v.  Flint,  39 
N.  Y.  Suppl.  153.  If  the  actions  are  brought  by  different  attor- 
neys, no  right  of  election  exists,  and  a  demurrer  for  want  of 
proper  parties  must  be  sustained. 

2.  Nature  of  the  Liability— Form  of  Action.— There  is  con- 
siderable difference  of  opinion  as  to  the  nature  of  the  liability 
thus  imposed.  Some  courts  hold  it  to  be  penal,  as  in  the  case 
of  the  liability  imposed  for  failure  to  file  the  various  reports 
and  certificates  required  by  law,  or  for  filing  false  reports  and 
certificates :  Irvine  v.  McKeon,  23  Cal.  472 ;  First  Nat.  Bk.  of 
Plymouth  v.  Pric^,  33  Md.  487 ;  Halsey  v.  McLean,  12  Allen, 
(Mass.)  438 ;  Motley  v.  Pratt,  35  N.  Y.  Suppl.  184 ;  Sturges  v.. 
Burton,  8  Ohio  St.  215 ;  Rogers  v.  Bonnett,  (Okl.)  37  Pac.  Rep. 
1078.  This  view,  however,  seems  to  be  founded  on  a  mis- 
taken analogy.  The  only  cases  in  which  it  has  even  a  show 
of  reason  are  those  in  which  the  creation  of  the  debt  is  for- 
bidden, so  that  the  act  of  the  directors  in  contracting  it  may 
be  considered  as  a  tort,  or  those  in  which  they  are  made  liable 
for  more  than  the  mere  excess.  But  the  doctrine  supported  by 
the  weight  of  both  reason  and  authority  is,  that  this  liability  is 
contractual,  not  penal,  and  analogous  to  that  of  a  surety  :  Homor 
17.  Henning,  93  U.  S.  228;  Stone  v.  Chisolm,  113  U.  S.  302; 
Neal  V,  Moultrie,  12  Ga.  104 ;  Woolverton  v.  Taylor,  132  111. 
197;  McComb  v.  Kellogg,  16  N.  Y.  State  Repr.  16;  Natl.  Bk. 
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of  Auburn  v,  Dillingham,  147  N.  Y.  603,  reversing  on  another 
point,  86  Hun,  100 ;  though  it  is  to  be  construed  strictly,  83  if 
it  were  penal.  This  question  is  of  importance  in  determining 
the  form  of  action  to  recover  the  liability.  Where  that  is 
regarded  as  penal,  the  proper  action  is  debt :  Stui^es  v.  Burton, 
8  Ohio  St  215 ;  where  it  is  considered  contractual,  by  bill  in 
equity,  to  which  all  the  creditors  interested  are  made  parties,  or 
in  which  one  sues  on  behalf  of  himself  and  all  others  inter- 
ested: Ilomor  V.  Henning,  93  U.  S.  228.;  Stone  v.  Chisolm, 
113  U.  S.  302 ;  Buchanan  v.  Bartow  Iron  Co.,  3  111.  App.  191 ; 
Low  V.  Buchanan,  94  111.  76,  affirming  3  111.  App.  202; 
Woolverton  v.  Taylor,  132  111.  197 ;  Merchants'  Bk.  of  New- 
buryport  v,  Stevenson,  10  Gray,  (Mass.)  232 ;  Anderson  v. 
Speers,  21  Hun,  (N.  Y.)  568,  reversing  58  How.  Pr.  (N.  Y.)  68  ; 
Moulton  V.  Connell-Hall-McLester  Co.,  93  Tenn.  377.  To 
this  there  are  two  possible  exceptions  *  First,  when  the  debts 
for  which  the  directors  are  liable  are  less  than  the  excess,* 
(which  is  possible,  though  not  probable,)  for  then  each  creditor 
would  recover  more  in  equity  than  he  is  entitled  to :  Merchants' 
Bk.  of  Newburyport  v,  Stevenson,  10  Gray,  (Mass.)  232 ;  and 
second,  when  there  is  but  a  single  creditor  entitled  to  recover : 
Low  V.  Buchanan,  94  111.  76,  affirming  3  111.  App.  202.  In 
such  cases  recovery  may  be  had  at  law ;  but  the  declaration 
must  all^e  all  facts  necessary  to  give  jurisdiction. 

3.  Extent  of  Liability— Set-off.— The  extent  of  the  liability 
thus  imposed  depends  entirely  lipon  the  wording  of  the  statute 
or  charter  that  creates  it,  but  in  the  absence  of  a  clearly  expressed 
intention  to  the  contrary,  it  will  be  construed  to  include  merely 
the  excess  of  indebtedness  over  the  prescribed  limit,  not  the 
whole  mass  of  corporate  indebtedness,  nor  even  the  whole 
excess  debt,  if  that  be  greater  than  the  actual  excess:  Natl.  Bk. 
of  Auburn  v.  Dillingham,  86  Hun,  (N.  Y.)  100,  reversed  on 
another  point,  147  N.  Y.  603 ;  Sturges  v.  Burton,  8  Ohio  St 
215.  If,  however,  the  liability  is  extended  by  express  words  to 
the  whole  debt  or  the  indebtedness  of  the  corporation,  that 
expressed  intent  prevails :  Rogers  v.  Bonnett,  (Okl.)  37  Pac. 
Rep.  1078.  The  amount  of  stock  held  by  the  directors  respects 
ively  has  no  bearing  on  the  extent  of  their  liability:   First 
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Nad.  Bk.  of  Barre  v.  Hingham  Mfg.  Co.,  127  Mass.  563;  a 
creditbr  can  only  recover  in  equity  the  proportion  of  the  liability 
which  his  debt  bears  to  the  total  of  the  indebtedness  of  the  cor- 
poration to  those  creditors  who  are  entitled  to  enforce  the  lia- 
bility :  Low  V.  Buchanan,  94  111.  76,  affirming  3  111.  App.  202  ; 
Anderson  v.  Speers,  21  Hun,  (N.  Y.)  568,  reversing  58  How.  Pr. 
(N.  Y.)  68;  and  the  defendant  may  set  o£f  against  this,  divi«^ 
dends  received  on  proof  of  the  debt  against  the  corporation  on 
its  bankruptcy  or  insolvency :  Merchants'  Bk.  of  Newburyport 
V.  Stevenson,  10  Gray,  (Mass.)  232 ;  Natl.  Bk.  of  Barre  v.  Hing- 
ham Mfg.  Co.,  127  Mass.  563 ;  or  payment  of  preferences  in  an 
assignment :  Merchants'  Natl.  Bk.  of  Newburyport  v,  Stevenson, 
10  Gray,  (Mass.)  232.  So,  debts  of  the  corporation  previously 
paid  may  be  set  oS  against  the  total  amount  for  which  the 
defendant  is  liable :  Tallmadge  v.  Fishkill  Iron  Co.,  4  Barb. 
(N.  Y.)  382. 

4.  Baquisites  of  the  Right  to  Recover. —There  are  four  re- 
quisites that  are  essential  to  the  maintenaCnce  of  such  an  action: 
(1)  The  directors  sought  to  be  charged  should  have  been  such 
at  the  time  of  the  contracting  of  the  alleged  excess  debt :  Irvine 
V,  McKeon,  23  Cal.  472.  They  are  not  liable  for  debts  incurred 
by  their  predecessors  or  successors :  Schofield  v.  Henderson,  67 
Ind.  258 ;  Windham  Provident  Inst,  for  Sav.  v.  Sprague,  43  Vt. 
502.  (2)  They  should  have  assented  to  the  creation  of  that 
debt ;  but  assent  will  be  presumed  from  a  failure  to  dissent  at 
the  time,  when  present  at  the  meeting  at  which  the  contracting 
of  the  debt  is  authorized  or  ratified,  or  afterwards,  when  it  is 
brought  to  their  notice :  Irvine  v.  McKeon,  23  Cal.  472.  Actual 
knowledge  must  be  shown,  however:  Lewis  v.  Montgomery,  146 
m.  30,  affirming  48  111.  App.  282 ;  Patterson  v.  Robinson,  36 
Hun,  (N.  Y.)  622 ;  and  since  the  statute  requires  assent  to  the 
creation  of  the  debt,  a  failure  to  dissent,  or  even  an  actual  recog- 
nition of  and  assent  to  it  after  it  is  contracted,  will  not  bind 
those  who  had  no  knowledge  of  the  intent  to  contract  it :  Lewis 
V,  Montgomery,  145' 111.  30,  affirming  48  111.  App.  282 ;  Patter- 
son V,  Robinson,  36  Hun,  (N.  Y.)  622;  and  they  will  not  be 
liable  for  a  debt  to  which  they  did  not  assent,  though  it  was  in- 
curred to  pay  off  a  prior  debt  to  which  they  did  assent :  Allison 
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V.  Coal  Co.,  87  Tenn.  60;. but  they  will  be  liable  for  debts  to 
which  they  assent,  though  they  dissented  from  the  contracting 
of  former  debts  in  excess  of  the  limit  allowed :  Cornwall  v. 
Eastham,  2  Bush,  (Ky.)  561.  In  order  to  be  efiFectual,  dissent 
is  generally  required  by  statute  to  be  in  writing ;  but  in  the  ab- 
sence of  such  requirements,  a  mere  verbal  dissent  is  sufl&cient : 
Schofield  v,  Henderson,  67  Ind.  258.  The  directors  are  not  made 
liable  for  one  act  of  assent  only  during  the  life  of  the  corpora- 
tion, or  even  during  their  own  term  of  office.  The  amount  of 
debt  in  excess  of  the  limit  may  be  increased  from  time  to  time 
by  the  same  officers,  or  by  diflTerent  officers ;  and  each  addition 
creates  a  new  liability  on  the  part  of  those  who  assent  to  tlie 
new  debt :  Woolverton  v.  Taylor,  132  111.  197,  reversing  30  111. 
App.  70.  When  the  liability  is  only  for  the  excess  of  indebted- 
ness over  the  prescribed  limit,  it  must  also  be  shown  that  the 
director  whom  it  is  sought  to  charge  assented  to  the  contracting 
of  the  particular  debt  for  which  he  is  sued  :  Allison  v.  Coal  Co., 
87  Tenn.  60.  (3)  It  must  be  shown  that  at  the  time  of  the  crea- 
tion of  the  alleged  excfess  debt,  the  indebtedness  of  the  corpora- 
tion, together  with  that  debt,  was  actually  in  excess  of  the  pre- 
scribed limit :  Moore  v.  Lent,  81  Cal.  502 ;  Aimen  v,  Hardin,  60 
Ind.  119;  Kritzert;.  Woodson,  19  Mo.  327;  Albitztigui  t;.  Gua- 
dalupe y  Calov  Min.  Co.,  92  Tenn.  598.  In  determining 
this  question,  the  "capital  stock,"  on  which  the  estimate  is 
based,  does  not  include  all  the  available  assets  of  the  corpora- 
tion, from  whatever  source  derived,  but  means  simply  the 
amount  subscribed  by  the  stockholders,  whether  paid  in  or  not, 
unless  the  statutory  limit  is  the  "  capital  paid  in :"  Albitztigui  v. 
Guadalupe  y  Calov  Min.  Co.,  92  Tenn.  598 ;  while  the  "  debts  " 
to  be  taken  into  account  are  all  the  existing  liquidated  liabilities 
of  the  corporation,  and  those  that  are  capable  of  liquidation  with- 
out a  jury,  however  incurred  or  to  whomsoever  due,  including  the 
bonded  debt,  judgments  recovered  in  actions  of  tort,  as  well  as 
claims  for  services  past  due,  promissory  notes,  etc.,  and  debts  due 
the  directors,  as  well  as  those  due  strangers.:  Thacher  t;.  King, 
156  Mass.  490 ;  McClave  v.  Thompson,  36  Hun,  (N.  Y.)  365  ; 
Tradesman  Pub.  Co.  v,  Knoxville  Car- Wheel  Co.,  (the  principal 
case,)  (Tenn.)  32  S.  W.  Rep.  1097.  But  the  debts  prohibited  are 
debts  subsisting  at  one  time,  not  the  aggregate  of  all  the  indebted- 


TRADESMAN  PUB.  CO.  V.  KNOXVILLE  CAR-WHEEL  CO.      169 

nessof  the  corporation  during  its  existence :  Kritzer  v.  Woodson, 
19  Mo.  327 ;  nor  mere  novations  of  pre-existing  debts :  Natl.  Bk. 
of  Rutland  v.  Paige,  53  Vt.  452  ;  and  the  capital  stock  is  not  a 
debt:  Moore  v.  Lent,  81  Cal.  502.     It  is  not  necessary,  however, 
that  the  debts  be  payable  in  praeseTUi;  it  is  sufficient  if  they 
will  be  certainly  payable  at  some  future  time  :  Woolverton  v, 
Taylor,  132  111.  197;  Robinson  v.  Attrill,  66  How.  Pr.  (N.  Y.) 
121.    (4)  The  debt  sued  upon  must  be  an  actual  subsisting 
debt  in  the  legal  sense  of  the  word,  due  in  prsesenti ;  and  there- 
fore a  claim  for  tort  will  not  support  a  suit  on  this  ground,  unless 
6i8t  reduced  to  judgment :  Child  v.  Boston  &  Fairhaven  Iron 
Works,  137  Mass.  516 ;  Cable  v.  Gaty,  34  Mo.  573  ;  Leighton  v. 
Campbell,  17  R.  I.  51.    Further,  since  it  is  inequitable  to  allow 
a  person  to  profit  by  his  own  wrong,  a  director  who  assents  to 
tlie  creation  of  an  excess  of  indebtedness,  and  who  is  also  a 
creditor  of  the  corporation,  or  a  creditor  firm  of  which  he  is  a 
member,  cannot  sue  upon  his  debt,  or  share  with  other  cred- 
itors in  the  amount  which  he,  or  he  and  others,  are  compelled 
to  pay  in  consequence  of  the  contracting  of  the  debt ;  and 
the  assignee    of    a    firm    of    which    such    a    director   is    a 
member  stands  in  no  better  position  in  this  regard  than  his  as- 
signor: Thacher  v.  King,  156  Mass.  490.     But  though  the  debt 
sued  on  must  be  due  at  the  time  of  suit,  the  creditor  need  not 
wait  till  all  the  debts  are  due :  Woolverton  v.  Taylor,  132  111. 
197;  Robinson  v.  Attrill,  66  How.  Pr.  (N.  Y.)  121. 

5*  Bemedy  against  Corporation  should  be  first  Exhausted.— 

The  weight  of  authority  holds  that  the  liability  of  the  directors 
does  not  attach  until  after  the  remedies  against  the  corporation 
*re  exhausted ;  and  that  therefore  only  judgment  creditors  with 
unsatisfied  executions  can  recover,  unless  the  corporation  has 
?<>ne  into  bankruptcy  or  insolvency  :  Hornor  v.  Henning,  93 
U.  8. 228 ;  Woolverton  t;.  Taylor,  132  111.  197 ;  Natl.  Bk.  of  Au- 
hurn  V.  Dillingham,  147  N.  Y.  603,  reversing  on  another  point, 
86  Hun,  100;  Bacon  v.  Morris,  10  Phila.  (Pa.)  93;  Allison  t?. 
p^al  Co.,  87  Tenn.  60 ;  but  this  mainly  depends  upon  the  word- 
^g  of  the  particular  statute  or  charter ;  and  in  the  absence  of 
^J  special  provision  or  clear  intent  to  this  efiFect,  any  creditor 
otherwise  entitled  to  recover,  whose  debt  is  due  at  the  time  of 
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suit,  may  proceed  to  enforce  this  liability  on  behalf  of  himself 
and  all  others  interested,  whether  his  claim  has  been  reduced 
to  judgment  or  not :  Woolverton  v.  Taylor,  43  111.  App.  424 ; 
Wolverton  v.  Taylor,  157  111.  485,  aflirming  54  111.  App.  380 ; 
Merchants'  Bk.  of  Newburyport  v.  Stevenson,  5  Allen,  (Mass.) 
398. 


Election  of  Remedies— Discontinuance  of  Suit  be^rmi* 

BOLTON  MINES  CO.  v.  STOKES  et  al. 

(Ciourt  of  Appeals  of  Maryland.    Dec.  6, 1895.) 

(33  Atl.  Rep.  491.) 

When  the  purchaser  becomes  insolvent,  the  fact  that  the  seller  has 
sued  out  a  writ  to  replevin  the  goods  sold  does  not  estop  him  from  sub- 
sequently claiming  from  the  insolvent's  estate  payment  for  such  goods, 
when  he  discontinues  the  proceedings  without  trial,  and  pays  the  trustee 
of  the  insolvent  the  value  of  the  goods  replevied. 

Appeal  from  Circuit  Court  of  Baltimore  city. 

Appeal  by  the  Bolton  Mines  Company  from  an  order 
denying  the  claim  of  appellant  against  the  trust  estate  of 
the  Waring  Manufacturing  Company,  Francis  Stokes  and 
Hanson  H.  Haines,  trustees.    Reversed. 

Argued  before  Robinson,  C.  J.,  and  Bryan,  BniscoBy 
Roberts,  Fowler,  and  McSherry,  JJ. 

F.  C  Slingluff  and  Wm,  T.  Donaldson,  for  appellant. 
Edgar  H.  Oans,  B.  H.  Haman,  and  Vernon  Cook,  for  ap- 
pellees. 

McSherry,  J. — In  December,  1889,  the  Bolton  Mines 
Company  contracted  to  sell  to  the  Waring  Manufacturing 
Company  a  quantity  of  fertilizers.  The  sale  was  made,  the 
goods  were  delivered,  and  the  purchaser  gave  its  promissory 
note  to  the  vendor  on  March  15, 1890,  for  the  price  agreed 
on,  payable  in  four  months  after  its  date.     On  the  23d  day 


BOLTON    MINES   CO.   V.   STOKES.  171 

of  May,  1890,  before  the  maturity  of  this  note/  the  Waring 
Manufacturing  Company  executed  to  Hanson  H.  Haines 
and  Francis  Stokes,  trustees,  a  deed  of  trust  for  the  benefit 
of  its  creditors,  and  the  trustees  filed  their  bond  in  Cecil 
county  on  May  31,  and  in  Baltimore  city  on  June  11, 1890^ 
On  June  9th  of  the  same  year  the  Bolton  Mines  Company 
saed  out  a  writ  of  replevin,  and  under  it  the  sheriff  seized 
and  took  from  Uie  possession  of  the  trustees,  and  turned 
over  to  the  Bolton  Company,  the  same  fertilizers  that  had 
been  sold  by  it  to  the  Waring  Company  under  the  contract 
of  December,  1889;  and  five  days  afterwards  the  Bolton 
Company  tendered  to  the  trustees  the  promissory  note  given 
for  the  purchase  price,  but  the  trustees  declined  to  receive 
it  After  the  Bolton  Mines  Company  got  possession  of  the 
fertilizers  under  the  writ  of  replevin,  it  discontinued  or  dis- 
missed the  replevin  suit  without  trial,  and  thereafter,  on 
April  10,  1891,  the  trustees  instituted  suit  in  the  superior 
coart  of  Baltimore  city  against  the  surety  of  the  Bolton 
Mines  Company  on  the  replevin  bond  which  had  been  given 
by  it,  and  that  suit  resulted  in  a  judgment  in  favor  of  the 
trasteea  for  the  penalty  of  the  replevin  bond,  to  be  released 
on  the  payment  of  the  sum  of  $4,464.72,  the  value  of  the 
replevied  fertilizers  at  the  date  of  their  seizure  under  the 
writ  of  replevin,  together  with  interest  to  the  date  of  the 
verdict.  Part  of  this  judgment  has  been  paid,  and  the 
residue  is  to  await  the  result  of  this  proceeding,  but  may 
be  treated  as  actually  paid.  The  Bolton  Mines  Company 
then  filed  in  tlie  Waring  Company's  trust  estate  proceeding 
the  note  of  the  Waring  Company  held  by  the  Bolton  Com- 
pany ;  and  when  the  auditor  made  his  report,  distributing 
the  cash  assets  in  the  hands  of  the  trustees  among  the 
creditors  of  the  Waring  Company,  he  allowed  to  the  Bolton 
Mines  Company  its  ratable  share  or  percentage  upon  the 
note  of  March  15th.  To  this  allowance  Haines  and  Stokes, 
who  are  creditors,  as  well  as  trustees,  filed  objections.  The 
ground  upon  which  these  trustees,  in  their  character  as 
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creditors,  object  to  this  allowance  is  that  the  Bolton  Mines 
Company,  having,  by  replevying  the  fertilizers  for  the  pay- 
ment of  which  the  note  was  given,  disaffirmed  the  sale,  and 
having  treated  the  contract  of  purchase  as  rescinded,  cannot, 
after  a  judgment  has  been  obtained  against  it  on  the 
replevin  J)ond  for  the  value  of  the  identical  articles  re- 
plevied, reaffirm  the  sale,  and  claim  to  participate  in  a 
distribution  of  the  proceeds  of  the  debtor's  assets.  The 
court  below  so  decided,  and  hence  this  appeal. 

Does  the  fact,  then,  that  the  Bolton  Mines  Company  sued 
out  a  writ  of  replevin,  and  seized  thereunder  the  same 
fertilizers  which  it  had  previously  sold  to  the  Waring  Com- 
pany, preclude  the  vendor,  the  Bolton  Company,  from 
asserting  a  claim  to  a  proportion  of  the  creditor's  assets,  if 
the  vendor  abandoned  the  replevin  suit  without  trial,  and 
then  paid  to  the  vendee's  trustees  the  full  value  of  the 
replevied  articles  ?  This  is  the  single  question  which  the 
pending  appeal  presents. 

The  situation  is  a  peculiar  one.  The  Bolton  Mines  Com- 
pany and  the  trustees  are  precisely  in  the  position  both 
would  have  occupied  had  not  the  replevin  been  sued  out ; 
for  the  Bolton  Mines  Company  still  has  the  note  of  the 
vendee,  the  trustees  have  in  money  the  value  of  the  fertil- 
izers, and  the  note  is  unpaid.  This  being  so,  the  Bolton 
Company  asks  a  court  of  equity  to  allow  to  it  from  the 
assets  of  the  debtor — in  which  assets  are  included  the  value 
of  the  creditor's  fertilizers — a  percentage  equal  to  that  dis- 
tributed to  the  debtor's  other  general  creditors;  but  the 
court,  by  its  order,  refuses  this  request,  and  excludes  the 
Bolton  Company  from  participating  in  the  distribution  of 
even  the  very  funds  which  have  been  realized  from  the 
identical  property  that  the  Bolton  Company  sold  and  deliv- 
ered to  its  insolvent  debtor,  and  for  which  the  vendor  has 
received  no  payment  whatever.  Can  that  order  be  main- 
tained ?  It  is  not  pretended  that  it  can  be  supported  upon 
any  other  theory  or  ground  than  this :  that  the  creditor. 
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having,  by  the  replevin  suit,  elected  to  treat  the  original 
contract -of  sale  as  rescinded,  cannot  afterwards  assert  the 
validity  of  that  same  contract,  and  claim  to  be  paid  for  the 
goods  furnished  under  it ;  that,  having  two  alternative 
remedies,  and  having  selected  one  of  them,  and  having 
failed  to  prosecute  it  to  a  final  judgment,  it  cannot  resort  to 
the  other.  Thus 'abstractly  put,  the  proposition  appears  far 
more  reasonable  and  just  than  when  it  is  practically  ap- 
plied. The  actual  result  of  its  application  to  the  facts  of 
this  case  is  that  the  Bolton  Company  loses  the  full  value  of 
the  fertilizers  which  it  sold  to  the  insolvept  vendee,  and  is 
besides  entirely  cut  out  from  sharing  in  the  vendee's  assets. 
The  vendor,  the  Bolton  Company,  therefore  gets  nothing, 
and  the  other  creditors  get  the  value  of  the  Bolton  Com- 
pany's fertilizers.  It  must  be  an  exceedingly  rigid  and 
stringent  rule  of  law  that  will  constrain  a  court  of  equity 
to  work  otit  such  a  singular  and  inequitable  result.  Is 
there  such  a  rule  as  that  ?  It  cannot  be  denied  that  "  the 
law  is  adverse  to  multiplying  suits ;  and,  if  a  party  has  a 
choice  between  two  actions  upon  the  same  demand,  and  he 
selects  one,  which  is  decided  by  a  competent  tribunal  either 
for  or  against  him,  as  a  general  rule  he  will  not  be  per- 
mitted to  resort  to  the  other:'*  Beall  v.  Pearre,  12  Md.  566  ; 
Walsh  V.  Canal  Co.,  59  Md.  427.  And  so  in  Edes  v,  Garey, 
46  Md.  24,  where  Carson  was  both  executor  and  trustee 
under  a  will,  and,  as  executor,  transferred  certain  funds  to 
himself  as  trustee,  and  to  secure  these  funds  executed  a 
deed  to  himself,  as  trustee,  conveying  certain  lots  in  Balti- 
more city,  but  failed  to  place  the  conveyance  on  record. 
After  his  death  a  creditor's  bill  was  filed,  and  these  lots 
were  sold.  The  parties  for  whose  benefit  the  unrecorded 
deed  was  executed  claimed  the  proceeds  of  the  sales  of  the 
lots  conveyed  thereby,  and  these  proceeds  were  allowed  to 
them.  They  afterwards  filed  a  bill  in  equity  against  the 
sureties  on  Carson's  bond  as  executor,  but  this  court  held 
that  common  sense  and  common  justice  required  that,  having 
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claimed  and  having  received  the  entire  proceeds  from  the 
sale  of  the  property  conveyed  by  the  unrecorded  d^ed  upon 
the  express  ground  that  it  was  executed  by  Carsou  to 
secure  the  complainants  on  account  of  the  money  be- 
longing to  them,  and  which  he  held  as  trustee  under 
the  will,  they  should  not  be  permitted  to  deny  those 
facts  in  a  suit  brought  against  the  sureties  on  the 
administration  bond.  And  so  in  the  still  more  recent  case 
of  Fisher  v.  Boyce,  81  Md.  46, 31  Atl.  Rep.  707,  it  appeared 
that  the  will  of  James  Boyce  was  duly  admitted  to  probate 
by  the  orphans'  court  of  Baltimore  county ;  that  thereupon 
the  executors  filed  a  bill  in  equity  against  all  the  parties 
interested  in  the  estate  of  the  decedent,  asking  the  court  to 
construe  the  will,  and  to  assume  jurisdiction  over  the  ad- 
ministration  and  settlement  of  the  entire  estate.  This  bill 
was  answered  by  all  parties  in  interest,  including  those  who 
subsequently  sought  to  caveat  the  will.  In  those  answers 
the  defendants  (two  of  whom  were  the  same  persons  who 
afterwards  assailed  the  will  by  caveat)  unequivocally  ad- 
mitted the  due  execution,  publication  and  probate  of  the 
will.  Later  on,  the  circuit  court,  by  its  decretal  order, 
assumed  jurisdiction  of  the  whole  estate  and  of  its  adminis- 
tration. Afterwards  one  of  the  defendants  filed  a  petition 
in  the  equity  case,  claiming  that  she  was  entitled,  under  the 
will,  to  certain  income,  and  praying  an  allowance  under 
the  will  for  her  maintenance  pending  the  settlement  of  the 
estate.  This  petition  was  answered,  and  both  petition  and 
answer  were  heard  upon  proof  adduced,  and  finally  the 
petition  was  dismissed  by  the  court.  Two  years  later  two 
of  the  defendants  in  the  equity  proceeding  filed  in  the 
orphans'  court  a  caveat  to  a  part  of  the  will,  and  upon 
appeal  this  court  held  they  were  estopped  to  question  its 
validit}'^.  They  had  taken  a  beneficial  interest  under*  the 
will,  whose  validity  they  formally  and  solemnly  asserted, 
and  they  were  thereafter  prohibited  from  setting  up  any 
adverse  right,  which,  if  successfully  asserted,  would  have 
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defeated  the  full  operation  of  the  instrument.  And  so  in 
Keedy  v.  Long,  71  Md.  385, 18  Atl.  Rep.  704,  it  was  held  that, 
where  a  person  had  two  alternative  remedies  open  to  him, 
and  proceeded  upon  one  to  a  final  judgment,  he  would  be 
precluded  from  resorting  to  the  other  one  afterwards.-  And  to 
the  same  effect  is  Olmstead  v.  Bach,  78  Md.  132,  27  Atl.  Rep. 
501.  It  will  be  observed,  and  must  be  borne  in  mind,  that 
in  all  these  and  similar  cases,  it  was  not  the  mere  institution 
of  a  suit,  which  was  abandoned  before  a  final  judgment  had 
been  reached,  that  operated  to  estop  the  prosecution  of  a 
subsequent  suit  between  the  same  parties,  and  founded  on 
the  same  cause  of  action,  but  that  it  was  the  selection  by 
the  plaintiff  of  one  of  two  remedies  that  were  open  to  him, 
and  a  decision  thereon  by  a  competent  tribunal,  that  pre- 
cluded a  resort  to  the  other  inconsistent  remedy.  The 
obvious  principle  which  underlies  this  class  of  cases  must, 
therefore,  be  that,  when  a  party  has  deliberately  selected 
his  form  of  action,  and  has  pursued  it  to  a  final  judgment 
— ^and  whether  that  judgment  be  for  or  against  him  is 
wholly  immaterial — he  shall  not  be  at  liberty  to  again  vex 
the  same  defendant  with  another  suit  in  a  different  form  of 
action,  for  the  identical  demand  involved  in,  and  passed 
upon  by,  the  antecedent  litigation.  Where  the  remedies 
are  alternative,  and  not  cumulative,  his  choice  of  the  one, 
and  his  pursuit  of  it  to  a  final  judgment,  will  exclude  the 
other  or  opposite  remedy,  and  having  thus  repudiated  the 
latter,  he  cannot  afterwards  ignore  the  judgment  actually 
rendered,  change  his  position  and  adopt  the  remedy  he  had 
repudiated,  and  repudiate  the  one  he  had  adopted.  Upon 
the  plainest  principles  of  public  policy,  he  would  be  abso- 
lutely estopped  to  do  this,  because  '*  a  man  who  obtains  or 
defeats  a  judgment  by  pleading  or  representing  an  act  in 
one  aspect  will  be  precluded  from  giving  it  a  different  and 
inconsistent  character  in  a  subsequent  suit  upon  the  same 
subject:"  McQueen's  Appeal,  104  Pa.  595.  It  is  an  in- 
flexible and  invariable  rule  that,  when  the  cause  of  action 
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is  substantially  the  same,  and  is  or  might  be  sustained  by 
the  same  evidence,  no  change  in  the  form  of  the  suit  or  of 
the  pleadings  shall  avail  to  withdraw  a  matter  which  has 
once  been  judicially  determined  from  the  estoppel  of  the 
adjudication.  Consequently,  a  judgment  in  one  suit  will  be 
conclusive  in  every  other  where  the  cause  of  action  is  sub- 
stantially identical,  notwithstanding  a  change  in  the  form 
in  which  the  action  is  brought.  But,  for  this  defence  to  be 
availing,  there  must  have  been  a  judgment  for  a  discontinu- 
ance of  the  suit,  before  judgment  will  create  no  such 
estoppel.  It  has  been  established,  both  in  this  country  and 
in  England,  that,  whenever  an  act  is  done,  or  a  statement  is 
made  by  a  party,  which  cannot  be  contravened  or  contro- 
verted without  fraud  on  his  part,  and  injury  to  others, 
whose  conduct  has  been  influenced  by  the  act  or  admission, 
the  character  of  an  estoppel  will  attach  to  what  would  other- 
wise be  mere  matter  of  evidence,  and  it  will  become  bind- 
ing, even  in  opposition  to  proof  of  a  contrary  nature.  But 
it  is  perfectly  obvious  that  the  case  at  bar  does  not  belong 
to  this  class  of  estoppels,  for  the  change  in  the  character  of 
the  claim  by  the  appellant  has  resulted  in  no  fraud  or 
injury.  The  case  of  Farwell  v.  Myers,  59  Mich.  179,  26  N.  W. 
Rep.  328,  and  the  case  of  Washburn  v.  Insurance  Co.,  114 
Mass.  175,  both  cited  by  the  appellee,  sustain  our  conclu- 
sions. In  the  Michigan  case  the  claimants  sold  to  the 
defendants  goods  to  the  value  of  $10,000.  The  defendant, 
a  few  days  afterwards,  executed  a  deeil  of  trust  for  the  bene- 
fit of  his  creditors,  and  the  vendors  sued  out  a  writ  of  re- 
plevin for  the  goods  so  sold  to  the  insolvent.  Under  the 
writ  a  portion  of  these  goods,  valued  at  about  $4,000,  was 
recovered,  but  the  rest  could  not  be  found.  The  vendors 
thus  got  possession  of,  and  retained,  the  part  of  the  goods 
which  they  had  replevied.  They  then  filed  their  account 
against  the  insolvent  estate  for  $10,000,  less  $4,000,  the 
value  of  the  goods  replevied.  The  court  held  that,  having 
elected  by  the  replevin  suit,  which  went  to  trial  and  to  final 
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judgment,  to  rescind  the  contract,  they  were  bound  by  that 
election,  and  could  not,  in  the  distribution  of  the  insolvent's 
estate,  treat  the  contract  as  in  force,  after  having  proceeded 
in  the  replevin  suit  upon  the  assumption  that  it  had  been 
rescinded.  The  court  says :  '^  By  rescinding  the  sale  and 
prosecuting  to  judgment  an  action  of  replevin  for  the  goods 
sold,  on  the  theory  that  the  fraud  of  the  assignor  had 
vitiated  the  contract,  and  that  they  owned  said  goods,  the 
plaintiffs  had  elected  their  remedy,  and  cannot  be  allowed 
to  come  into  court  a  year  afterwards,  because  of  their  failure 
to  secure  adequate  relief  in  the  replevin  suit,  and  base  a 
claim  upon  the  inconsistent  idea  that  the  goods  were  sold 
to  the  assignor."  It  may  not  be  amiss  to  observe  that  in 
Powers  V.  Benedict,  88  N.  Y.  605,  a  case  quite  similar  to 
the  one  at  bar,  a  conclusion  precisely  the  reverse  of  that 
announced  in  the  Michigan  case  was  reached,  and  the  doc- 
trine was  recognized  that  a  partial  recovery  of  goods,  under 
a  replevin  sued  out  under  circumstances  such  as  we  have 
here,  did  not  bar  an  action  for  the  remainder,  or  preclude  the 
vendor  from  filing  a  claim  in  the  insolvent  vendee's  estate 
for  the  value  of  the  balance  of  the  goods,  which  he  failed  to 
recover  under  the  writ  of  replevin.  In  the  Massachusetts 
case,  where  a  person  filed  a  bill  in  equity  to  reform  a  policy 
of  insurance  by  striking  out  a  clause  of  warranty,  and  after- 
wards brought  an  action  at  law  upon  the  policy  as  written, 
alleging  compliance  with  the  warranty,  and,  after  a  trial 
on  that  issue,  had  judgment  rendered  against  him,  it  was 
held  that  he  had  elected  his  remedy,  and  had  waived  his 
right  to  prosecute  his  bill  for  the  reformation  of  the  policy. 
And  to  the  same  effect  are  Sanger  v.  Wood,  3  Johns.  Ch. 
(N.  Y.)  416,  and  Steinbach  v.  Insurance  Co.,  77  N.  Y.  498. 

The  record  now  before  us  discloses  the  fact  that  the  re- 
plevin suit  was  not  pressed  to  trial,  and  that  a  judgment  was 
not  entered  therein.  The  suit  was  voluntarily  discontinued. 
To  hold  that  the  vendor,  by  merely  suing  out  the  writ, 
though  it  (the  vendor)  subsequently  abandoned  the  proceed- 
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ing,  and  paid  to  the  vendee's  trustees  the  value  of  the  goods 
replevied,  forfeited  all  right  to  claim  payment  for  these 
very  same  goods,  would  be  to  stretch  the  doctrine  of  election 
of  remedies,  and  to  widen  its  consequences,  far  beyond  any 
limits  heretofore  recognized  in  Maryland.  It  would,  in 
fact,  prescribe  as  a  penalty  for  a  mere  mistake  in  bringing 
a  suit,  not  the  usual  one  of  costs,  but  the  far  graver  one  of  a* 
forfeiture  of  a  just  and  meritorious  claim ;  and  its  adoption 
would  place  a  court  of  equity  in  the  anomalous  situation  of 
being  forced  to  say  to  a  stiitor :  "  You  made  a  mistake  in 
suing  out  this  writ  of  replevin,  but  you  recognized  your 
error,  and  promptly  discontinued  the  action.  Your  mis- 
take has  hurt  no  one,  because  the  trustees  have  recovered 
from  you  the  full  value  of  the  goods  you  took,  and  the 
creditors  have  therefore  not  been  prejudiced.  Confessedly, 
you  delivered  the  insolvent  the  goods,  and  confessedly  you 
have  not  been  paid  for  them.  Their  value  forms  part  of 
the  insolvent's  estate,  but,  because  you  inadvertently  sup- 
posed you  had  a  right  to  reclaim  the  goods,  (though  when 
you  discovered  you  had  not  such  right  you  abandoned  your 
suit,)  you  shall  not  receive  a  dollar  of  your  debtor's  estate. 
You  shall  not  get  even  a  part  of  the  money  realized  from 
the  very  property  which  j'^ou  sold  and  delivered  to  the  in- 
solvent." With  equal  propriety  could  a  legatee,  who, 
having  caveated  a  will,  subsequently  dismissed  the  proceed- 
ing without  trial,  be  deprived  of  his  legacy ;  but  it  has  be^n 
distinctly  held  that  he  is  not  estopped  to  recover  his  legacy : 
State  v,  Adams,  71  Mo.  620. 

Estoppels  must  be  reciprocal,  and  bind  both  parties. 
They  operate  only  on  parties  and  privies  in  blood  or  estate, 
and  can  be  used  neither  by  nor  against  strangers.  "  He 
that  shall  not  be  concluded  b3»^  the  record  or  other  matter 
of  estoppel,  shall  not  conclude  another  by  it :"  Alexander  v. 
Walter,  8  Gill,  (Md.)  239.  The  trustees  of  the  vendee  were 
not  bound  by  the  replevin  suit,  nor  by  the  vendor's  election 
of  that  remedy.    They  brought  suit  upon  the  replevin  bond. 
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and  recovered  a  judgment  for  the  full  value  of  the  replevied 
property,  aud  this  they  did  upon  the  claim  that  the  title  to 
the  fertilizers  had  vested  in  the  Waring  Manufacturing 
Company,  under  the  contract  of  sale  with  the  Bolton  Com- 
pany. In  other  words,  the  trustees  successfully  insisted  on 
the  contract  of  sale  being  a  subsisting,  unrescinded  contract, 
notwithstanding  the  attempted  repudiation  of  it  by  the 
Bolton  Company.  Having  recovered  a  judgment,  and 
having  collected  the  money  due  under  that  judgment,  upon 
the  hypothesis  that  the  contract  was  not  rescinded,  but  was 
in  fact  in  full  force,  what  standing  have  they,  in  their 
capacity  as  creditors,  to  object  to  the  payment  of  the 
promissory  note  held  by  the  vendor  of  those  goods  for  the 
price  at  which  the  goods  were  sold  ?  Having  recovered  the 
value  of  the  goods  on  the  theory  that  the  contract  was  not 
rescinded,  they  object  to  the  payment  of  the  note  on  the 
opposite  ground,  that  the  contract  had  been  rescinded. 
This  is  certainly,  as  the  Scotch  say,  "to  approbate  and 
reprobate :"  Li  re  Chesham,  31  Ch.  Div.  466. 

If  the  doctrine  sanctioned  in  Thompson  v.  Howard,  31 
Mich.  309,  to  the  effect  that  it  is  immaterial  whether  the 
plaintiff  obtains  redress  in  the  first  action  or  not,  were 
adopted,  and  it  were  held  that  the  mere  fact  of  bringing  a 
suit  in  one  form  of  action,  though  abandoned,  without  trial 
or  judgment,  forever  precluded  a  resort  to  any  other  form 
of  action  respecting  the  same  subject-matter,  it  would,  when 
logically  followed  out,  prevent  an  amendment  from  one 
form  of  action  to  another,  although  the  right  to  make  such 
amendments  is  expressly  given  by  §  34,  art.  75,  of  the  Code. 
It  would  prevent  such  amendments,  because,  if  the  mere 
naked  selection  of  one  remedy  is  such  an  exclusion  of  an- 
other inconsistent  one  as  to  estop  the  party  who  has  selected 
the  first  from  ever  afterwards  resorting  to  tlie  second,  the 
bare  bringing  of  a  suit  in  one  form  of  action  would  neces- 
sarily preclude  a  resort,  even  by  way  of  amendment,  to  the 
opposite,  or  inconsistent,  form  of  action.     If  the  doctrine  of 


180  BOLTON    MINES   CO.   V.  ST0KB8. 

Thompson  v.  Howard  were  generalized,  it  would  amount  to 
this :  That  a  litigant  elects  his  remedy  in  every  case,  in  the 
first  instance,  at  his  peril.  If  he  finds  that  he  has  made  a 
mistake,  whether  in  consequence  of  erroneous  views  of  law 
or  fact,  he  has  nevertheless  estopped  himself  from  retracing 
his  steps.  He  cannot  dismiss  his  suit,  and  institute  a  new 
proceeding,  of  a  different  nature,  against  the  same  party. 
But  no  one  supposes  that  this  is  the  law :  Milling  Co.  v. 
Walsh,  (Mo.)  2  West.  Rep.  422. 

We  hold,  then,  that  the  mere  fact  that  the  Bolton  Mines 
Company  sued  out  a  writ  of  replevin  to  recover  possession 
of  these  goods,  and  then  discontinued  the  proceeding  with- 
out trial  and  before  judgment,  and  without  realizing  any- 
thing by  its  suit,  (for  it  paid  the  value  of  the  goods  to  the 
trustees  of  the  vendee,)  does  not  estop  it  to  claim,  out-of  the 
vendee's  assets,  payment  of  the  note  given  by  the  purchaser 
for  the  price  of  the  fertilizers  sold.  The  appellant  is  conse- 
quently entitled  to  participate  with  the  other  creditors  of 
the  Waring  Manufacturing  Company  in  the  funds  which 
the  trustees  hold  for  distribution.  We  therefore  reverse  the 
order  appealed  from.  Order  reversed,  with  costs  above  and 
below,  and  cause  remanded  for  further  proceedings. 

ELECTION  OF  BEMEDIES. 

I.  Election  between  Equitable  and  Legal  Remedies. 

1.  Plaintiff  Bequired  to  Elect,  on  Motion  of  Defendant. — 

When  a  person  is  entitled  to  maintain  a  suit  at  law  and  a  bill 
in  equity  for  the  same  cause  of  action,  he  may  adopt  whichever 
he  chooses,  but  cannot  prosecute  both  concurrently.  If  he  under- 
takes to  do  so,  the  defendant  may  apply  to  the  court  of  equity 
for  an  order  upon  the  plaintiff  to  elect  whether  he  will  proceed 
with  the  suit  in  equity  or  that  at  law,  and  for  an  injunction  to 
stay  the  suit  at  law  until  the  election  is  made.  This  order  is 
of  course,  upon  affidavit  of  the  facts :  Anon.,  1  Ves.  Jr.  91 ;  Ber- 
nal  V.  Donegal,  3  Dow,  133 ;  Taunton  v.  Glyde,  10  Price,  129 ; 
Hogue  V.  Curtis,  1  J.  &  W.  429 ;  Cockerell  v,  Cholmeley,  1  Russ. 
&  M.  418 ;  Royle  v.  Wynne,  Cr.  &  Ph.  262  ;  Barker  v.  Smark,  3 
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Beav.  64  ;  Simpson  v.  Sadd,  16  C.  B.  26  j  Rogers  v.  Hoskins,  15 
Ga.  270 ;  Singer  v.  Scott,  44  Ga.  659 ;  Moore  v.  Grubbs,  3  B, 
Mon.    (Ky.)  77;  Brown  v.  WaUace,  2  Bland  Ch.   (Md.)  585; 
Cole  V,  Flitcraft,  47  Md.  312  ;  Laraussini  v,  Carquette,  24  Miss. 
151 ;  Gamsby  v.  Ray,  52  N.  H.  513 ;  Conover  v.  Conover,  1  N. 
J.  Eq.  403;  McEwen  t?.  Broadhead,  11  N.  J.  Eq.  129;  Way  t;. 
Bragaw,  16  N.  J.  Eq.  213;  Carlisle  v.  Cooper,  18  N.  J.  Eq.  241 ; 
Cent.  R.  R.  Co.  of  N.  J.  v.  N.  J.  West  Line  R.  R.  Co.,  32  N.  J. 
Eq.  67 ;  Livingston  v.  Kane,  3  Johns.  Ch.  (N.  Y.)  224 ;  Sanger 
V.  Wood,  3  Johns.  Ch.  (N.  Y.)  416;  Rogers  v.  Vosburgh,  4 
Johns.  Ch.  (N.  Y.)  84 ;  Pittsburgh  R.  R.  Co.  v.  Mt.  Pleasant  R. 
R.  Co.,  76  Pa.  481 ;  Cocke  v.  Dotson,  1  Overt.  (Tenn.)  169 ;  Kirby 
V.  Jackson,  42  Vt.  552  ;  Gibbs  v.  Perkinson,  4  Hen.  &  M.  (Va.) 
415.    One  of  several  defendants,  without  the  concurrence  of  the 
rest,  has  the  right  to  compel  an  election :  Bradford  v.  Williams, 
2  Md.  Ch.  1.     After  a  decree  has  been  obtained  in  the  equity 
suit,  it  is  not  customary  to  make  an  order  to  elect ;  but  on  the 
motion  of  the  defendant,  the  plaintiff  will  be  restrained  from 
proceeding  in  another  court  in  respect  of  the  same  matter,  even 
though  such  proceedings  are  merely  auxiliary  to  the  equity  pro- 
ceedings :  1  Daniell's  Ch.  Pr.  817.     On  the  other  hand,  if  the 
suit  at  law  has  been  prosecuted  to  judgment,  the  equity  court 
will  refuse  to  entertain  the  equity  suit ;  and  where  the  two  juris- 
dictions are  exercised  and  the  two  modes  of  relief  may  be 
granted  by  the  same  court,  the  plaintiff,  by  insisting  on  one 
remedy  on  appeal,  abandons  his  claim  to  the  other:   Gold- 
thwait  V.  Lynch,  9  Utah,  186.  This  doctrine  of  election  of  reme- 
dies applies  only  to  the  plaintiff ;  and  a  defendant  may  use  all 
the  defences  in  his  power,  both  legal  and  equitable,  to  defeat 
the  plaintiff's  claim,  so  long  as  they  are  not  inconsistent  with 
each  other :  Morris  v.  Williams,  2  Moll.  347 ;  but  if  he  sets  up 
the  same  matter  as  a  defence  to  several  actions,  he  may  then  be 
compelled  to  elect:   Strong  v.  District  of  Columbia,  17  Ct.  of 
CL  217. 

2.  When  Bight  Accrues— Time  for  Election.— The  right  to 
move  that  the  plaintiff  elect  does  not  accrue  until  the  defendant 
has  answered,  for  until  that  time  he  has  not  acknowledged  the 
right  of  the  plaintiff"  to  sue  in  equity ;  and,  therefore,  if  the  de- 
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fendant  pleads  in  bar,  to  either  the  whole  or  part  of  the  claim, 
the  plaintiff  need  not  elect  until  that  plea  is  determined,  for  it 
denies  his  right  to  sue  in  that  court :  Vaughan  v.  Welsh,  Moa. 
210 ;  Anon.,  Mos.  304 ;  Fisher  v.  Mee,  3  Meriv.  45  ;  Dunlap  v. 
Newman,  52  Ala.  178 ;  Semmes  v.  Mott,  27  Ga.  92 ;  Central  R.  R. 
Co.  of  N.  J.  V.  N.  J.  West  Line  R.  R.  Co.,  32  N.  J.  Eq.  67 ;  Soule 
V.  Coming,  11  Paige  Ch.  (N.  Y.)  412.  If  an  order  to  elect  is  ob- 
tained before  the  defendant's  answer  is-  put  in,  it  will  be  dis- 
charged for  irregularity :  Tillotson  v.  Ganson,  1  Vem.  103 ; 
Jones  V.  StrafiEord,  3  P.  Wms.  79.  The  party  who  is  put  to  an 
election  is  allowed  a  reasonable  time  in  which  to  decide.  This 
time  seems  to  be  fixed  at  eight  days  :  Boyd  v.  Heinzelman,  1 
Ves.  &  B.  381 ;  Houston  v.  Sadler,  4  Stew.  &  Port.  (Ala.)  130 ; 
Bradford  v.  Williams,  2  Md.  Ch.  1 ;  Cent.  R.  R.  Co.  of  N.  J. 
V.  N.  J.  West  Line  R.  R.  Co.,  32  N.  J.  Eq.  67 ;  Rogers  v.  Vos- 
burgh,  4  Johns.  Ch.  (N.  Y.)  84;  Bracken  v.  Martin,  3  Yerg. 
(Tenn. )  55. 

3.  Party  Most  Be  the  Same  in  Both  Suits.— In  order  to  put 
the  plaintiff  to  an  election,  it  is  necessary,  in  the  first  place, 
that  the  parties  to  the  two  suits  should  be  the  same,  and 
be  sued  in  the  same  capacity;  Ex  parte  Sterns,  14  Ala, 
597.  One  who  is  plaintiff  in  equity  and  defendant  at 
law  cannot  ordinarily  be  compelled  to  make  an  election 
between  the  two  forums,  for  the  rule  only  applies  to  one  who  is 
complainant  in  both  suits  :  Haskins  v,  Lombard,  16  Me.  140 ; 
Fulton  V,  Golden,  25  N.  J.  Eq.  353  ;  Botts  v.  Cozine,  2  Edw.  Ch. 
(N.  Y.)  583;  but  if  the  plaintiff  in  one  suit  sets  up  the  same 
cause  of  action  as  a  defence  or  counter-claim  in  another  suit  in 
another  court,  the  latter  may  compel  an  election:  Boehm  v. 
United  States,  20  Ct^f  CI.  142 ;  unless  the  plaintiff  in  the  latter 
suit  might  have  interposed  the  cause  of  action  sued  on  as  a 
counter-claim  in  the  former  action,  in  which  case  he  has  in 
equity  to  compel  the  other  party  to  elect :  Weinberg  v.  Weinberg, 
60  Hun,  (N.  Y.)  167. 

4.  Qroond  of  Action  must  be  the  Same.—In  the  second  place, 
it  is  necessary  that  the  basis  of  the  suits  in  the  two  forums  should 
be  the  same,  or  at  least  that  the  ground  of  action  in  the  suit  at 
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law  should  be  embraced  in  that  which  forms  the  foundation  of 
the  equity  suit.     If  the  suit  at  law  is  for  matters  additional  to 
those  set  forth  in  the  bill  in  equity,  the  plaintiff  will  be  re- 
quired to  elect  only  in  regard  to  the  matter  in  dispute  in  both 
suits :  Kerr  v.  Campbell,  17  W.  R.  155 ;  s.  c,  19  L.  T.  N.  S. 
594  ;  Ex  parte  Hilton,  1  J.  &  W.  450 ;  Ec  parte  Stems,  14  Ala. 
597  ;  McRae  v.  Singleton,  35  Ala.  297  ;  McEwen  v,  Broadhead, 
11  N.  J.  Eq.  129.     Thus,  a  plaintifiE  cannot,  as  a  rule,  sue  in 
equity  for  the  specific  performance  of  a  contract,  and  at  law  for 
damages  for  a  breach  of  the  same  contract,  or  for  any  other 
cause  of  action  arising  out  of  it :  Carrick  v.  Young,  4  Madd. 
437 ;  Ambrose  v,  Nott,  2  Hare,  649 ;  Ex  parte  Alabama  Gold 
Life  Ins.  Ck).,  59  Ala.  192 ;   Turner  v.   Davis,  48  Conn.  397 ; 
Combs  V.  Tarlton,  2  B.  Mon.  (Ky.)  191 ;  Terry  v.  Munger,  121 
N.  Y.  161 ;  Bach  v.  Tuch,  126  N.  Y.  53 ;  Harrison  v,  Lynes, 
36  S.  Car.  596 ;  nor  maintain  a  bill  to  set  aside  a  deed  with  an 
action  of  ejectment  for  the  land  conveyed :  Freeman  v,  Staats, 
8  N.  J.  Eq.  814.     But  a  suitor  cannot  be  compelled  to  elect 
between    a  suit  in  equity  to  prevent  future   injury,  and  an 
action  pending  at  law  to  recover  damages  for  past  injury :  Car- 
lisle V,  Cooper,  18  N.  J.  Eq.  241 ;  or  between  a  suit  at  law  to 
collect  a  debt,  and  a  bill  which  charges  the  defendant  with  an 
intent  to  fraudulently  remove  his  property  from  the  state  to 
prevent  its  collection :  Peak  v.  Bull,  8  B.  Mon.  (Ky.)  428 ;  and 
a  devisee  may  proceed  by  ejectment  to  recover  part  of  the  de- 
vised lands  to  which  he  has  a  legal  title,  and  by  bill  in  equity 
as  to  the  rest :  Caulfield  v.  Gibbons,  2  Moll.  489.     The  plaintiflf 
cannot,  however,  evade  the  rule  as  to  election  by  mingling  in 
the  action  at  law  other  grounds  of  complaint  than  those  com- 
prehended in  the  bill  in  equity,  if  the  real,  substantial  ground 
of  complaint  is  the  same  in  both  courts  :  Bradford  v.  Williams, 
2  Md.  Ch.  1.    When  the  cause  of  action  was  divisible,  the  old 
rule  (which  seems  still  to  be  in  force)  was  that  the  plaintiff 
was  not  put  to  an  out-and-out  election  between  law  and  equity, 
but  could   make  a  special   election  to  proceed  at  law  as  to 
part  and  in  equity  as  to  the  other  part:  Anon.,  3  P.  Wms.  90, 
n. ;  Anon.,  1  Vem.  105 ;  Joyce  v.  Barker,  Dick.  182 ;  Barker  v, 
Dumaresque,   2   Atk.    119;  s.  c,   Barnard.  277;   Franklin  v. 
Herech,  3  Tenn.  Ch.  467. 
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5.  Belief  Sought  must  be  the  Same,  or  at  least  not  Incon- 
sistent.—Finally,  the  relief  sought  in  the  two  suits  must  be  the 
same,  or  at  least  be  not  inconsistent :  Rattenbury  v.  Fenton,  Coop, 
temp.  Brougham,  60 ;  or  the  plaintiff  may  pursue  both  :  Fisk 
V.  Union  Pac.  R.  R.  Co.,  8  Blatchf.  (U.  S.)  299.  Thus,  though 
a  vendor  cannot  sue  at  law  on  a  bond  for  the  purchase  money, 
and  in  equity  on  his  equitable  lien  in  the  premises,  since  the 
object  of  the  two  suits  is  the  same,  i,  6.,  the  recovery  of  the  pur- 
chase price :  Barker  v,  Smark,  3  Beav.  64 ;  and  one  cannot  sue 
for  the  specific  performance  of  a  contract,  and  also  for  damages 
for  breach  of  that  contract,  since  the  two  are  inconsistent: 
Ambrose  v.  Nott,  2  Hare,  649 ;  Gedye  v.  Montrose,  5  W.  R 
537  ;  yet  a  suit  in  equity  to  foreclose  a  mortgage  can  be  main- 
tained concurrently  with  an  ejectment  for  the  mortgaged 
premises :  Wood  v,  Hodges,  2  Fowl.  Exch.  Pr.  342 ;  or  with  a 
suit  at  law  on  his  bond  or  covenant  :*Schoole  v.  Sail,  1  Sch.  & 
Lef.  176 ;  Willes  v.  Levett,  1  De  G.  &  S.  392 ;  Kinnaird  v. 
Trollope,  39  Ch.  D.  636 ;  Morgan  v.  Sherwood,  53  111.  171  ; 
Dunkley  v.  Van  Buren,  3  Johns.  Ch.  (N.  Y.)  330 ;  Chadwell  t?. 
Jones,  1  Tenn.  Ch.  493 ;  contra,  under  the  Nebraska  Code :  Mee- 
han  V.  First  Natl.  Bk.  of  Fairfield,  44  Neb.  213 ;  see,  also,  State 
Bank  v.  Wilson,  9  111.  57  ;  Onderdonk  v.  Gray,  19  N.  J.  Eq.  69. 
So,  if  the  suit  in  equity  seeks  relief  not  obtainable  at  law :  Hor- 
ton  V.  Bassett,  17  R.  I.  129 ;  or  if  an  action  at  law  is  necessary  for 
the  perfecting  of  a  decree  in  an  equity  suit :  Kittredge  v.  Race, 
92  U.  S.  116;  the  pendency  of  both  at  the  same  time  will  be  no 
ground  for  ordering  an  election. 

e.  Election  Enforced  only  in  Equity.— The  court  of  chan- 
cery alone  can  compel  an  election ;  a  court  of  law  has  no  such 
power :  P.  &  M.  Bank  v,  Willis,  5  Ala.  770 ;  P.  &  M.  Bank  r. 
Walker,  7  Ala.  926;  Kemp  v.  Coxe,  14  Ala.  614;  Dunlap  v. 
Newman,  52  Ala.  178 ;  and  therefore  it  was  the  old  rule  that  a 
suit  at  law  would  not  be  stayed  or  abated  on  the  ground  of  a  bill 
depending  in  equity  for  the  same  cause :  Murphy  v.  Cadell,  2  Bos. 
&  P.  137;  Davis  v.  Salter,  2  Cr.  &  J.  466 ;  Humphries  v.  Dawson, 
38  Ala.  199;  Hatch  v,  Spoflord,  22  Conn.  485;  Evans  v.  Lingle, 
55  m.  455 ;  Black  v.  Lackey,  2  B.  Mon.  (Ky.)  257;  Coltt?.  Part- 
ridge, 7  Mete.  (Mass.)  570 ;  Blanchard  r.  Stone,  16  Vt.  234 ;  Wil- 
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liamson  v.  Paxton,  18  Gratt.  (Va.)  475 ;  and  that  a  suit  in  equity 
would  not  be  abated  on  the  ground  of  an  action  pending  at  law: 
Peak  V.  Bull,  8  B.  Mon.  (Ky.)  428;  but  since  the  union  of  law 
and  equity  powers  in  the  same  court,  which  has  taken  place  in 
almost  all  of  the  United  States,  there  would  seem  to  be  no  valid 
reason  for  such  a  distinction.    See  infra,  §§  21,  22. 

7.  No  Election  Between  Suits  in  Foreign  and  Domestic 
Courts.— An  election  will  generally  be  ordered  between  suits 
brought  for  the  same  matter  in  two  domestic  courts,  and  for 
this  purpose  domestic  courts  are  those  within  the  limits  of  the 
same  governmental  jurisdiction ;  but  when  one  of  the  suits  is 
pending  in  a  foreign  court,  where  the  forms  of  procedure  and 
the  remedi^  are  different,  it  will  only  be  ordered  in  a  special 
case,  on  a  showing  that  the  rights  of  the  parties  will  be  best  pre- 
served thereby :  McHenry  v.  Lewis,  22  Ch.  D.  397,  overruling 
Lord  Dillon  v,  Alvares,  4  Ves.  357 ;  Ins.  Co.  v,  Brune,  96  U.  S. 
688;  Lynch  v.  Hartford  Fire  Ins.  Co.,  17  Fed.  Rep.  627 ;  Cent. 
R.  R.  Co.  of  N.  J.  V,  N.  J.  West  Line  R.  R.  Co.,  32  N.  J.  Eq.  67; 
Mitchell  V.  Bunch,  2  Paige  Ch.  (N.  Y.)  606 ;  Cook  v,  Litchfield, 
6  Sandf.  (N.  Y.)  330 ;  Williams  v,  Ayrault,  31  Barb.  (N.  Y.) 
364 ;  see  Wedderbum  v.  Wedderburn,  4  My.  &  Cr.  596 ;  Car- 
ron  Iron  Co.  v.  Maclaren,  5  H.  L.  Cas.  416 ;  Peruvian  Guano 
Co.  V.  Bockwoldt,  23  Ch.  D.  225. 

8.  Election  by  Conduct.— It  is  not  necessary  that  the  court 
should  order  an  election  in  all  cases ;  the  conduct  of  the  plain- 
tiff may  have  been  such  as  to  estop  him  from  pursuing  the  one 
remedy  or  the  other,  thus  constituting  an  election  in  pais.  For 
instance,  the  prosecution  of  a  suit  at  law  for  five  years  will  pre- 
vent its  being  abandoned  in  order  to  sue  in  equity  :  St.  Johns- 
bury  V.  Morrill,  55  Vt.  165 ;  Angus  v.  Robinson,  62  Vt.  60  ;  see 
Conrow  v.  Little,  115  N.  Y.  387  ;  and  it  has  been  held  that  the 
filing  of  objections  to  the  report  of  the  city  engineer  as  to  the 
cost  of  improvements,  as  allowed  by  statute,  will  preclude  an 
injunction  by  land-owners  against  assessments  levied  upon  their 
property  by  a  municipality  in  respect  of  such  improvements : 
De  Puy  V.  Wabash,  133  Ind.  336.  But  a  suit  begun,  and  soon 
discontinued,  does  not  generally  constitute  an  election  of  .rem  e- 
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dies :  Flower  v.  Brumbach,  131  111.  646 ;  Nysewander  v.  Low- 
man,  124  Ind.  584 ;  Bishop  v.  McGillis,  80  Wis.  575 ;  nor  will 
the  fact  that  the  plaintiff  has  erroneously  relied  upon  one 
remedy,  which  proves  abortive,  preclude  him  from  asserting  the 
other  and  efficient  remedy,  if  he  has  not  been  guilty  of  laches, 
and  no  other  equities  supervene :  Smith  v.  Bricker,  86  Iowa, 
285 ;  Snow  v.  Alley,  156  Mass.  193.  Any  decisive  act  of  the 
party,  however,  with  knowledge  of  his  rights  and  of  the  &ct8  is 
equivalent  to  an  election  :  Bradford  t?.  Williams,  2  Md.  Ch.  1. 
Accordingly,  if  the  plaintiff  goes  to  trial  at  law,  and  obtains 
judgment,  he  will  be  presumed  to  have  elected  the  remedy  at 
law,  and  cannot  thereafter  pursue  that  in  equity:  Sanger  v. 
Wood,  3  Johns.  Ch.  (N.  Y.)  416. 

9.  Election  will  not  Bind,  Unless  Made  with  Full  Knowledge 
of  all  Material  Facts.— The  plaintiff  is  not  absolutely  bound  by 
his  election  in  all  cases.  To  have  that  effect,  it  must  be  made 
deliberately,  with  full  knowledge  of  all  the  circumstances  and  of 
the  consequences  of  his  action ;  or  the  other  party  must,  as  a 
result  of  the  election,  have  so  changed  his  position  that 
a  rescission  would  be  inequitable :  Young  v.  Young,  51  N.  J. 
Eq.  491.  The  defendant,  however,  is  concluded  by  an  election, 
equally  with  the  plaintiff.  If  the  latter  elects  to  proceed  at  law, 
and  the  bill  is  consequently  dismissed,  the  dismissal  cannot  be 
pleaded  in  bar  to  another  suit  for  the  same  cause  of  action : 
Countess  of  Plymouth  v.  Bladon,  2  Vem.  32 ;  and  if  the  plain- 
tiff elects  to  proceed  in  equity,  the  defendant  cannot  thereafter 
raise  any  objection  to  the  jurisdiction  of  equity,  though  such 
may  exist:  McBroom  v,  Wiley,  2  Heisk.  (Tenn.)  58. 

II.  Election  between  Inconsistent  Remedies  in  the 

SAME  Forum. 

10.  Inconsistent  Bemedies  Cannot  be  Pursued  Concurrently. 

—Whenever  a  person  has  two  inconsistent  remedies  for  the  sat- 
isfaction of  a  claim,  or  the  redress  of  a  wrong,  he  can  neither 
pursue  them  concurrently,  nor,  when  he  has  once  elected  to 
pursue  one  of  them,  and  fails  to  recover,  can  he  then  pursue 
the  other.  He  is  bound  to  elect  between  them,  in  the  first 
place,  and  is  forever  concluded  by  his  election,  when  made : 
Smiths.  Hodson,  4  T.  R.  211;  Smith  v.  Baker,  8  L.  R.  C.  P. 
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350;  Foley  v.  Leva,  101  Ala.  395;  Equitable  Life  Assur.  Co.  v. 
Slay,  82  Ga.  646 ;  Toledo,  St.  L.  &  Kansas  City  R.  R.  Co.  v. 
Chicago,  Peoria  &  St  L.  Ry.  Co.,  155  Ul.  9 ;  City  of  Lamed  v. 
Jordan,  (Kan.)  39  Pac.  Rep.  1030;  Blessey  v.  Kearny,  24  La. 
An.  289;  Hooker  v.  Olmstead,  6  Pick.  (Mass.)  481 ;  Arnold  v. 
Iron  Works,  1  Gray,  (Mass.)  434  ;  Connihan  v.  Thompson,  111 
Mass.  270 ;  Washburn  r.  Ins.  Co.,  114  Mass.  175;  Ormsby  v. 
Dearborn,  116  Mass.  386;  Seavey  v.  Potter,  121  Mass.  297; 
Childs  V.  Stoddard,  130  Mass.  110 ;  Bailey  v.  Hervey,  135  Mass. 
172 ;  Raphael  v,  Reinstein,  154  Mass.  178 ;  Jewett  v.  Petit,  4 
Mich.  508;  Thompson  v.  Howard,  31  Mich.  309;  Dunks  v. 
Fuller,  32  Mich.  242  ;  Wetmore  v.  McDougaU,  32  Mich.  276 ; 
Kraft  V.  Kraft,  102  Mich.  439 ;  Van  Orden  v.  Van  Orden,  10 
Johns.  (N.  Y.)  30;  Goss  v,  Mather,  2  Lans.  (N.  Y.)  283; 
Lloyd  V,  Brewster,  4  Paige  Ch.  (N.  Y.)  537  ;  Morris  v.  Rexford, 
18  N.  Y.  552  ;  Oatman  v,  Taylor,  29  N.  Y.  649  ;  Rodermund  t?. 
Clark,  46  N.  Y.  354 ;  Bowen  v.  Mandeville,  95  N.  Y.  237 ; 
Fowler  17.  Bowery  Sav.  Bk.,  113  N.  Y.  450;  Terry  v.  Munger, 
121  N.  Y.  161,  affirming  49  Hun,  660 ;  Bach  v.  Tuch,  126  N.  Y. 
53 ;  Mills  v.  Parkhurst,  126  N.  Y.  89  ;  Grossman  v.  U.  R.  Co., 
127  N.  Y.  34 ;  Pryor  v.  Foster,  130  N.  Y.  171 ;  Baumann  t?. 
Jefferson,  4  Misc.  Rep.  (N.  Y.)  147 ;  Geiler  v.  Littlefield,  4 
Misc.  Rep.  (N.  Y.)  152  ;  Hopf  v.  U.  S.  Bkg.  Co.,  6  Misc.  Rep. 
(N.  Y.)  158 ;  Bowdish  v.  Page,  81  Hun,  (N.  Y.)  170 ;  Heidel- 
bach  V.  Natl.  Park  Bk.,  87  Hun,  (N.  Y.)  117  ;  Dean  v.  Yates, 
22  Ohio  St.  388 ;  Becker  v.  Walworth,  45  Ohio  St.  169 ;  Har- 
risen  V.  Lynes,  36  S.  Car.  596 ;  Bauman  v,  Jaffray,  6  Tex.  Civ. 
App.  489 ;  Lera  v,  Freiberg,  (Tex.)  22  S.  W.  Rep.  236 ;  Mariner 
V.  M.  &  St.  P.  R.  R.  Co.,  26  Wis.  84 ;  Kaehler  v,  Dobberpuhl,  60 
Wis.  256 ;  HoUehan  v.  Roughan,  62  Wis.  64  ;  Warren  v,  Landry, 
74  Wis.  144 ;  Crook  v.  First  Natl.  Bk.  of  Baraboo,  83  Wis.  31. 
Thus,  a  contract  cannot  be  rescinded  in  part  and  affirmed  as  to 
the  residue  :  Bowen  v.  Schuler,  41  111.  192  ;  Ryan  v.  Brant,  42 
ni.  78 ;  King  v.  Mason,  42  111.  223 ;  Kellogg  v.  Turpie,  93  111. 
265 ;  an  action  of  ejectment  will  prevent  a  recovery  for  rent 
accruing  after  service  of  the  writ :  Jones  v.  Carter,  15  M.  &  W. 
718 ;  and  one  in  possession  of  personal  property,  and  claiming 
a  lien  thereon  or  title  thereto,  cannot  attach  the  property  for 
the  same  debt,  aud  still  maintain  his  prior  lien  or  claim :  Citi- 
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zens'  Bk.  v.  Dows,  68  Iowa,  460 ;  Lawrence  v.  McKenzie,  88  Iowa, 
432  ;  Evans  v.  Warren,  122  Mass.  303.  Replevin  for  goods  sold 
will  bar  an  action  for  the  purchase  price,  and  vice  versa :  Gray 
V.  St.  John,  35  111.  222 ;  Morris  v.  Rexford,  18  N.  Y.  552 ;  Wile 
17.  Brownstein,  35  Hun,  (N.  Y.)  68 ;  and  so  will  trespass :  Floyd 
V,  Browne,  1  Rawle,  (Pa.)  121 ;  or  trover:  Butler  v.  Hildreth,  5 
Mete.  (Mass.)  49 ;  Nield  v.  Burton,  49  Mich.  53 ;  and  the  lessor 
cannot  recover  damages  for  injury  done  to  the  leased  property 
by  the  lessee,  and  also  rent  for  the  time  subsequent  to  the 
injury :  Wilcox  v.  Gate,  65  Vt.  478. 

11.  Election  by  Conduct.— The  election  need  not  be  express, 
however.  Any  decisive  act  of  the  party,  done  with  full  knowl- 
edge of  his  rights,  will  amount  to  an  election :  Sanger  v.  Wood, 
3  Johns.  Ch.  (N.  Y.)  416 ;  Brown  v,  Littlefield,  11  Wend.  (N.  Y.) 
467,  affirming  1  Wend.  398 ;  Rodermund  v,,  Clark,  46  N.  Y. 
354.  Accordingly,  a  suit  for  rent  amounts  to  an  election  to  rely 
upon  the  lease :  Bailey  v.  Hervey,  135  Mass.  172 ;  any  act,  such  as 
a  suit  for  the  price,  which  amounts  to  an  admission  of  the  ex- 
istence of  a  contract,  will  deprive  one  of  the  right  to  repudiate 
it  as  void  :  Brewer  v.  Sparrow,  1  M.  &  Ry.  2 ;  Dibblee  v,  Sheldon, 
10  Blatchf.  (U.  S.)  178  ;  Brinley  v.  Tibbets,  7  Greenl.  (Me.)  70 ; 
MoUer  v.  Tuska,  87  N.  Y.  166,  affirming  9  Daly,  207 ;  and  a 
delay  to  rescind  a  contract  for  fraud  is  equivalent  to  an  election 
to  affirm  it :  Schiffer  r.  Dietz,  83  N.  Y.  300 ;  Strong  v.  Strong,  102 
N.  Y.  69.  But  the  plaintifiE  is  so  far  restrictecL  in  his  right  of 
election  that  he  will  not  be  permitted  thereby  to  secure  a  benefit 
or  privilege  denied  to  that  which  forms  the  basis  of  the  suit : 
Miss.  Cent.  R.  R.  Co.  v.  Fort,  44  Miss.  423 ;  Brown  v.  Treat,  1 
Hill,  (N.  Y.)  225.  Further,  though  the  doctrine  of  election 
does  not  apply,  as  a  general  rule,  to  a  defendant,  yet  he  cannot  set 
up  inconsistent  defences  :  Weisiger  v.  Wood,  36  S.  Car.  424 ;  and 
if  he  brings  a  new  action,  instead  of  using  his  demand  as  a  coun- 
ter-claim when  it  might  be  so  used,  he  will  not  have  the  right 
to  compel  the  plaintiff  to  elect  in  which  action  the  latter's  claim 
shall  be  tried  :  Weinberg  v.  Weinberg,  60  Hun,  (N.  Y.)  167; 
and  on  application  of  the  plaintiff,  his  suit  will  be  stayed,  and 
he  will  be  compelled  to  use  the  claim  in  the  former  action : 
Dolbeer  v.  Stout,  19  N.  Y.  Suppl.  820. 
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12.  Effect  of  Bringing  Suit  for  One  Bemedy^Discontinu- 
mice,— There  has  been  some  difference  of  opinion  as  to  whether 
the  mere  bringing  of  suit  is  such  a  decisive  act  as  will  amount 
to  an  election ;  some  authorities  holding  that  it  is  conclusive 
upon  the  party :  Jones  v.  Carter,  16  M.  &  W.  718 ;  Butler  v. 
Hildrethy  6  Mete.  (Mass.)  49 ;  Thompson  v.  Howard,  31  Mich. 
309;  Thomas  v.  Watt,  (Mich.)  62  N.  W.  Rep.  345;  Johnson- 
Brinkman  Commission  Co.  v.  Mo.  Pac.  Ry.  Co.,  52  Mo.  App. 
407;  Conrow  v.  Little,  115  N.  Y.  387;  McNutt  v.  Hilkins,  80 
Hun,  (N.  Y.)  235 ;  Bach  v.  Tuch,  126  N.  Y.  53,  affirming 
10  N.  Y.  Suppl.  884 ;  others,  that  he  is  bound  only  by  a 
suit  prosecuted  to  final  judgment,  and  may  discontinue  one 
and  begin  another  at  any  time  previous  to  that  event :  Harrison 
V,  Harrison,  39  Ala.  489 ;  Flower  v,  Brumbach,  131  111.  646 ; 
BeaU  r.  Pearre,  12  Md.  550 ;  Edes  v.  Garey,  46  Md,  24 ;  Walsh  v. 
Canal  Co.,  59  Md.  423 ;  Keedy  v.  Long,  71  Md.  385 ;  Olmstead  v. 
Bach,  78  Md.  132 ;  Fisher  v.  Boyce,  81  Md.  46 ;  Washburn  v,  Ins. 
Co.,  114  Mass.  175.  But  at  any  rate,  when  a  suit  is  prosecuted 
to  final  judgment,  it  will  bar  another  suit  on  the  same  cause 
of  action :  Priestly  v.  Femie,  3  H.  &  C.  977 ;  Kingsley  v.  Davis, 
104  Mass.  178;  Martin  v.  Boyce,  49  Mich.  122;  Thomas  v, 
Joslin,  36  Minn.  1 ;  Moore  v.  Gammel,  13  Tex.  120 ;  Burson  v, 
Blackley,  67  Tex.  5 ;  Ward  v.  Green,  (Tex.)  30  S.  W.  Rep.  864, 
reversing  28  S.  W.  Rep.  574 ;  and  it  would  seem  reasonable  that 
the  prosecution  of  a  suit  for  over  a  year  to  recover  the  price  of 
goods  sold  will  amount  to  an  election  to  affirm  the  sale,  and 
will  preclude  the  vendor  from  rescinding  it  on  the  ground  of 
fraud  :  Bulkley  v,  Morgan,  46  Conn.  393 ;  Johnson  v.  M'Lane, 
7  Blackf.  (Ind.)  501 ;  Stewart  v.  Dougherty,  3  Dana,  (Ky.)  479. 

13.  Ho  Binding  Election  Without  Full  Knowledge  of  Facts.— 

This  rule  of  election  only  applies  when  the  equities  are  equal  be- 
tween the  plaintiff  and  the  defendant ;  and  not  when  the  former 
elects  without  being  fully  aware  of  the  facts  of  the  case  or  of  his 
rights  in  the  premises  :  Smith  v.  Bricker,  86  Iowa,  285 ;  Mankin 
V.  Mankin,  (Iowa,)  59  N.  W,  Rep.  292 ;  Pratt  v.  Philbrook,  41 
Me.  132 ;  Kinney  v.  Kieman,  49  N.  Y.  164 ;  Eq.  Co-op.  Foundry 
V.  Hersee,  103  N.  Y.  26,  affirming  33  Hun,  169 ;  Hays  v.  Midas, 
104  N.  Y.  602 ;  McNutt  v.  Hilkins,  80  Hun,  (N.  Y.)  235 ;  Rem- 
mel  t?.  Townsend,  83  Hun,  (N.Y.)  353 ;  Reese  v,  Muman,  5  Wash. 
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St.  373 ;  or  when  the  plaintiff  by  mistake  selects  a  remedy  to 
which  he  is  not  entitled,  and  which  proves  nugatory  in  its  re- 
sults, without  determining  the  merits  against  him.  The  mere 
fact  that  a  party  wrongly  supposes  he  has  two  alternative  rights, 
and  attempts  to  choose  that  to  which  he  is  not  entitled,  is  not 
enough  to  prevent  him  from  exercising  the  other,  if  he  is  really 
entitled  to  that.  "  There  would  be  no  sense  or  principle  in  such  a 
rule:"  Butler  v,  Hildreth,  5  Mete.  (Mass.)  49;  Bunch  v.  Grave, 
111  Ind.  351 ;  Smith  v,  Bricker,  86  Iowa,  285 ;  Snow  v.  Alley, 
144  Mass.  546 ;  Whiteside  v,  Brawley,  152  Mass.  133 ;  Snow  v. 
Alley,  156  Mass.  193 ;  Miller  v.  Hyde,  161  Mass.  472 ;  McLaugh- 
lin V.  Austin,  (Mich.)  62  N.  W.  Rep.  719  ;  In  re  Van  Norman, 
41  Minn.  494 ;  Marshall  v.  Oilman,  52  Minn.  88 ;  Johnson- 
Brinkman  Co.  v.  Central  Bk.  of  Kansas  City,  116  Mo.  558;  En- 
terprise Soap  Works  v.  Sayers,  51  Mo.  App.  310  ;  Morris  t?.  Rex- 
ford,  18  N.  Y.  552;  Bowery  Sav.  Bk.  v.  Belt,  66  Hun,  (N.  Y.) 
57.  No  doctrine  is  sound  which  puts  a  person  to  a  complete 
election  at  his  peril,  and  bars  him  from  any  adequate  recover}^ 
against  the  wrong-doer  :  Farwell  v.  Myers,  59  Mich.  179.  Thus, 
a  partial  recovery  under  one  remedy  will  not  bar  an  action  for 
the  remainder  :  Powers  v,  Benedict,  88  N.  Y.  605.  Accordingly, 
the  doctrine  of  election  between  inconsistent  remedies  does  not 
apply  to  creditors  who  first  assail  an  assignment  for  the  benefit 
of  creditors  on  the  ground  of  fraud,  and  pending  this  action,  or 
after  its  unsuccessful  termination,  claim  a  dividend  from  the 
assigned  estate.  The  adjudication  against  them  proves  that 
they  had  no  such  right  and  no  such  remedy  as  was  sought,  and 
there  can  be  no  election :  In  re  Van  Norman,  41  Minn.  494 ; 
Mills  V,  Parkhurst,  126  N.  Y.  89 ;  s.  c,  30  Am.  L.  R^.  340. 
See,  however,  Valentine  t?.  Decker,  43  Mo.  583  ;  Stoller  v.  Coates, 
88  Mo.  514 ;  Sampson  v.  Shaw,  19  Mo.  App.  274 ;  P.  A.  Drew 
Glass  Co.  V.  Baldwin,  27  Mo.  App.  44 ;  Lovenberg  v.  Bank,  67 
Tex.  440. 

14.  When  Conourrent  Remedies  May  be  Fursned.— So,  when 
remedies  are  collateral  and  independent,  and  the  assertion  of 
one  is  not  repugnant  to  the  existence  of  the  other,  the  plaintiff 
may  pursue  them  concurrently,  until  judgment  has  been  ob- 
tained in  one :     Lee  v.  Long,  Wightw.  72 ;    Nightingal  v. 
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Devisme,  5  Burr.  2589  ;  Fisk  v.  Union  Pac.  R.  R.  Co.,  8  Blatchf. 
(U.  S.)  299;  Kittredge  v.  Race,  92  U.  S.  116;  Robb  v,  Roelker, 
66  Fed.  Rep.  23 ;  Evans  v.  Lingle,  55  111.  455 ;  Haskins  v.  Lom- 
bard, 16  Me.  140 ;  Peters  v,  Ballistier,  3  Pick.  (Mass.)  495 ;  But- 
ler t?.  Hildreth,  5  Mete.  (Mass.)  49 ;  Vulcanite  Co.  v,  Caduc,  144 
Mass.  85.    Thus,  replevin  and  trespass  may  be  prosecuted  con- 
currently :  Stier  v.  Harms,  154  111.  476 ;  and  in  such  a  case  the 
discontinuance  of  one  action  will  not  bar  a  new  action  on  the 
other  remedy :  Butler  v.  Hildreth,  5  Mete.  (Mass.)  49.    Simi- 
larly, an  action  may  be  maintained  to  enforce  an  admiralty  lien, 
oonQurrently  with  a  suit  for  the  debt:  Yeo  v.  Tatem,  3  L.  R.  P. 
C.  696 ;  The  Kalorama,  10  Wall.  204 ;  Wolf  v.  Cook,  40  Fed. 
Rep.  432 ;  Russell  v,  Alvarez,  5  Cal.  48  ;  Granger  v.  Judge,  27 
Mich.  406 ;  and  an  action  to  reform  a  contract  is  not  such  a  re- 
pudiation of  it  as  will  defeat  the  right  to  have  specific  perform- 
ance of  it :  Davis  v,  Terry,  114  N.  C.  27.     Further,  when  the 
remedies  are  collateral,  a  judgment  against  the  plaintiff  on  one 
will  not  bar  an  action  on  the  other,  if  they  are  based  on  distinct 
causes  of  action,  though  rooted  in  the  same  transaction.     Thus, 
if  actions  are  brought  concurrently  on  a  note  and  a  mortgage 
given  to  secure  it,  a  failure  to  foreclose  the  mortgage  will  not 
prevent  the  collection  of  the  note:  Jaseph  v.  People's  Sav.  Bk., 
132  Ind.  39 ;  and  an  action  on  a  contract  which  results  in  judg- 
ment for  the  defendant  will  not  bar  an  action  on  notes  given  in 
payment  for  the  subject-matter  of   the  contract:    Fifield   v, 
Edwards,  39  Mich.  264 ;  Kingsbury  v.  Kettle,  90  Mich.  476. 

16.  Election  Between  Remedies  in  Tort  and  Contract.— The 

necessity  for  election  between  two  inconsistent  remedies  arises 

with  most  frequency  when  a  tort  has  been  committed  against 

the  property  of  another,  especially  in  cases  of  conversion  and 

fraud.    In  such  cases  the  tort-feasor  may  often  be  either  sued 

for  damages  for  the  -tort,  or  if  the  person  aggrieved  so  elect,  the 

tort  may  be  waived,  and  the  tort-feasor  sued  upon  an  implied 

assumpsit  growing  out  of  the  tort ;  but  the  waiver  must  appear 

on  the  face  of  the  pleadings :  Smith  v,  Hodson,  4  T.  R.  211 ; 

Lightly  v.  Clouston,  1  Taunt.  114;  Govett  v.  Radnidge,  3  East, 

70;  Edmeads  v.  Newman,  1  B.  &  C.  418 ;  Morgan  v.  Palmer,  2 

B.  &  C.  736 ;  Foster  t;.  Stewart,  3  M.  &  S.  191 ;  Bancroft- Whit^ 
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ney  Co.  v.  Pacific  Coast  Steamship  Co.,  61  Fed.  Rep.  213 ;  Crow 
V.  Boyd,  17  Ala.  51 ;  Steiner  v.  Clisby,  (Ala.)  15  So.  Rep.  612  ; 
Halleck  v.  Mixer,  16  Cal.  574 ;  Staat  v.  Evans,  35  111.  455 ;  City 
of  Elgin  V,  Joslyn,  136  111.  525  ;  Cooper  v.  Helsabeck,  5  Blackf. 
(Ind.)  14 ;  Patterson  v,  Crawford,  12  Ind.  241 ;  Patterson  v. 
Prior,  18  Ind.  440 ;  Morford  v.  White,  53  Ind.  547  ;  Nowling  v. 
Mcintosh,  89  Ind.  593;  Bowen  v.  School  Dist.,  36  Mich.  149 ; 
Tuttle  V.  Campbell,  74  Mich.  652 ;  Aldine  Mfg.  Co.  v.  Barnard, 
84  Mich.  632  ;  Township  of  Buckeye  v.  Clark,  90  Mich.  432  ; 
Jamison  v.  Moon,  43  Miss.  598 ;  Floyd  v.  Wiley,  1  Mo.  430, 
643 ;  Johnson  v,  Strader,  3  Mo.  359 ;  Gordon  v.  Bruner,  49 
Mo.  570;  Roth  v.  Palmer,  27  Barb.  (N.  Y.)  652;  Harpend- 
ing  V,  Shoemaker,  37  Barb.  (N.  Y.)  270;  Butts  v.  Collins, 
13  Wend.  (N.  Y.)  139;  Putnam  v.  Wise,  1  Hill,  (N. 
Y.)  234;  Schroeppel  t;.  Cornig,  6  N.  Y.  107;  Chambers  v. 
Lewis,  11  Abb.  Pr.  (N.  Y.)  210;  Goodwin  v,  Griffis,88  N.  Y. 
629  ;  RothschUd  v.  Mack,  115  N.  Y.  1 ;  Terry  v,  Munger,  121 
N.  Y.  161,  affirming  49  Hun,  560 ;  Peo.  v.  Wood,  121  N.  Y. 
522 ;  Talbot  v,  Cruger,  72  Hun,  (N.  Y.)  30;  Doherty  v.  Shields, 
86  Hun,  (N.  Y.)  303  ;  McCullough  v.  McCuUough,  14  Pa.  295; 
PearsoU  v.  Chapin,  44  Pa.  9 ;  McCombs  v.  Guild,  9  Lea,  (Tenn.) 
81 ;  Vance  v,  Mottley,  92  Tenn.  310  ;  Mann  v,  Stowell,  3  Chand. 
(Wis.)  243.  Accordingly,  if  personal  property  has  been  wrong- 
fully taken  and  converted  into  money  or  money's  worth,  so  that 
the  owner  does  not  find  it  in  the  hands  of  the  tort-feasor,  and 
consequently  cannot  enforce  its  return  in  specie^  he  may  waive 
the  tort  involved  in  its  taking,  and  sue  for  the  value  of  it  as  on 
an  implied  contract  of  sale.  In  such  a  case  the  basis  of  the 
'  action  is  the  supposed  receipt  of  the  money  by  the  defendant  to 
the  plaintiff's  use:  Edmeads  v,  Newman,  1  B.  &  C.  418;  Whit- 
tenton  Mfg.  Co.  v,  Ohio  River  Packet  Co.,  21  Fed.  Rep.  896 ; 
Pike  V.  Bright,  29  Ala.  332 ;  Puller  v,  Duren,  36  Ala.  73 ;  Davis  r. 
Easley,  13  111.  192 ;  Tightmeyer  t?.  Mongold,  20  Kans.  90;  Ev^rsole 
V.  Moore,  3  Bush,  (Ky.)  49 ;  Wingate  v.  Smith,  20 Me.  28?;  Emer- 
son  V,  McNamara,  41  Me.  565 ;  Miss.  Central  R.  R.  Co.  v.  Fort,  44 
Miss.  423 ;  Byard  v.  Holmes,  33  N.  J.  L.  119  ;  Brown  v.  Sax,  7 
Cow.  (N.  Y.)  95 ;  Baker  v.  Wheeler,  8  Wend.  (N.  Y.)  506 ;  Tryon 
t;.  Baker,  7  Lans.  (N.  Y.)  511 ;  Byxbie  v.  Wood,  24  N.  Y.  607 ; 
Union  Bk.  v.  Mott,  27  N.  Y.  633 ;  Nichols  v.  Gage,  10  Oreg.  82  ; 
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Norden  v.  Jones,  33  Wis.  600.  The  only  exception  to  this  rule 
seems  to  be  when  the  property  is  sold  for  an  illegal  purpose,  in 
which  case  there  can  be  no  implied  receipt  of  the  purchase 
money  to  the  plaintiflf's  use :  Chauncey  v.  Yeaton,  1  N.  H.  151. 
Similarly,  when  profits  have  been  received  from  injuries  done  to 
real  property,  the  owner  may  waive  the  trespass  and  bring  an 
action  for  money  had  and  received :  O^Conley  v.  Natchez,  1  Sm. 
&  M.  (Miss.)  31.  ^ 

16.  No  Eleotion  if  Property  is  not  Converted— No  Bemedy 
by  Assumpsit  in-  such  a  Case.— According  to  the  weight  of 
authority,  the  tort  can  only  be  waived  when  the  defendant  has 
converted  the  property,  and  therefore  assumpsit  will  not  lie  so 
long  as  it  remains  in  his  hands  unconverted :  Lindon  v.  Hooper, 
Cowp.  414 ;  Pike  r.  Bright,  29  Ala.  332 ;  Howell  v.  Graves,  27 
Ark.  365 ;  Winter  v,  Bandel,  30  Ark.  362 ;  Chamblee  v. 
McKenzie,  31  Ark.  155;  Tucker  t;.  Jewett,  32  Conn.  563; 
Button  V.  Wetherald,  5  Harr.  (Del.)  38;  Barlow  v.  Stal worth, 
27  Ga.  517;  Morrison  v,  Rogers,  2  Scam.  (111.)  318;  Creel  v. 
Kirkham,  47  111.  344  ;  Moses  v.  Arnold,  43  Iowa,  187  ;  Bernstein 
r.  Smith,  10  Kans.  60;  Hagaman  v.  Neitzel,  15  Kans.  383; 
Balch  V.  Patten,  45  Me.  41 ;  Rogers  v,  Greenbush,  57  Me.  441 ; 
Androscoggin  Water  Power  Co.  v,  Metcalf,  65  Me.  40 ;  Jones  v. 
Hoar,  5  Pick.  (Mass.)  285  ;  Gilmore  v.  Wilbur,  12  Pick.  (Mass.) 
120;  Watson  v.  Stever,  25  Mich.  386  ;  Smith  v.  Smith,  43  N.  H. 
536 ;  Budd  v.  Hiler,  27  N.  J.  L.  43 ;  Church  v.  Mumford, 
11  Johns.  (N.  Y.)  479;  Try  on  v.  Baker,  7  Lans.  (N.  Y.)  511; 
Coit  V,  Stewart,  50  N.  Y.  17;  Willet  v,  Willet,  3  Watts,  (Pa.) 
277 ;  PearsoU  v,  Chapin,  44  Pa,  9 ;  Phelps  v.  Conant,.  30  Vt. 
277 ;  Elwell  v,  Martin,  32  Vt.  217 ;  contra,  Cooper  v.  Helsabeck, 
5  Blackf.  (Ind.)  14 ;  Jones  v,  Gregg,  17  Ind.  84 ;  Floyd  v.  Wiley, 
1  Mo.  430,  643 ;  Johnson  v,  Strader,  3  Mo.  359 ;  and  this  rule  has 
been  so  rigidly  adhered  to  that  a  recovery  in  assumpsit  has  not 
been  permitted,  even  when  the  goods  were  destroyed  in  the 
defendant's  possession:  Schweitzer  v.  Weiber,  6  Rich.  L.  (S.  Car.) 
159.  But  on  the  other  hand,  the  plaintiff  has  been  allowed  to 
recover  in  assumpsit,  when  the  defendant  refused  to  deliver 
the  goods  on  request :  O'Reer  v.  Strong,  13  111.  688  ;  and  when 
the  goods  taken  were  consumed  by  the  defendant :  Roberts  v» 
13 
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Evans,  43  Cal.  380 ;  Morford  v.  White,  53  Ind.  547  ;  Stockett  v. 
Watkins,  2  Gill  &  J.  (Md.)  326;  Fiquet  v.  Allison,  12  Mich. 
328  ;  Gordon  v.  Bruner,  49  Mo.  570 ;  Roth  v.  Palmer,  27  Barb. 
(N.  Y.)  652  ;  Hawk  v.  Thorn,  54  Barb.  (N.  Y.)  164 ;  Norden  v. 
Jones,  33  Wis.  600 ;  Smith  v.  Schulenberg,  34  Wis.  41 ;  contra^ 
Hudson  V.  Gilliland,  25  Ark.  100.  Further,  if  the  plaintiff  has 
assented  to  the  wrongful  taking,  his  remedy  in  trover  is  gone, 
and  there  is  no  necessity  for  election.  Assumpsit  is  the  only 
remaining  remedy :  Traynor  v,  Johnson,  1  Head,  (Tenn.)  51 ; 
Bell  V.  Cummings,  3  Sneed,  (Tenn.)  275 ;  Kirkman  v.  Philips, 
7Heisk.  (Tenn.)  222;  Huffman  t;.Hughlett,-ll  Lea,  (Tenn.) 
549. 

17.  Election  in  Case  of  Fraud— In  Case  of  Dismissal   of 

Servant.— The  same  rules  apply  to  a  sale  of  goods  procured  by 
fraud.  The  vendor  may  affirm  the  sale,  and  sue  for  the  value 
of  the  goods,  or  rescind  it  and  sue  for  their  recovery ;  but  ha 
cannot  rescind  it  and  sue  in  assumpsit,  unless  the  defendant  has 
converted  the  goods  into  money  or  money's  worth,  or  has  con- 
sumed them :  Read  v.  Hutchinson,  3  Camp.  351 ;  Ferguson  v. 
Carrington,  9  B.  &  C.  59;  Strutt  v.  Smith,  1  C,  M.  &  R.  312 ; 
Selway  v.  Fogg,  5  M.  &  W.  83 ;  Johnston  v.  Salisbury,  61  111. 
316;  Kellogg  v.  Turpie,  93  111.  265;  Allen  v.  Ford,  19  Pick. 
(Mass.)  217  ;  Dellone  v,  Hull,  47  Md.  112 ;  Whitlock  v.  Heard,  3 
Rich.  L.  (S.  Car.)  88 ;  see,  however,  Wigand  v.  Sichel,  3  Keyes,  (N. 
Y.)  120.  Another  case  for  election  presents  itself  when  a  servant 
is  wrongfully  dismissed  by  his  employer.  He  may,  as  a  general 
rule,  have  his  choice  of  three  remedies :  either  to  sue  for  the 
special  injury  caused  by  his  dismissal,  to  sue  on  a  quantum 
meruit  for  the  work  already  done,  or  to  wait  until  the  end  of  the 
term,  and  sue  on  the  contract.  But  a  choice  of  any  one  of  these 
will  'bar  the  others :  Gandell  v.  Pontigny,  4  Camp.  374 ;  Rogers 
V.  Parham,  8  Ga.  190 ;  Richardson  v.  Eagle  Machine  Works,  78 
Ind.  422 ;  Booge  v.  Pac.  R.  R.  Co.,  33  Mo.  212 ;  McCullough  v. 
Baker,  47  Mo.  401 ;  Merrill  v.  Ithaca  &  Owego  R.  R.  Co.,  16 
Wend.  (N.  Y.)  586;  Moody  v,  Leverich,  4  Daly,  (N.  Y.)  401 ; 
Chamberlin  v.  Scott,   33  Vt  80. 

18.  Election  when  Trust  Funds  are  Wrongfully  Converted.^ 

When  trust  funds  have  been  wrongfully  converted  by  the  trus- 
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tee,  the  cestui  que  trust  may,  if  he  chooses,  abandon  the  fund  and 
enforce  the  individual  liability  of  the  fiduciary  for  breach  of 
trust ;  but  this  will  preclude  him  from  afterwards  following  the 
fund  :  Flagg  v,  Mann,  3  Sumn.  (U.  S.)  84;  Lathrop  v,  Bamp- 
ton,  31  Cal.  17 ;  Fears  v.  Lynch,  28  Ga.  249 ;  Roberts  v.  Mans- 
field, 38  Ga.  452 ;  Gray  v.  Perry,  51  Ga.  180 ;  Bradley  v.  Luce, 
99  111.  234 ;  Long  v.  Fox,  100  111.  43 ;  Breit  v.  Yeaton,  101  lU. 
242 ;  Naltner  v.  Dolan,  108  Ind.  500 ;  Haxton  v.  McClaren,  132 
Ind.  235 ;  MacGregort?.  MacGregor,  9  Iowa,  65 ;  Bartlettt?.  Hamil- 
ton, 46  Me.  435  ;  School  Dist.  t;.  First  Nat.  Bk.,  102  Mass.  174 ; 
Calhoun  v.  Burnett,  40  Miss.  599 ;  Isom  v.  First  Natl.  Bk.,  52 
Miss.  902 ;  Cooper  v.  Cooper,  61  Miss.  676 ;  Utica  Ins.  Co.  v. 
Lynch,  11  Paige  Ch.  (N.  Y.)  520;  Fowler  v.  Bowery  Sav.  Bk., 
113  N.  Y.  450;  Freeman  v.  Cook,  6  Ired.  Eq.  (N.  C.)  379 ;  Nor- 
man V.  Cunningham,  5  Gratt.  (Va.)  72 ;  Barker  v.  Barker,  14 
Wis.  131. 

III.  Plea  op  Lis  Pendens. 

19.  The  Pendency  of  a  Former  Suit  for  the  Same. Cause  of 
Action  may  be  Pleaded  in  Abatement  of  a  Subsequent  Suit.— 
When  suit  has  been  brought  on  a  cause  of  action  in  a  court 
of  competent  jurisdiction,  the  plaintiff  is  held  to  have  thereby 
elected  to  pursue  his  remedy  in  that  action ;  and  so  lojig  as  it 
remains  pending,  he  cannot  bring  a  new  suit  in  the  same  or 
another  domestic  court  on  the  same  cause  of  action.  If  he  does 
so,  the  former  suit  may  be  pleaded  in  abatement  of  the  latter, 
and  the  latter  will  at  least  be  stayed  until  the  former  is  deter- 
mined. It  must  be  pleaded,  however,  even  though  it  be 
pending  in  the  same  court,  as  the  court  will  not  take  judicial 
notice  of  it,  and  it  cannot  be  given  in  evidence  on  the  trial : 
Brook  V.  Smith,  1  Salk.  280 ;  Savage's  Case,  1  Salk.  291 ;  Haigh 
V.  Paris,  16  M.  &  W.  144 ;  Bissill  v.  Williamson,  7  H.  &  N.  391 ; 
Renner  t?.  Marshall,  1  Wheat.  215 ;  Walsworth  v.  Johnson,  41 
Cal.  61 ;  Coubrough  v.  Adams,  70  Cal.  375 ;  Fisk  v,  Atkinson,  71 
Cal.  452 ;  Welchel  v.  Thompson,  39  Ga.  559 ;  Trenton  Bk.  v. 
Wallace,  9  N.  J.  L.  83;  Hixon  v,  Schooley,  26  N.  J.  L. 
461;  Fireman's  Ins.  Co.  v.  Lawrence,  14  Johns.  (N.  Y.) 
55 ;  Percival  v,  Hickey,  18  Johns.  (N.  Y.)  257;  Haightr.  HoUey, 
3  Wend.  (N.  Y.)  258;  NichoU  v.  Mason,  21  Wend.  (N.  Y.)  339; 
Brazill  v.  Isham,  12  N.  Y.  9 ;  Morris  v.  Rexford,  18  N.  Y.  662 ; 
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Groshon  v.  Lyon,  16  Barb.  (N.  Y.)  461 ;  Rodermund  v.  Clark, 
46  N.  Y.  354 ;  Goes  v.  Mather,  46  N.  Y.  689 ;  Hughes  v.  Vermont 
Copper  Min.  Co.,  7  Hun,  (N.  Y.)  677;  White  v.  Talmage,  36  N. 
Y.  Super  Ct  223 ;  Ratzer  v.  Ratzer,  2  Abb.  N.  C.  (N. Y.)  461 ;  Chat- 
zel  V.  Bolton,  3  McCord,  (S.  Car.)  33;  Wood  v.  Lake,  13  Wis.  84. 
This  same  rule  applies  to  a  second  suit  in  equity,  brought  while 
a  bill  is  pending  for  the  same  cause  of  action :  Curd  v.  Lewis,  1 
Dana,  (Ky.)  361 ;  Saunders  v.  Frost,  6  Pick.  (Mass.)  276;  and 
though,  as  a  general  rule,  the  plea  of  lis  pendens  is  not  available 
against  a  defendant,  a  counter  claim  or  set-off  made  the  subject 
of  a  prior  action  will  be  abated,  if  pleaded :  Davis  v.  Terry,  114 
N.  C.  27 ;  and  in  those  states  in  which,  as  in  New  York,  New 
Jersey  and  Pennsylvania,  a  demand  not  set  off  or  counter- 
claimed  cannot  be  thereafter  sued  on,  the  plea  of  a  former 
action  in  which  the  cause  of  action  might  have  been  set  off  will 
be  a  good  plea  in  abatement :  Schenck  v.  Schenck,  10  N.  J.  L. 
276;  Douglas  v.  Hoag,  1  Johns.  (N.  Y.)  283;  Townsend  v. 
Chase,  1  Cow.  (N.  Y.)  115.  The  same  principle  applies  when 
the  plaintiff  in  an  action  has  previously  availed  himself  of  a 
remedy  other  than  by  suit.  Thus,  in  Childs  v.  Stoddard,  130 
Mass.  110,  the  mortgagee  of  a  piece  of  land,  in  order  to  correct 
a  mistake  in  his  mortgage,  discharged  it  of  record,  and  took  a 
new  mortgage,  in  ignorance  of  the  fact  that  an  intervening 
mortgage  had  been  given  and  recorded.  Afterwards,  with  full 
knowledge  of  the  facts,  he  sold  the  land  under  the  power  con- 
tained in  his  mortgage,  bought  it  himself,  brought  an  action 
against  the  mortgagor  to  recover  the  balance  due  on  the  mort- 
gage note,  obtained  judgment,  and  sold  all  the  property  of  the 
mortgagor  on  execution.  He  then  brought  a  bill  in  equity 
against  the  mortgagor  and  the  other  mortgagee  to  set  aside  the 
discharge  of  the  first  mortgage ;  but  it  was  held  that  the  bill 
could  not  be  maintained,  as  he  chose  his  remedy  with  full 
knowledge  of  the  facts.  Further,  the  rule  extends  to  qui  tarn 
actions,  where  the  plaintiffs  are  different,  if  the  cause  of  action 
is  the  same ;  and  an  action  pending  to  recover  a  forfeiture  will 
abate  a  subsequent  prosecution  for  the  same  forfeiture:  Regina  v, 
Harris,  Cro.  Eliz.  261 ;  Commonwealth  r.  Gilbert,  6  J.  J.  Marsh. 
(Ky.)  184;  Commonwealth  v.  Churchill,  5  Mass.  174.  It  also 
extends  to  suits  for  delinquent  taxes  and  penalties :  State  v. 
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California  Min.  Co.,  13  Nev.  289;  but  it  does  not  extend  to 
suits  for  injuries  due  to  the  commission  of  a  crime.  Such  a  suit 
will  not  bar  a  sub^quent  indictment ;  nor  will  the  court  compel 
an  election :  R.  v,  Stratton,  1  Doug.  239 ;  R.  v.  Swan,  Fost.  104 ; 
Jones  V.  Clay,  1  Bos.  &  P.  191. 

20.  A  Subsequent  Suit  will  not  Abate  a  Prior  One.— A  subse- 
quent suit  cannot,  however,  be  pleaded  in  abatement  of  a  former 
one ;  it  is  the  priority,  not  the  pendency  of  a  suit  that  furnishes 
ground  for  abatement :  Greenwood  i?.  Rector,  1  Hempst.  (U.  S.) 
708 ;  Humphries  v.  Dawson,  38  Ala.  199 ;  Sherwood  v.  Ham- 
mond, 4  Blackf.  (Ind.)  504;  Callanan  v.  Port  Huron  &  N.  W. 
Ry.  Co.,  61  Mich.  15 ;  Morton  v,  Webb,  7  Vt.  123 ;  and  there- 
fore two  suits  cannot  be  pleaded  in  abatement  of  each  other, 
unless  they  were  begun  at  the  same  time  :  Haight  v.  HoUey,  3 
Wend.  (N.  Y.)  258.  A  fortiori,  a  subsequent  suit  cannot  be  so 
pleaded,  when  the  parties  and  cause  of  action  are  both  differ- 
ent :  Renner  v.  Marshall,  1  Wheat.  215  ;  Rizer  v,  Gillpatrick,  16 
Kans.  564 ;  but  a  judgment  therein  is  pleadable  in  bar  of  a 
prior  suit  still  pending :  North  Bank  v.  Brown,  50  Me.  214 ;  Bk. 
of  U.  S.  V,  Merchants'  BJc.,  7  Gill,  (Md.)  415  ;  Nicholl  v.  Mason, 
21  Wend.  (N.  Y.)  339 ;  Baxley  v,  Linah,  16  Pa.  241 ;  Paine  v. 
Schenectady  Ins.  Co.,  11  R.  I.  411 ;  and  when  a  statute  requires 
all  persons  in  interest  to  be  made  parties  to  a  proceeding,  the 
fact  that  some  of  them  have  prior  suits  pending  for  the  same 
cause  of  action  will  not  form  a  valid  plea  to  that  proceeding, 
but  the  prior  suits  will,  on  application,  be  disriiissed  :  Thielman 
17.  Carr,  75  111.  385. 

21.  Both  Suits  Must  be  Within  the  Same  (General  Juiis- 
diotion— A  Suit  in  a  Foreign  Court  will  not  Abate  one  in  a 
Domestic  Court. —In  order  to  make  the  pendency  of  a  former 
suit  a  good  plea  in  abatement,  it  is  necessary,  in  the  first  place,  to 
show  that  both  suits  are  pending  within  the  limits  of  the  same 
territorial  jurisdiction.  If  the  former  action  is  pending  in  the 
courts  of  a  foreign  or  different  jurisdiction,  it  will  furnish  no 
ground  for  abatement ;  for  in  the  first  place,  the  modes  of  proce- 
dure and  the  remedy  to  be  obtained  in  the  foreign  court  may  be 
different  from  that  of  the  domestic  forum ;  and  in  the  second 
place,  if  the  two  suits  are  prosecuted  together,  the  judgment  and 
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satisfaction  in  one  can  be  pleaded  in  bar  of  the  other ;  and  even 
if  they  are  proceeded  with  pari  pasm  to  judgment  and  exe- 
cution, a  satisfaction  of  either  can  be  showp  on  audiia  querela^ 
in  discharge  of  the  other.  A  former  suit  in  a  foreign  jurisdiction^ 
therefore,  cannot  be  pleaded  in  abatement:  Maule  t;.  Murray,  7 
T.  R.  470 ;  Imlay  v.  EUefsen,  2  East,  453 ;  Cox  v.  Mitchell,  7  C. 
B.  N.  S.  55;  Wilson  v.  Ferrand,  13  L.  R.  Eq.  362;  Buckner  t;. 
Finley,  2  Pet.  586;  Wadleigh  v.  Veazie,  3  Sumn.  (U.  S.)  165; 
Ins.  Co.  V.  Brune,  96  U.  S.  588 ;  Humphries  v.  Dawson, 
38  Ala.  199 ;  Grider  v.  Apperson,  32  Ark.  332 ;  Hatch  v.  Spof- 
ford,  22  Conn.  485;  Bank  of  North  America  v,  Wheeler,  28 
Conn.  433 ;  McJUton  v.  Love,  13  111.  486 ;  Allen  v.  Watt,  69  111, 
655  ;  De  Armond  v,  Bohn,  12  Ind.  607 ;  Salmon  v.  Wootton,  9 
Dana,  (Ky.)  422;  Davis  v.  Morton,  4  Bush,  (Ky.)  442;  West 
V.  McConnell,  5  La.  424 ;  Seevers  v.  Clement,  28  Md.  426 ; 
Newell  V.  Newton,  10  Pick.  (Mass.)  470;  Eddy  v.  O'Hara,  132 
Mass.  56;  Goodall  v.  Marshall,  11  N.  H.  99;  Yelverton  t\  Co- 
nant,  18  N.  H.  123 ;  Bowne  v,  Joy,  9  Johns.  (N.  Y.)  221 ;  Walsh 
V.  Durkin,  12  Johns.  (N.  Y.)  99 ;  Mitchell  v.  Bunch,  2  Paige 
Ch.  (N.  Y.)  606 ;  Burrows  v.  Miller,  5  How.  Pr.  (N.  Y.)  51 ; 
Osgood  V,  Maguire,  61  Barb.  (N.  Y.)  54 ;  McLane  v.  Manning, 
Winst.  (N.  C.)  60 ;  Lowry  v.  Hall,  2  W.  &  S.  (Pa.)  129 ;  Smith 
V,  Lathrop,  44  Pa.  326 ;  O'ReUly  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  16 
R.  I.  388 ;  Trabue  v.  Short,  5  Coldw.  (Tenn.)  293 ;  Drake  v. 
Brander,  8  Tex.  351 ;  McGilvray  v.  Avery,  30  Vt.  538 ;  Wood  v. 
Lake,  13  Wis.  84;  contra,  Earl  v,  Raymond,  4  McLean,  (U.  S.) 
233 ;  Hart  v.  Granger,  1  Conn.  154 ;  Smith  v,  Atlantic  Mut.  F.  Ins. 
Co.,  22  N.  H.  21 ;  Embree  v.  Hanna,  5  Johns.  (N.  Y.)  101 ;  see 
American  Bank  v.  Rollins,  99  Mass.  313.  There  seems  to  be  but 
one  exception  to  this,  and  that  is,  that  when  an  attachment  is 
pending  in  a  foreign  court,  and  enough  property  has  been  at- 
tached there  to  answer  the  demand  in  the  personal  action  pend- 
ing in  the  domestic  forum,  the  attachment  may  be  pleaded  in 
abatement.  This  is  due  to  the  nature  of  an  attachment,  which, 
being  a  proceeding  in  rem,  from  the  time  of  its  service  assures 
the  satisfaction  of  the  claim  pro  tanto :  Lawrence  v.  Remington, 
6  Biss.  (U.  S.)  44;  Embree  v.  Hanna,  5  Johns.  (N.  Y.)  101; 
Wheeler  r.  Raymond,  8  Cow.  (N.  Y.)  311,  n.  a. ;  O'Neil  v. 
Nagle,  14  Daly,  (N.  Y.)  492, 
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23.  What  axe  Begarded  as  Domestio  Courts.— For  the 
purposes  of  this  rule,  all  courts  existing  under  the  same 
general  government,  and  responsible  to  the  same  superior 
power,  are  regarded  as  domestic :  e,  g,,  in  England,  all  the 
courts,  both  of  the  United  Kingdom  and  of  the  Colonies,  are 
regarded  as  domestic :  McHenry  v,  Lewis,  22  Ch.  D.  397  ;  and 
a  suit  pending  in  any  one  of  them  will  be  good  ground  for 
abating  a  subsequent  action  brought  in  another,  the  old  elusive 
distinction  between  superior  and  inferior  courts  being  now 
done  away  with.  Thus,  all  the  courts  of  England:  Miles  v, 
Bristol,  3  B.  &  Ad.  945  ;  of  Scotland :  Venning  v.  Loyd,  1  De  G., 
F.  &  J,  193 ;  Carron  Iron  Co.  v.  Maclaren,  5  H.  L.  Cas.  416 ; 
of  Ireland :  Sheehy  v.  Professional  Life  Assur.  Co.,  3  C.  B.  N.  S. 
597 ;  Alexander  t?.  Adams,  16  L.  T.  N.  S.  384 ;  of  Canada : 
Young  r,  Barclay,  8  Ct.  of  Sess.  Cas.  (2d  Ser.)  774;  of  India: 
Ostell  V,  Lepage,  5  De  G.  &  Sm.  95 ;  of  Newfoundland  :  Henley 
V,  Soper,  8  B.  &  C.  16  ;  of  Jamaica :  Sadler  v,  Robins,  1'  Camp. 
253 ;  Foster  v.  Vassall,  3  Atk.  587  ;  Bayley  v,  Edwards,  3  Swanst. 
703 ;  of  New  South  Wales :  Bank  of  Australasia  v,  Nias, 
16  Q.  B.  717 ;  and  of  the  Island  of  Grenada:  Farquharson  v, 
Seton,  5  Russ.  45  ;  have  been  held  domestic  tribunals  for  this 
purpose.  Similarly,  in  America,  all  the  courts  in  the  several 
counties  of  the  same  state  are  domestic :  Claywell  v.  Sudderth, 
77  N.  C.  287 ;  and  so  are  all  the  federal*  courts ;  and  so  by  a 
parity  of  reasoning,  should  be  all  the  courts  of  the  territories. 
But  the  courts  of  one  state  are  as  foreign  to  those  of  another 
as  the  courts  of  any  other  nation. 

23.  Federal  and  State  Courts.— There  has  been  a  marked 
conflict  of  opinion  on  the  question  whether  the  federal  courts 
are  foreign  to  the  state  courts.  It  is  by  no  means  finally 
settled;  but  the  better  doctrine  seems  to  be  that  while  the 
federal  courts  are  foreign  to  courts  beyond  the  limits  of  their 
territorial  jurisdiction  :  Stanton  v,  Embrey,  93  U.  S.  548 ; 
Ins.  Co.  V.  Brune,  96  U.  S.  588 ;  Cook  v.  Litchfield,  5  Sandf. 
(N.  Y.)  330 ;  c(mtra,  WiUiams  v.  Wilkes,  14  Pa.  228 ;  they  are 
not  foreign  to  those  state  courts  which  lie  within  the  range  of 
that  jurisdiction :  Earl  v.  Raymond,  4  McLean,  (U.  S.)  233 ; 
Brooks  V.  Mills  Co.,  4  Dill.  (U.  S.)   524 ;    Nelson  v.  Foster, 
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5  Biss.  (U.  S.)  44 ;  Presbyterian  Ch.  v.  White,  4  Am.  L.  Reg. 
526;  Smith  v,  Ati.  Fire  Ins.  Co.,  22  N.  H.  21 ;  Cent.  R.  R.  of 
N.  J.  V.  N.  J.  West  Line  R.  R.  Co.;  32  N.  J.  Eq.  67 ;  caTUra,  ' 
White  V,  Whitman,  1   Curt.  (U.   S.)  494;    Loring  v.  Marsh, 

2  Cliff.  (U.  S.)  311 ;  Parsons  v.  Greenville  &  Columbia  R.  R.  Co., 
1   Hughes,  (U.  S.)  279 ;  New  England  Screw   Co.  v.  Bliven, 

3  Blatchf.  (U.  S.)  240 ;  In  re  Binninger,  7  Blatchf.  (U.  S.)  168 ; 
Rawitzer  v.  Wyatt,  40  Fed.  Rep.  609 ;  State  v.  N.  O.  &  N.  E. 
R.  R.  Co.,  42  La.  An.  11;  Wood  v.  Lake,  13  Wis.  84.  Of 
course,  it  is  easy  to  see  what  absurd  consequences  may  flow 
from  this ;  that,  as  regards  the  district  court,  two  state  courts 
may  be  domestic  as  to  each  other,  and  yet  one  of  them  foreign 
to  it ;  and  so  far  as  regards  the  ciicuit  court,  that  two  state 
courts  may  be  foreign  as  to  each  other,  and  yet  each  of  them 
domestic  as  to  it.  But,  nevertheless,  the  rule  stated  seems  the 
only  rational  solution  of  the  diflBculty. 


24.  Parties  in  Both  Suits  must  be  the  Same,  and  Sue  or  be 
Sued  in  the  Same  Capacity.— In  the  second  place,  it  is  necessary 
that  the  parties  be  the  same,  and  that  they  sue  and  be  sued  in 
the  same  capacity.  If  not,  the  second  suit  will  not  be  abated, 
except  in  case  of  oppression  or  vexation :  Henry  v,  Goldney, 
15  M.  &  W.  494 ;  Nunn  v,-  Lomer,  13  Jur.  236  ;  Wise  v.  Prowse, 
9  Price,  393  ;  Sowter  v.  Dunston,  1  M.  &  Ry.  508  ;  Parsons  v. 
Greenville  &  Columbia  R.  R.  Co.,  1  Hughes,  (U.  S.)  279  ;  Wad- 
leigh  V.  Veazie,  3  Sumn.  (U.  S.)  165  ;  Brooks  t;.  Mills  Co.,  4  Dill. 
(U.  S.)  524;  O'Connor  v.  Blake,  29  Cal.  312;  Walsworth  v. 
Johnson,  41  Cal.  61 ;  Beach  v.  Norton,  8  Conn.  71 ;  Atkin- 
son V,  State  Bk.,  5  Blackf.  (Ind.)  84;  Loyd  v,  Reynolds,  29 
Ind.  299  ;  Dawson  v.  Vaughan,  42  Ind.  395 ;  Adams  r.  Gardiner, 
13  B.  Mon.  (Ky.)  197 ;  White  v,  Dolliver,  113  Mass.  400 ;  Miller 
V.  Hyde,  161  Mass.  472 ;  Fulton  v.  Golden,  25  N.  J,  Eq.  353 ; 
Botts  V,  Cozine,  2  Edw.  Ch.  (N.  Y.)  583 ;  Russell  v,  McCall,  141 
N.  Y.  437 ;  Thomas  v.  Freelon,  17  Vt.  138;  Wood  v.  Lake,  13 
Wis.  84.  Accordingly,  the  pendency  of  a  prior  action  in  which 
the  plaintiff  and  defendant  were  both  defendants :  Osbom  v. 
Cloud,  23  Iowa,  104 ;  or  against  different  defendants :  Hunts- 
ville,  Belt  Line  &  M.  S.  Ry.  Co.  r.  Corpenning,  97  Ala.  681 ; 
Lamar  v.  Pearre,  90  Ga.  377  ;  Selz  v.  Collins,  55  Mo.  App.  56 ; 
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will  not  abate  a  subsequent  action ;  nor  will  a  suit  against  one'of 
seyeral  joint  tort-feasors  abate  an  action  against  the  others  :  State 
V,  Boyce,  72  Md.  140 ;  Bishop  v.  McGillis,  82  Wis.  120 ;  but  if 
the  defendant  in  the  second  suit  is  only  one  of  several  defend- 
ants in  the  first  suit,  the  former  will  be  abated :  Graves  v.  Dale, 
1  T.  B.  Mon.  (Ky.)  190. 

26.  The  Cause  of  Action  Must  be  the  Same.— In  the  third 
place,  in  order  to  furnish  a  valid  ground  for  abatement,  it  must 
be  shown  not  merely  that  the  cause  of  action,  or  the  subject- 
matter  of  the  two  suits,  and  the  issues  therein,  are  the  same,  but 
that  they  are  identical  in  their  purpose  and  object:  Cook  v, 
Burnley,  11  Wall.  659 ;  Calaveras  Co.  v.  Brockway,  30  Cal.  325 ; 
McConnell  v.  Stettinius,  7  111.  707 ;  Bryan  v.  Scholl,  109  Ind. 
367  ;  Flint-  v.  Spurr,  17  B.  Mon.  (Ky.)  499 ;  SuUings  v.  Good- 
year  Dental  Vulcanite  Co.,  36  Mich.  313 ;  Davison  v.  Johnson, 
16  N.  J.  Eq.  112;  Cornelius  v.  Vanarsdallen,  3  Pa.  434  ;  An- 
drews r.  Bell,  56  Pa.  343  ;  Macey  v.  Childress,  2  Tenn.  Ch.  23  ; 
Ballou  V.  Ballou,  26  Vt.  673.  Accordingly,  a  prior  action  against 
a  firm  is  no  cause  for  abating  an  action  against  one  partner  on 
a  several  liability :  Blackburn  v,  Watson,  85  Pa.  241 ;  and  the 
pendency  of  an  arbitration,  revocable  at  the  pleasure  of  either 
party,  will  not  abate  an  action  brought  upon  the  cause  of  action 
submitted  to  arbitration :  Knaus  v.  Jenkins,  40  N.  J.  L.  288. 

26.  The  Remedies  Sought  Must  be  the  Same,  or  Incon- 

Bifltent— In  the  fourth  place,  there  will  be  no  abatement  unless 
the  remedy  sought  in  the  two  suits  is  the  same,  or  is  inconsist- 
ent :  Wurtz  V.  Hart,  13  Iowa,  515  ;  Seaver  v.  Dingley,  4  Greenl. 
(Me.)  306 ;  Trimmier  v.  Hardin,  32  S.  Car.  600.  Thus,  a  suit 
by  attachment,  garnishment,  or  trustee  process,  will  not  abate  a 
subsequent  action  in  the  common-law  form*  between  the  prin- 
cipal parties,  for  the  same  cause  of  action :  Morton  v,  Webb,  7 
Vt  123 ;  criminal  proceedings  against  one  who  fraudulently 
grants  land  not  his  own,  form  no  defence  to  an  action  by  the  real 
owner  to  set  aside  the  deed :  Taaflfe  v.  Kelley,  110  Mo.  127  ;  and 
in  any  case,  if  the  judgment  in  the  first  action  would  not  be  con- 
clusive in  the  second,  there  will  be  no  abatement,  though  par- 
ties, subject-matter,  and  issues  are  the  same :  Vance  v,  dinger, 
27  Cal.  358 ;  Larco  v.  Clements,  36  Cal.  1 32  ;  Martin  v.  Splivalo, 


202  CABTIN   V.   SOUTH   BOUND   R.  B.  CO. 

69  CaL  611 ;  Maloy  v.  Associated  Lace-Makers'  Co.,  8  N.  Y. 
Suppl.  816 ;  Parker  v.  ICnox,  16  N.  Y.  SuppL  266. 

27.  Lis  Pendens  Pleadable  only  in  Abatement— The  pend- 
ency of  a  former  suit  must  be  pleaded  in  abatement  It  cannot 
be  pleaded  in  bar,  except  in  qui  tarn  and  penal  actions  :  Patter- 
son V,  Mercer,  23  Ind.  16 ;  Anderson  v.  Barry,  2  J.  J.  Marsh. 
(Ky.)  265  ;  Morton  v.  Sweetser,  12  Allen,  (Mass.)  134  ;  Engle  v. 
Nelson,  1  P.  &  W.  (Pa.)  442  ;  nor  be  made  the  ground  of  a  mo- 
tion to  dismiss  the  complaint :  Morton  v,  Sweetser,  12  Allen, 
(Mass.)  134 ;  but  if  it  appears  on  the  face  of  the  complaint,  it 
may  be  taken  advantage  of  by  demurrer :  Homfager  v,  Hom- 
fager,  6  How.  Pr.  (N.  Y. )  279.  On  the  other  hand,  suits  in  equity 
and  at  law  are  no  ground  for  abating  each  other.  The  proper 
practice  is  to  move  the  equity  court  to  order  an  election : 
Kittredge  v.  Race,  92  U.  S.  116  ;  Paul  v.  Hurlbert,  5  Repr.  738 ; 
Langstraat  v.  Nelson,  40  Fed.  Rep.  783  ;  Curd  v,  Lewis,  1  Dana, 
(Ky.)  351 ;  Davis  v.  Hunt,  2  Bailey,  (S.  Car.)  412.  The  dis- 
missal of  the  former  action  before  judgment,  or  before  the 
hearing,  is  a  good  answer  to  the  plea  of  lis  pendens :  Dyer  v, 
Scahnanini,  69  Cal.  639;  Moore  v.  Hopkins,  83  Cal.  270; 
Schmidt  v,  Braunn,  10  La.  An.  26  ;  Butler  t?.  Hildreth,  5  Mete. 
(Mass.)  49;  Bitzeri?.  Bobo,  39  Minn.  18;  Hixon  v,  Schooley, 
26  N.  J.  L.  461 ;  Marstonr.  Lawrence,  1  Johns.  Cas.  (N.  Y.)  397 ; 
Averill  v.  Patterson,  10  N.  Y.  501 ;  Beals  t?.  Cameron,  3  How. 
Pr.  (N.  Y.)  414 ;  Payne  t?.  Benham,  16  Tex.  364 ;  Trawick  v. 
Martin  Brown  Co.,  74  Tex.  522. 


Election  of  Remedies— Ambigrnity  in  Complaint— Two 
Causes  of  Action— Effect  of  Jadsrment. 

CARTIN  v.  SOUTH  BOUND  R.  R.  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  23,  1896.) 

(20  S.  E.  Rep.  979.) 

When  the  allegations  of  the  complaint  are  appropriate  to  either  of  two 
causes  of  action,  plaintiff  may  be  required,  on  motion  of  defendant,  to 
elect  upon  which  cause  he  will  proceed  to  trial. 


CABTIN  V.  SOUTH   BOUND   B.  B.  CXX  Wi 

When  the  allegatioiiB  of  the  complaint  are  appropriate  to  either  oi 
two  caoses  of  action,  and  defendant  does  not  move  tiiat  plaintiff  be  re- 
quired to  elect  apon  which  cause  he  will  proceed,  and  a  judgment  for 
defendant  ie  rendered  on  one  cause,  plaintiff  cannot  thereafter  separate 
the  canfiesy  and  sue  on  the  one  upon  which  there  was  no  adjudication.     " 

Appeal  from  Common  Pleas  Circuit  Court  of  Lexington 
county ;  W,  C.  Benet,  Judge. 

Action  by  Mrs.  Jane  A.  C.  Cartin  against  the  South  Bound 
Railroad  Company,  to  recover  damages  by  reason  of  the 
location  and  operation  of  defendant's  road  within  400  yards 
of  her  dwelling.  From  an  order  dismissing  the  complaint, 
plaintiff  appeals.     Affirmed. 

C.  M.  Efird  and  Izlar,  Olasse  &  Herbert,  for  appellant 
lAfles  &  Mullefj  for  respondent. 

Gary,  J. — ^The  plaintiff  executed  to  the  defendant  a  deed 
by  which  she  conveyed  to  said  defendant  a  right  of  way 
300  feet  wide  over  her  lands,  "  for  the  purpose  of  building 
a  railroad  over  the  same ;  such  right  of  way  to  be  over  said 
lands  in  such  shape  and  direction  as  the  said  railroad  com- 
pany, its  successors  or  assigns,  may  select,  but  so  as  not  to 
interfere  with  my  dwelling,  bam,  or  any  other  out-building, 
and  not  nearer  than  400  yards  to  my  dwelling.  But,  if 
said  railroad  company  should  find  it  necessary  to  run  its 
road  nearer  my  dwelling  than  first  above  stated,  it  may  do 
so  on  paying  such  damages,  if  any,  as  I  may  sustain  there- 
by, as  may  be  assessed  by  three  disinterested  parties,  one 
chosen  by  me,  one  by  it,  and  the  third  by  the  first  two." 
The  complaint  sets  forth  this  deed,  and  alleges  that  the  de- 
fendant did  construct  its  road  and  is  operating  the  same 
nearer  than  400  yards  to  plaintiff's  dwelling;  that  there- 
after plaintiff  offered  to  arbitrate  with  the  defendant  the 
question  of  damages,  but  the  defendant  failed,  neglected, 
and  refused  to  comply  with  her  request ;  that  the  plaintiff 
has  sustained  damages,  by  reason  of  the  location  and  opera- 
tion of  defendant's  road  within  400  yards  of  her  dwelling, 
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to  the  amount  of  $1,000,  which  is  the  price  the  defendant 
company  agreed  to  pay  for  said  right  of  way.  The  defend- 
ant in  its  answer  admitted  its  corporate  existence,  and  ad- 
^mitted  the  execution  and  delivery  of  the  deed,  and  denied 
every  other  allegation  in  said  complaint  contained,  and  for 
a  second  defence  set  up  the  plea  of  res  adjvdicata.  The 
case  came  up  for  a  hearing  before  his  honor,  Judge  Benet, 
and  a  jury,  but,  before  any  testimony  was  offered  by  plain- 
tiff, a  motion  was  made  by  defendant's  counsel  to  dismiss 
the  complaint,  on  the  ground  that  the  issues  raised  by  the 
pleadings  herein  were  res  adjudicata.  The  motion  was  heard 
by  consent,  and  the  record  in  the  former  action,  consisting 
principally  of  the  original  complaint,  order  sustaining  oral 
demurrer  to  same,  order  for  leave  to  amend,  amended  com- 
plaint, and  order  of  nonsuit,  was  presented  to  the  court. 
The  motion  was  granted,  and  the  complaint  dismissed ;  his 
honor.  Judge  Benet,  holding  that  the  order  of  nonsuit  was 
"a  bar  to  this  action,  and  that  plaintiff's  only  remedy  was 
to  proceed  under  the  statute."  The  order  of  his  honor, 
Judge  WiTHERSPOON,  is  as  follows  :  "  A  motion  having  been 
made  in  the  above-entitled  action  for  a  nonsuit,  after  hear- 
ing arguments  by  Joseph  W.  Muller,  in  support  of  the  mo- 
tion, and  C.  M.  Efird  contra,  and  upon  inspection  of  the 
deed  from  the  plaintiff  to  the  defendant,  as  set  forth  in  the 
complaint,  I  find,  as  matter  of  law,  under  the  authorities 
cited  by  defendant's  counsel,  to  wit.  Hammond  v.  Railroad 
Co.,  15  S.  Car.  33,  and  Hale  v.  Finch,  104  U.  S.  261,  that 
there  is  no  agreement  in  said  deed,  on  the  part  of  the  de- 
fendant, the  South  Bound  Railroad  Company,  to  submit  the 
question  of  damages  to  arbitration.  It  is  therefore  ordered 
that  the  motion  be  granted,  and  the  complaint  herein  dis- 
missed, with  costs."  Plaintiff  excepts  to  the  order  of  his 
honor,  Judge  Benet,  and  contends  that  he  should  have 
held  (1)  that  the  deed  was  a  valid  contract  between  the  two 
parties,  and  took  the  case  out  of  the  statute ;  (2)  that  the 
deed  was  not  rendered  void  by  the  provisions  as  to  arbitra- 
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tion  having  been  decided  not  binding  upon  the  defendant, 
bat  that  its  other  provisions  ren^ained  unimpaired,  making, 
it  so  far  a  valid  contract  between  the  parties,  and  that  the 
plaintiff  could  enforce  her  right  under  it  in  the  courts. 

The  so-called  "  nonsuit "  was  not  granted  simply  because 
there  was  a  failure  of  evidence,  but  because,  from  a  con- 
struction of  the  deed,  plaintiff  did  not  have  a  cause  of  ac- 
tion. To  this  extent  the  order  of  Judge  Witherspoon 
must  be  construed  as  an  adjudication  upon  the  merits  of  the 
case.  His  construction  of  the  deed  was  binding  upon  the 
parties  to  said  action.  There  can  be  no  question  that  if  the 
cause  of  action  herein  was  set  forth  in  plaintiff's  amended 
complaint  when  his  honor,  Judge  Witherspoon,  construed 
the  deed,  such  construction  is  binding  on  the  plaintiff,  and 
is  res  adjvdicaJta, 

It  is  argued  by  the  appellant  that  the  plaintiff  had  two 
causes  of  action — one  for  the  alleged  wrong  on  the  part  of 
the  defendant  in  constructing  its  road-bed  nearer  than  400 
yards  to  plaintiff 's. dwelling-house,  and  also  for  the  alleged 
wrong  in  refusing  to  arbitrate  the   question   of   damages 
caused   thereby.     Even   admitting  that  plaintiff  had  two 
such  causes  of  action,  we  do  not  think  the  circuit  judge 
was  in   error.     The  first   complaint,   the   amended   com- 
plaint, and  the  complaint  herein,  all  set  forth  the  facts, 
both  as  to  the  alleged  wrongful  act  on  the  part  of  the 
defendant,  in  constructing  its   road-bed  nearer  than  400 
yards  to  plaintiff's   dwelling,   and   also   its   wrongful   act 
in  refusing  to  arbitrate  the  question  of  damages  caused 
thereby.     If  two   causes  of  action   were  set  forth  in  the 
complaint   without  being   separately    stated,   the   defend- 
ant, it  is  true,  had  the  right  to  make  a  motion  that  the 
complaint  be  made  more  definite  and  certain,  or,  if  alle- 
gations were  made  wTiich  were  unnecessary  to  sustain  the 
cause  of  action  stated  in  the  complaint,  to  make  a  motion 
to  strike  out  such  allegations  as  irrelevant  and  as  surplus- 
age: Pom.  Rem.  §§  447,  451.     If  the  defendant  waived 
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said  objections  to  make  such  motions,  then  the  plaintiff  had 
,the  right  to  the  relief  which  all  the  allegations  showed  he 
was  entitled  to.  The  plaintiff,  where  the  allegations  of  the 
complaint  are  appropriate  to  either  of  two  causes  of  action, 
may  be  required,  upon  motion  of  the  defendant,  to  make 
his  election  as  to  the  cause  of  action  upon  which  he  will 
proceed  to  trial :  Westlake  v.  Farrow,  34  S.  Car.  270, 13  S.  E. 
Rep.  469  ;  Hammond  v.  Railroad,  15  S.  Car.  10  ;  Hellams  v. 
Switzer,  24  S.  Car.  39.  If  the  defendant  fails  to  take  such 
steps,  the  plaintiff  is  estopped  afterwards  from  separating 
the  cause  of  action,  and  bringing  separate  suits  thereon. 
Having  had  the  benefit  of  such  allegation  in  the  first  com- 
plaint, he  cannot  be  allowed  to  bring  them  in  review  a  sec- 
ond time,  by  alleging  a  separate  cause  of  action.  It  is  the 
judgment  of  this  court  that  the  order  of  the  circuit  court 
be  affirmed. 


ELECTION    BETWEEN   INCONSISTENT    COUNTS    OP 

COMPLAINT. 

If  a  complaint  in  a  court  of  law  is  framed  with  a  double 
aspect,  either  setting  out  two  inconsistent  causes  of  action,  or 
being  so  worded  that  its  allegations  are  appropriate  to  either  of 
two  inconsistent  causes  of  action,  and  the  rights  of  the  defend- 
ant differ  accordingly,  the  court  should,  on  motion,  compel  the 
plaintiff  to  elect  upon  which  theory  of  his  case  he  will  proceed : 
Clapp  V.  Campbell,  124  Mass.  50 ;  Enterprise  Soap  Works  v. 
Sayers,  51  Mo.  App.  310;  Barnett  v.  Nolte,  55  Mo.  App.  184; 
Hause  v,  Hause,  29  Minn.  252 ;  Libmann  v.  Manhattan  Ry.  Co., 
69  Hun,  (N.  Y.)  428;  Stewart  v.  Huntington,  124  N.  Y.  127; 
Hammond  v,  R.  R.  Co.,  15  S.  Car.  10;  Hellams  v,  Switzer,  24 
S.  Car.  39 ;  Westlake  i?.. Farrow,  34  S.  Car.  270.  It  should  not 
elect  for  him :  Mayo  v.  Knowlton,  134  N.  Y.  250 ;  but  a  decision 
by  the  court  that  such  a  complaint  sounds  in  tort  or  in  contract, 
not  objected  to  by  the  plaintiff,  will  be  equivalent  to  an  election  : 
Bamdt  v.  Frederick,  78  Wis.  1.  Accordingly,  if  a  complaint 
sounds  both  in  tort  and  contract,  the  plaintiff  may  be  required 
to  elect:  Cont  R.  R.  Co.  v.  Pickett,  87  Ga.  734;  Seymore  v. 
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Rice,  94  6a.  183 ;  but  if  a  complaint  for  the  rescission  of  a  con- 
tract is  amended  so  as  to  make  it  an  action  for  damages,  there 
ifl  no  ground  for  putting  the  plaintiff  to  an  election,  as  his  action 
has  determined  it :  Nyse wander  v.  Lowman,  124  Ind.  584.  So, 
though  when  a  complaint  contains  two  counts  which  are  sub- 
stantially the  same,  the  court  may,  on  motion,  compel  the 
plaintiff  to  elect  on  which  he  will  stand,  yet  the  refusal  of  the 
motion  will  not  be  error,  if  the  defendant  is  not  prejudiced 
thereby  :  Taylor  Co.  v,  Standley,  79  Iowa,  666 ;  and  there  is 
never  cause  for  election,  if  the  grounds  of  action  set  out  are  not 
inconsistent :  Meinhard  v.  Youngblood,  41  S.  Car.  312. 


Bquitable  assispament^Money  to  be  Earned  in  the  Fu- 
ture—Insolvent firm— Tmst  fund  doctrine. 

PERKINS  ET  AL.  V.  BUTLER  CO.  et  al. 

(Supreme  Court  of  Nebraska.     Feb.  20, 1895.) 
(44  Neb.  110 ;  62  N.  W.  Rep.  308.) 

An  assignment  of  moneys  not  yet  earned,  but  expected  to  be  earned 
in  the  future,  under  an  existing  contract,  is  in  equity  valid  and  enforce- 
able. • 

When  a  xiartnership  is  dissolved,  and  is  insolvent,  its  assets  will  be 
treated  by  a  court  of  equity  as  a  trust  fund  for  the  payment  of  partner- 
ship creditors,  and  the  creditors  of  one  partner  will  not  be  permitted  to 
divert  the  assets  to  the  prejudice  of  the  partnership  creditors. 

A.  and  B.  were  partners,  and  had  a  contract  for  the  construction  of  a 
court-house  for  Butler  county.  During  the  progress  of  the  work,  the 
partnership  was  dissolved,  it  being  agreed  that  A.  should  complete  the 
court-house,  and  receive  for  himself  any  profits  accruing  thereon.  He 
gave  a  bond  to  B.  to  indemnify  B.  against  liabilities  arising  out  of 
the  court-house  contract.  B.  agreed  that  A,  might  use  the  firm  name  in 
completing  the  court-house  ;  and  thereafter  A.  borrowed  money  which 
he  ua9d  in  completing  it.  This  money  was  borrowed  on^  a  note 
ngned  by  A.  individually,  and  indorsed  by  C.  and  D.  To  secure  them, 
A.  made  in  the  firm  name  an  order  upon  the  county,  directing  the  pay- 
ment to  C.  and  D.  of  fifteen  per  cent,  of  the  contract  price,  which  was, 
by  the  oontract,  reserved  until  the  ooart-house  was  finished.    It  did  not 
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appear  that  C.  and  D.  indorsed  the  note  on  the  credit  of  the  firm  of  A. 
and  B.,  or  on  the  faith  that  the  money  would  be  used  in  the  building. 
Thereafter  A.  and  B.  gave  orders  against  the  same  fund  to  various  per- 
sons who  had  performed  work  or  furnished  material  for  the  building. 
C.  and  D.  were  compelled  to  pay  A/s  note.  Heldf  that  the  finding  of  the 
trial  court  that  the  debt  from  A.  to  C.  and  D.  was  the  individual  debt  of 
A.  was  in  accordance  with  the  evidence ;  that,  as  between  A.  and  B.,  the 
county,  and  laborers  and  materialmen,  the  fund  was  partnership  assets ; 
and  that  the  laborers  and  materialmen  were  entitled  to  be  paid  there- 
from prior  to  C.  and  D. 

Appeal  from  District  Court,  Butler  county;  Wheeler, 
Judge. 

Suit  by  B.  0.  Perkins  and  Lewis  Spelts  against  the  county 
of  Butler  and  others  to  obtain  payment  of  a  certain  portion 
of  a  fund  due  on  a  contract  for  the  building  of  a  court-house. 
Certain  persons  intervened.  From  a  decree  adverse  to  their 
claim,  plaintiffs  appeal.     Afl&rmQd. 

Geo.  P,  Sheesley,  R,  S,  Norval^  Geo.  W.  Lowley,  and  Leese  & 
Stewart,  for  appellants. 

Steele  Bros.,  Evans  &  Hale,  M.  A.  Hall,  and  Prick  &  Dolezal^ 
for  appellees. 

Irvine,  C— In  1889,  William  J.  Chidester  and  C.  F. 
Barras  were  copartners  under  the  name  of  Chidester  & 
Barras.  In  that  year  they  entered  into  a  contract  with 
Butler  county  for  the  construction  of  a  court-house,  for 
which  they  were  to  receive  $47,700.  The  contract  pro- 
vided for  the  payment  to  Chidester  &  Barras,  each  month, 
of  eighty-five  per  cent,  on  materials  furnished  and  labor 
performed  during  the  month,  the  remaining  fifteen  per 
cent,  to  be  paid  after  the  work  was  completed.  Some  time 
after  this  contract  was  entered  into  work  was  begun  on  the 
court-house,  and  continued  by  Chidester  &  Barras  until 
October  22,  1890,  when  the  copartnership  was  dissolved. 
The  terms  of  the  dissolution  were  evidenced  by  several 
instruments.  By  one  of  these  Barras  agreed  that  if  Chides- 
ter should  give  him  a  good  and  sufficient  bond  to  hold 
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him  harmless  agaiust  all  loss  or  damage  for  which  Chides- 
fer  &  Barras  might  become  liable  for  any  failure,  fraud  or 
Neglect  upon  their  part  in  and  about  the  construction  of  the 
^url-house,  or  for  any  loss  for  work,  labor,  or  material  fur- 
bished, or  for  any  failure  on  the  part  of  Chidester  to  pay  for 
labor  or  material  used  in  the  construction  of  the  court-house, 
then  Barras  would  waive  all  claims  for  any  profit  which 
might  accrue  in  the  construction  of  the  court-house ;  and 
Barras  further  agreed  '^  that  the  said  Chidester  shall  use  the 
.firm  name  in  and  about  the  construction  of  said  court- 
house."    Another  instrument  is  the  bond  referred  to.     A 
third  instrument  is  an  agreement  of  dissolution,  whereby 
all  unsettled  business  was  to  be  settled  as  soon  as  practi- 
cable, and  the  profits  or  loss  shared  equally,  and  Chidester, 
in  consideration  of  the  relinquishment  by  Barras  of  all 
claims  to  any  profit  arising  from  the  court-house  contract, 
was  to  obtain  an  additional  surety  on  the  indemnity  bond 
to  Barras.     Another  instrument  is  a  notice  of  dissolution 
signed  by  both  partners,  and  published  at  the  time.     This 
notice  recited  that  the  court-house  contract  was  to  be  carried 
out  by  Chidester;  that  he  was  authorized  to  receive  all  pay- 
ments, and  that  he  was  responsible  for  all  bills  for  labor 
and  material  performed  and  furnished ;  and  that  Chidester 
was  to  use  the  firm  name  to  complete  the  building,  and 
Barras  was  not  to  use  the  firm  name  in  any  future  transac- 
tions.    A  still  further  instrument  is  a  receipt  by  Barras 
from  Chidester  for  $150,  in  full  for  all  claims  on  the  court- 
house contract. 

From  these  instruments  it  is  clear  that  it  was  the  inten- 
tion of  the  parties  to  effect  a  dissolution  as  of  October  22, 
1890,  so  far  as  practicable ;  that  Barras  received  $150  in 
lieu  of  other  demands  on  account  of  the  court-house,  and 
Chidester  undertook  to  indemnify  him  from  liability  on 
account  of  that  contract.     It  is  also  clear  that  between  the 
partners  it  was  understood  that  Chidester  should  proceed 
alone  with  the  work.     But  it  is  equally  clear  that  Chidester 
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and  Barras  recognized  the  fact  that,  as  to  third  persons 
their  existing  contract  liabiUties  could  not  be  affected,  and 
so  it  was  expressly  agreed  that  Chidester  might  use  the  firm 
name  in  the  fulfilment  of  the  court-house  contract.  Chides- 
ter proceeded  with  the  work,  and  in  December  induced  Per- 
kins &  Spelts,  the  plaintiffs,  to  sign,  as  joint  makers  with 
him,  a  promissory  note,  to  the  order  of  the  Columbia 
National  Bank  of  Lincoln,  for  $4,000.  This  note  was  dis- 
counted by  the  bank,  and  the  proceeds  placed  to  Chidester's 
credit  individually,  and  not  to  the  credit  of  Chidester  <fe 
Barras.  Chidester  testifies  that  his  object  in  obtaining  this 
money  was  to  use  it  on  the  court-house  contract,  and  the  evi- 
dence shows  that  nearly  all  of  it  was  so  used.  At  the  time 
this  note  was  made  Chidester  delivered  to  Perkins  <fe  Spelts 
the  following  instrument :"  To  the  Honorable  Board  of 
.  Supervisors  and  County  Treasurer  of  Butler  County,  Ne- 
braska :  Please  pay  to  B.  0.  Perkins  and  L.  Spelts  all  of  the 
fifteen  per  cent,  now  due,  and  which  will  be  due,  us  on  the 
court-house  contract,  and  this  shall  be  your  receipt  for  same  ; 
said  fifteen  per  cent,  being  $7,155.00.  Dated  at  David  City, 
Neb.,  this  9th  day  of  Dec,  in  the  year  1890.  Chidester  & 
Barras,  by  W.  J.  Chidester." 

It  does  not  appear  that  there  was  any  agreement  between 
Chidester  and  the  plaintiffs  that  the  money  should  be  used 
for  the  court-house,  nor  that  they  supposed  that  they  were 
dealing  with  the  firm  of  Chidester  &  Barras  in  signing  the 
note.  It  does  not  even  appear  that  the)*^  were  informed 
what  Chidester's  purpose  was  in  procuring  the  loan.  The 
most  that  can  be  said  is  that  Perkins,  at  least,  evidently  re- 
lied largely  on  the  assignment  of  the  fifteen  per  cent,  reserve 
fund  to  secure  him  in  his  suretyship.  This  note  was  once 
or  twice  renewed,  and  was  finally,  on  July  6,  1891,  paid 
by  Perkins  &  Spelts.  On  December  30,  1890,  Perkins  <fe 
Spelts  had  filed  the  assignment  with  the  county  clerk  of 
Butler  county.  The  court-house  was  completed  and  accepted 
about  May  28,  1891,  and  there  was  found  to  be  due  from 
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the  county  to  Chidester  &  Barras  |8,344.82.  At  the  time 
the  work  was  completed  a  number  of  orders  were  given 
against  this  fund  in  favor  of  persons  who  had  performed 
labor  or  furnished  material  for  the  court-house.  Some  of 
these  orders  were  signed  by  both  Chidester  and  Barras, 
and  some  of  them  were  signed  in  the  firm  name  by  Barras 
alone. 

There  is  eyidenco— sufficient,  at  least,  to  sustain  the  find- 
ing to  that  effect  by  the  district  court — that  at  the  time  of 
the  dissolution  Chidester  &  Barras  were  insolvent.     Perkins 
&  Spelts,  after  paying  the  note,  brought  this  action  against 
Butler  county,  Chidester,  and  the  laborers  and  material- 
men, praying  that  they  be  decreed  entitled  to  the  payment 
of  the  money  due  from  Chidester,  from  the  fund  in  the 
hands  of  the  county,  prior  to  the  payment  of  the  other 
parties.     The  county  answered,  admitting  the  contract  with 
Chidester  &  Barras,  the  completion  and  acceptance  of  the 
court-house,  and  that  there  was  due  thereon  the  amount 
already  stated.   It  then  pleaded  the  presentment  to  it  of  the 
various  orders,  and  prayed  the  adjudication  by  the  court  of 
the  respective  claims  of  the  plaintiffs  and  of  the  laborers 
and  materialmen,  and  the  protection  of  the  court  in  the 
disbursement  of  the  money.     The  numerous  laborers  and 
materialmen  filed  answers  putting  the  plaintiffs'  claims  in 
issue,  and  cross  petitions  setting  up  claims  in  themselves  to 
the  fund.     The  court  found  that  the  moneys  in  the  hands 
of  Butler  county  were  partnership  assets  of  Chidester  & 
Barras,  and  that  the  laborers  and  materialmen  were  credit- 
ors of  the  firm,  and  the  plaintiffs  were  individual  creditors 
of  Chidester ;  that  Chidester  &  Barras  were  insolvent.     The 
oourt  then  found  the  amount  due  each  of  the  laborers  and 
niaterialraen,  classifying  their  claims  in  groups,  but  order- 
^g  the  payment  of  all  before  the  payment  of  any  money  to 
the  plaintiffs.     From  this  decree  the  plaintiffs  appeal. 

There  is  but  little  controversy  as  to  the  facts,  but  the  dis- 
<5^ion  of  law  has  taken  a  wide  range.     We  think  a  few 
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considerations  are  sufficient  to  resolve  the  case  to  a  single 
question  or  group  of  questions.  In  the  first  place,  what- 
ever may  have  been  the  law  formerly,  and  however  such  a 
transaction  may  be  regarded  now  in  a  court  of  law,  it  is 
settled  that  in  equity  an  assignment  of  moneys  not  yet  due 
or  earned,  but  which  are  expected  to  be  earned  in  the  future 
under  an  existing  contract,  is  binding,  and  will  be  enforced : 
Manufacturing  Co.  v.  Marsh,  91  Pa.  96  ;  Ruple  v,  Bindley,  91 
Pa.  296 ;  Taylor  v.  Lynch,  5  Gray,  (Mass.)  49 ;  Payne  v.  Mayor, 
etc.,  4  Ala.  333  ;  Greene  v.  Bartholomew,  34  Ind.  235  ;  Spain 
V.  Hamilton,  1  Wall.  604.  The  principle  of  these  cases  has 
been  fairly  recognized  by  this  court :  Code  v,  Carlton,  18  Neb. 
328,  25  N.  W.  Rep.  353.  The  recent  case  of  Union  Pac.  R.  R. 
Co.  V.  Douglas  Co.  Bank,  (Neb.)  60  N.  W.  Rep.  886,  is  not 
contrary  to  this  rule.  In  that  case  the  assignment  was  held 
subject  to  the  claims  of  employes,  because  the  assignment  was 
construed  as  an  assignment  of  the  contract  cum  onerCy  and  not 
merely  an  assignment  of  moneys  to  be  earned  in  the  future 
under  the  contract.  In  determining  priorities  as  between 
different  assignments  of  this  character,  the  general  rule  is 
that  that  assignment  which  is  first  brought  to  the  notice  of 
the  debtor  has  priority.  Several  of  the  above  cases  illustrate 
this  principle.  The  assignment  to  Perkins  &  Spelts  was  un- 
doubtedly founded  on  a  valuable  consideration,  and,  in  view 
of  the  principles  already  stated,  would  be  entitled  to  priority 
over  the  claims  of  the  cross-petitioners,  did  they  emanate 
from  the  same  source  and  on  the  same  account.  It  is  sug- 
gested in  argument  that  the  cross-petitioners  are  entitled  to 
priority  because  their  work  contributed  to  the  creation  of 
the  fund,  but  this  view  is  not  tenable.  Our  mechanics'  lien 
law  does  not  apply  to  the  construction  of  a  court-house : 
Ripley  v.  Gage  Co.,  3  Neb.  397 ;  Sample  v.  Hale,  34  Neb. 
220,  51  N.  W.  Rep.  837  ;  Lyman  v.  City  of  Lincoln,  38  Neb. 
794, 57  N.  W.  Rep.  531.  In  the  absence  of  a  statute  creating 
such  a  lien,  one  obtains  no  specific  lien  upon  a  fund  merely 
because  his  industry  assisted  in  creating  it. 
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The  principal  argument  in  favor  of  appellees  is  that  the 
indebtedness  to  the  plaintiffs  was  the  individual  indebted- 
ness of  Chidester,  and  that  the  assignment  of  the  moneys 
accruing  to  Chidester  &  Barras,  to  secure  this  individual 
debt  of  Chidester,  was  inoperative  as  against  the  creditors 
of  the  partnership.     It  is  certainly  well  settled  in  the  juris- 
prudence of  this  state  that  when  a  partnership  is  dissolved 
or  is  insolvent  its  assets  will,  in  a  court  of  equity,  be  treated 
as  a  trust  fund  for  the  payment  of  partnership  creditors,  and 
that  one  partner,  or  the  creditors  of  one  partner,  will  not  be 
permitted  to  divert  the  assets  to  the  prejudice  of  the  partner- 
ship creditors  :  Till's  Case,  3  Neb.  261 ;  Bo  wen  v.  Billings, 
13  Neb.  439,  14  N.  W.  Rep.  152 ;  Roop  u  Herron,  15  Neb. 
73,  17  N.  W.  Rep.  353;  Caldwell  v.  Manufacturing  Co.,  17 
Neb.  489,  23  N.  W.  Rep.  336 ;  Smith  v.  Jones,  18  Neb.  481, 
25  N.  W.  Rep.  624 ;  Rothell  v.  Grimes,  22  Neb.  526,  35  N. 
W.  Rep.  392 ;  Banks  u  Steele,  27  Neb.  138,  42  N.  W.  Rep. 
883;  Tolerton  &  Stetson  Co.  v.  McLain,  35  Neb.  725,  53 
N.  W.  Rep.  667.     The   case  of    Roop  v,  Herron,  supra, 
would,  indeed,  be  very  closely  in  point,  and  decisive  in 
favor  of  the  appellees  here,  were  it  not  that  in  the  former 
case  the  indebtedness  contracted  by  the  individual  part- 
iier  was  very  clearly  his  own  debt,  and  was  not  used  in 
finy  manner  on  behalf  of  the  firm.     We  therefore  have  two 
^les  well  established :  The  first,  that  the  assignment  to  the 
pfointiffs  was  one  which,  in  equity,  is  valid,  and  would  have 
pnority  over  the  claims  of  the  cross-petitioners  if  all  the 
ciairns  emanated  from  the  same  source,  and  upon  the  same 
?ccotint ;  second,  that  one  member  of  an  insolvent  partner- 
^^^P»  especially  after  dissolution,  may  not  dispose  of  partner- 
Siiip  property  to  the  exclusion  of  partnership  creditors.    This 
"rings  us  to  the  crucial  questions  in  this  case.    Was  the  in- 
QSot^(jne8s  to  plaintiflFs  the  individual  debt  of  Chidester?  do 
*^^     cross-petitioners  occupy  the  position    of    partnership 
^^^itors?  and,  finally,  is  the  fund  in  dispute  partnership 
assets? 


J. 
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We  have  no  doubt  in  resolving  the  last  two  questions.  It 
was  beyond  the  power  of  Chidester  <fe  Barras  to  dissolve 
their  partnership  in  such  a  manner  as  to  affect  the  rights  of 
the  county,  or  those  of  strangers,  under  the  court-house 
contract.  This  fact  they  recognized,  and  did  not  seek  to 
combat.  While  they  arranged  between  themselves  a  special 
settlement  of  the  matters  growing  oi>t  of  this  contract,  it 
was  recognized  that  Barras'  liability  to  third  persons  con- 
tinued, and  he  took  a  bond  to  indemnify  him  therefrom. 
He  also  expressly  authorized  Chidester  to  use  the  firm  name 
in  prosecuting  the  contract.  For  the  purpose  of  completing 
existing  contracts,  a  partnership  continues  after  it  is  other- 
wise dissolved ;  and  while  the  partners  may  change  their 
relations,  as  between  themselves,  in  regard  to  such  contracts, 
their  relations  to  third  persons  continue  the  same.  We 
have  no  doubt  that  the  fund  in  dispute,  notwithstanding  the 
agreement  of  Chidester  &  Barras  as  to  its  disposition,  re- 
mained, as  between  them,  the  county,  and  the  cross-peti- 
tioners, partnership  assets. 

The  remaining  question  is  one  of  greater  difficulty.  The 
appellees  argue  that  the  loan  to  Chidester  cannot  be  treated 
as  a  partnership  transaction,  because  one  partner,  after  dis- 
solution, can  make  no  new  contract  But  we  have  seen  that 
Chidester  was  given  power  to  complete  the  existing  court- 
house contract,  and  incidentally,  by  necessary  implication, 
the  power  to  make  new  contracts  with  strangers  for  the  pur- 
pose of  completing  that  contract.  In  Mason  i\  Tiffany,  45 
111.  392,  George  B.  Tiffany  &  Co.  made  a  contract  with 
Mason  and  others  for  the  manufacture  of  a  number  of  boilers. 
Before  their  delivery  Tiffany  died.  The  surviving  partners, 
who  continued  the  business  in  the  old  name,  received  the 
boilers,  and  in  the  firm  name  executed  notes  for  the  pur- 
chase price.  It  was  held  that  the  estate  of  Tiffany  was 
liable  upon  the  notes,  because  they  were  merely  given  in  the 
fulfillment  of  a  contract  made  before  the  dissolution.  In 
Butchartv.  Dresser,  10  Hare,  453,  A.  and  B.  were  partners 
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as  commission  brokers,  and  also  bought  and  sold  shares  on 
their  account.  The  partnership  was  dissolved,  and  there- 
after A.  deposited  with  certain  bankers  shares  which  the 
firm  before  dissolution  had  contracted  to  buy,  and  obtained 
advances  to  pay  for  the  shares  on  the  security  of  the  deposit, 
signing  a  power  in  the  name  of  the  firm  to  sell  the  shares 
if  the  debt  was  not  paid  in  a  certain  time.  It  was  held  that 
in  the  co;iipletion  of  the  contract  made  before  dissolution 
one  partner  had  the  power  to  borrow  in  the  firm  name,  and 
pledge  the  partnership  assets  to  secure  payment.  This  case 
was  affirmed  on  appeal :  Butchart  v.  Dresser,  4  De  Gex,  M. 
&  G.  542.  We  are  aware  that  in  Levi  v,  Latham,  15  Neb. 
509,  19  N.  W.  Rep.  460,  this  court  held  that  one  partner  in  a 
non-trading  partnership  cannot  bind  his  copartner  by  a 
promissory  note  made  in  the  firm  name,  unless  he  has  ex- 
press authority  therefor,  or  the  giving  of  such  note  is  neces- 
sary to  the  carrying  on  of  the  business,  or  is  customary  in 
sipiilar  partnerships.  But  we  think  this  case  would  fall 
within  one  of  the  exceptions.  If  the  borrowing  of  this  money 
was  necessary  to  complete  the  court-house  contract,  Chidester 
would  have  authority  to  borrow  it,  and  pledge  the  firm's 
credit  for  its  payment.  We  hold,  therefore,  that,  under  the 
terms  of  the  dissolution  and  the  facts  of  the  case,  Chidester 
had  power  to  borrow  money  to  complete  the  court-house  on 
the  credit  of  the  firm.  The  question  is,  did  he  do  so  ?  The 
note  was  signed'  by  Chidester  alone,  and,  as  we  have  said, 
there  is  no  evidence  that  the  plaintiffs,  in  becoming  sureties, 
relied  on  the  use  of  the  money  in  building  the  court-house. 
They  did  rely  on  the  assignment  of  the  fund,  but  not  on  the 
personal  credit  of  the  partnership.  In  Habig  v,  Layne,  38 
Neb.  743,  57  N.  W.  Rep.  539,  one  partner  purchased  mate- 
rials to  be  used  in  the  construction  of  a  building  which  was 
being  erected  by  the  partnership.  The  contract  for  the  ma- 
terial was  in  writing,  and  in  the  name  of  the  individual  part- 
ner. It  was  held  that  it  was  a  question  of  fact  for  the 
determination  of  the  jury  whether  the  contract  was  that  of 
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the  individual  or  of  the  firm.  In  Holland  v.  Fuller,  13  Ind. 
195,  A.  and  B.  had  indorsed  the  paper  of  the  firm  of  C.  <fe  D. 

C.  died.     A.  and  B.  then  indorsed  the  individual  paper  of 

D.  on  his  own  security  alone.  With  the  proceeds  of  this 
individual  paper  D.  paid  ofi^  the  partnership  paper  on  which 
A.  and  B.  were  liable.  D.  failed,  and  assigned  to  A.  and  B. 
certain  property,  including  assets  of  the  late  finn  of  C.  & 
D.  It  was  held  that  the  assignment  of  these  assets  was 
void,  and  that  A.  and  B.  could  not  be  substituted  in  place  of 
the  original  creditors  of  the  firm.  This  case  is  authority 
for  holding  that  the  mere  fact  that  Chidester  used  the  pro- 
ceeds of  the  note  in  the  construction  of  the  court-house 
would  not  entitle  the  plaintiffs  to  rank  as  partnership  cred- 
itors. In  Hayden  v.  Cretcher,  75  Ind.  108,  after  the  disso- 
lution of  a  partnership,  one  partner,  who  had  agreed  to  pay 
the  debts  of  the  firm,  borrowed  money  to  pay  the  firm  debts 
and  executed  a  note  in  the  firm  name.  The  payee  of  the 
note  did  not  lend  the  money  on  the  credit  of  the  firm  or  on 
that  of  the  retiring  partner.  He  advanced  the  money  before 
the  note  was  executed,  and  did  not  know  that  the  note  was 
to  be  in  the  firm  name.  It  was  held  to  be  the  individual 
debt  of  the  borrowing  partner,  and  the  fact  that  the  money 
was  used  to  pay  the  firm's  debt  did  not  render  the  retiring 
partner  liable.  We  think,  therefore,  that  the  plaintiflFs  can 
claim  nothing  merely  because  the  money  was  used  for  the 
purposes  of  the  partnership.  The  question  is,  not  what  the 
money  was  used  for,  but  upon  whose  credit  was  plaintiffs' 
indorsement  obtained.  The  transaction  was  with  Chidester. 
They  knew  of  the  dissolution.  They  signed  his  individual 
note,  and  in  their  petition  in  this  action  they  recite  that 
they  signed  the  note  "  for  the  purpose  of  aiding  the  said 
Chidester  to  perform  said  contract,  .  .  .  and  thereby  en- 
able said  defendant  to  secure  a  loan."  The  petition,  then, 
in  alleging  the  payment  by  the  plaintiffs  of  the  note,  says : 
"  Wherebv  the  said  W.  J.  Chidester  became  and  is  now  in- 
debted  to  the  plaintiffs ;"  and  the  prayer  is  for  judgment 
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against  Chidester.     The  plaintiflFs  did  not  even  make  Barras 
a  defendant.    He  came  in  by  a  petition  of  intervention.  We 
think  the  finding  of  the  trial  court  that  this  was  the  indi- 
vidual debt  of  Chidester  is  supported  by  the  evidence.    This 
being  true,  Chidester  had  no  right,  to  tlie  exclusion  of  part- 
nership creditors,  to  pledge  partnership  funds  to  secure  the 
debt,  and  the  assignment  was  void  as  to  the  partnership 
creclitors.     The  appellants  place  much  reliance  upon  the 
'isvse  of  Warren  v.  Martin,  24  Neb.  273,  38  N.  W.  Rep.  849. 
^edo  not  think  the  case  in  any  wise  conflicts  with  the  view 
'^^e  have  taken.    All  that  case  decides  is  that  one  partner  may 
pay  his  individual  debt  out  of  the  funds  of  the  partnership 
''^hen  his  interest  justifies  it,  and  that  his  creditor,  receiving 
pa.rtaership  funds  in  payment,  will  be  protected,  either  by 
the  acquiescence  of  the  other  partners,  or  by  ignorance  of  the 
fact  that  the  partner  paying  the  money  was  not  authorized 
^  P^y  it  out  of  that  fund.    In  this  case  there  is  no  pretence 
that  the  relations  of  the  parties  were  not  understood  by  the 
plaiutiffg.     They  chose  to  become  sureties  for  the  individual 
indebtedness  of  Chidester.    They  knew  the  partnership  had 
"^^^   dissolved,  except  for  the  purpose  of  completing  this 
coatract,  and  they  were  bound  to  know  that  Chidester  could 
^^^  transfer  to  them  partnership  assets  to  secure  his  indi- 
^dual  debt,  to  the  prejudice  of  partnership  creditors.    Judg- 
«^^»>t  affirmed. 
^^itVAL,  C.  J.,  not  sitting. 

ASSIGNMENT  OF  FTTTTJBE  EABNINGS. 

"  AjBsignment  of  Future  Wages  Valid  in  Equity —Acceptance 

^  l^rawee  not  Bequired.— An  assignment  of  a  future  interest, 

ij^^gli  void  at  law,  will  be  upheld  in  a  court  of  equity,  if  free 

, '^  fraud  and  for  a  valuable  consideration,  and  will  be  enforced 

^^  the  subject-matter  comes  into  existence.    Accordingly,  an 

^^fi^ment  of  wages  to  be  earned  under  an  existing  employ- 

.  ^^    will  be  held  valid,  though  the  workman  works  by  the 

tft  if ^*  and  therefore  at  varying  wages,  and  though  he  is  liable 

^^  discharged  at  any  time ;  and  acceptance  by  the  drawee  is 
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not  necessary :  Crouch  v.  Martin,  2  Vem.  595 ;  Payne  v.  Mayor 
of  Mobile,  4  Ala.  333  ;  Augur  v.  N.  Y.  Belting  Co.,  39  Conn.  536  ; 
Metcalf  V.  Kincaid,  87  Iowa,  443 ;  Gardner  v.  Ho^,  18  Pick. 
(Mass.)  168 ;  Emery  v.  Lawrence,  8  Cush.  (Mass.)  151 ;  Weed 
V.  Jewett,  2  Mete.  (Mass.)  608;  Brackett  v,  Blake,  7  Mete. 
(Mass.)  335;  Hartley  v.  Tapley,  2  Gray,  (Mass.)  565;  Taylor 
17.  Lynch,  5  Gray,  (Mass.)  49  ;  Wallace  v.  Hey  wood  Chair  Co., 
16  Gray,  (Mass.)  209 ;  Boylen  v.  Leonard,  2  Allen,  (Mass.)  407  ; 
Schilling  v,  Mullen,  55  Minn.  122 ;  Merchants'  &  Miners'  Natl. 
Bk.  V.  Barnes,  (Mont.)  45  Pac.  Rep.  218 ;  Garland  v.  Harring- 
ton, 51  N.  H.  409  ;  McCormick  v.  Towns,  64  N.  H.  278  ;  Field  v. 
Mayor,  6  N.  Y.  179 ;  Ruple  v,  Bindley,  91  Pa.  296 ;  Thayer  v. 
Kelley,  28  Vt.  19  ;  but  an  assignment  of  wages  to  be  earned  under 
a  possible  future  employment,  or  of  profits  to  be  made  under  a 
contract  not  yet  in  existence,  is  invalid  in  equity,  as  well  as 
at  law  :  Shippen  v.  Stokes,  42  Ala.  255 ;  Mulhall  v,  Quinn,  1 
Gray,  (Mass.)  105;  Herbert  v,  Bronson,  125  Mass.  475;  Jer- 
myn  v.  Moffitt,  75  Pa.  399 ;  Lehigh  Valley  R.  R.  Co.  v.  Wood- 
ring,  116  Pa.  513,  affirming  2  Pa.  C.  C.  465  ;  Trumbowert?.  Ivey, 
2  Pa.  C.  C.  470.  So,  a  sale  of  fish  hereafter  to  be  caught  in  the 
sea,  will  not  pass  title  to  the  fish  when  caught :  Low  v.  Pew, 
108  Mass.  347.  Such  an  assignment  may  be  validated,  how- 
ever, by  ratifying  it  after  the  moneys  are  earned  or  the  con- 
tract made:  Farnsworth  v.  Jackson,  32  Me.  419. 

2.  Assignment  of  Future  Profits  Under  Existing  Contract 
Valid. — An  assignment  of  moneys  to  be  earned,  or  of  profits  to 
be  made,  under  an  existing  contract,  is  valid,  and  may  be  en- 
forced :  Douglas  v,  Russell,  4  Sim.  524 ;  In  re  Ship  Warre,  8 
Price,  269,  n. ;  Gardner  v.  Lachlan,  4  My.  &  C.  129 ;  Curtis  v. 
Auber,  1  J.  &  W.  506 ;  Hassie  v,  G.  I.  W.  U.  Congregation,  35  Cal. 
378;  Chambeflin  v.  Gilman,  10  Colo.  94 ;  Tracy  v.  Waters,  162 
Mass.  562 ;  Bk.  of  Harlem  v.  City  of  Bayonne,  48  N.  J.  Eq.  246, 
646 ;  Lanigan  v.  Bradley  &  Currier  Co.,  50  N.  J.  Eq.  201 ;  Board  of 
Education  v.  Duparquet,  50  N.  J.  Eq.  234 ;  Field  v.  Mayor,  6  N.  Y. 
179;  Hall  r.  Buffalo,  2  Abb.  App.  Dec.  (N.  Y.)  301 ;  Devlin  v. 
Mayor,  63  N.  Y.  15 ;  York  v.  Conde,  66  Hun,  (N.  Y.)  316 ;  Kel- 
ley  V.  Citj^  of  Syracuse,  10  Misc.  Rep.  (N.  Y.)  306  ;  Snow??.  Board 
of  Comrs.  of  Durham  Co.,  112  N.  C.  335 ;  McDaniel  r.  Maxwell, 
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21  Oreg.  202  ;  East  Lewieburg  Lumber  &  Mfg.  Co.  v.  Marsh,  91 

Pa.  96 ;  Ruple  v.  Bindley,  91  Pa.  296 ;  Johnson  v.  City  of  AUe- 

gJieny,  139  Pa.  330;  Smith  v.  Hubbard,  85  Tenn.  306 ;  Wood  v. 

AmeriUo  Imp.  Co.,  (Tex.)  31  S.  W.  Rep.  503 :  First  Natl.  Bk.  t?. 

^imberlands,  16  W.  Va.  555  ;  and  so  may  an  assignment  of  a 

®^^tract  for  services  to  be  performed :  Cochran  v,  Collins,  29 

^*1- 129 ;  Taylor  v.  Palmer,  31  Cal.  240 ;  Anderson  t;.  De  Urioste, 

^  Cal,  404  ;  Hawley  v.  Bristol,  39  Conn.  26 ;  Howard  v.  Pen- 

^U  &  A.  R.  R.  Co.,  24  Fla.  560 ;  City  of  Carlyle  t?.  Carlyle 

vVater,  Light  &  Power  Co.,  140  111.  445,  affirming  36  111.  App.  28 ; 

Greene  v,  Bartholomew,  34  Ind.  235  ;  Morrison  v.  Ross,  113  Ind. 

186;  Sargent  v.  Kansas  Midland  R.  R.  Co.,  48  Kans.  672;  St. 

Louis  V.  Clemens,  42  Mo.  69 ;  Johnson  Co.  v.  Bryson,  27  Mo.  App. 

341 ;  Daugherty  v.  Gouff,  23  Neb.  105 ;  Philadelphia  t;.  Lockhardt, 

73  Pa.  211 ;  which  may  be  made  subject  to  all  the  liabilities  of 

the  assignor :  Union  Pac.  Ry.  Co.  v,  Douglas  Co.  Bk. ,  42  Neb.  469 ; 

though,  if  those  services  are  personal,  the  assignment  cannot  be 

enforced,  without  the  assent  of  the  other  party  :  Burger  v.  Rice, 

3  Ind.  125 ;  Worden  v.  Chicago  &  N.  W.  R.  R.  Co. ,  82  Iowa,  735 ; 

Henry  t7.  Hughes,  1  J.  J.  Marsh.  (Ky.)  453 ;  Davenport  r.  Gentry, 

9  B.  Mon.  (Ky.)  427 ;  Lansden  v,  McCarthy,  45  Mo.  106 ;  Boykin 

V.  Campbell,  9  Mo.  App.  495 ;  Flanders  v.  Lamphear,  9  N.  H. 

201 ;  Bethlehem  v,  Annis,  40  N.  H.  34 ;  Hayes  v.  Willio,  4  Daly, 

(N.  Y.)  259.     An  assignment  of  moneys  to  be  earned  under  a 

contract,  however,  only  attaches  to  the  indebtedness  of  the  third 

party  to  the  assignor  as  it  accrues,  and  cannot  prevent  the  former 

from  exercising  his  right  to  pay  others  who  would  otherwise 

have  a  claim  against  him  for  work  done  and  materials  furnished 

under  the  contract   In  such  a  case  equity  considers  the  interest 

of  the  contractor  as  limited  to  his  profits:  Spicer  v,  Snyder,  12 

N.  Y.  SuppL  744  ;  Id.  v.  Id, ,  21  N.  Y.  Suppl.   157.     Moreover, 

such  an  assignment  cannot  prevail  against  the  claims  of  junior 

assignees  without  notice :  Spain  v.  Hamilton,  1  Wall.  604  ;   and 

a  mere  verbal  promise  to  pay  when  in  funds  from  a  contract, 

unaccompanied  by  any  order,  pledge,  or   assignment  of  the 

same,  will  not  create  an  equitable  lien  in  favor  of  the  promisee : 

Wood  V.  Mitchell,  26  Abb.  N.  C.  (N.  Y.)  129. 

^  Kotioe  to  Debtor— Acceptance.— Further,  in  order  to  bind 
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the  debtor,  and  make  him  responsible  if  he  pays  the  fund  to 
any  but  the  assignee,  notice  of  the  assignment  must  be  given 
him.  Before  notice,  he  will  be  justified  in  paying  it  to  the 
assignor,  or  to  another  assignee  :  Bk.  of  Harlem  v.  City  of  Bay- 
onne,  48  N.  J.  Eq.  246 ;  Clement  v.  Philadelphia,  137  Pa.  328 ; 
and  in  order  to  make  the  assignment  enforceable  against  the 
will  of  the  debtor,  it  must  be  of  the  whole  of  the  contract  or 
claim ;  but  if  the  debtor  makes  no  objection,  or  expressly 
assents  thereto,  the  assignment  of  a  part  only  of  the  claim 
or  contract  will  be  valid:  Harris  v.  City  of  Baltimore,  73  Md. 
22  ;  James  v.  Newton,  142  Mass.  366 ;  Kingsbury  v.  Burrill,  151 
Mass.  199.  Before  acceptance  by  the  debtor,  the  assignment 
of  a  future  claim  can  be  enforced  only  in  equity :  James  v.  New- 
ton, 142  Mass.  366 ;  Bradley  &  Currier  Co.  v.  Bems,  51  N.  J.  Eq. 
437  ;  but  after  it  has  been  accepted,  the  assignee  may  sue  him 
at  law,  when  it  falls  due,  for  money  had  and  received  :  Gauld 
V.  Lipman,  1  Misc.  Rep.  (N.  Y.)  475;  Wallace  v.  Douglas,  116 
N.  C.  659. 

4.  Statutory  Provisions.— In  some  states  it  is  provided  by- 
statute  that  an  assignment  of  wages,  in  order  to  be  effectual,  must 
be  in  writing,  be  accepted  in  writing,  and  be  recorded  with  the 
acceptance :  Rev.  Stat.  N.  Y.  c.  32,  §  10 ;  Gen.  Laws  N.  H.  c. 
249,  §  48 ;  Pub.  Laws  R.  I.  c.  458.  Under  these  statutes,  an 
agreement  by  a  master  to  be  responsible  for  his  servant's  grocer^" 
bill  to  the  amount  of  his  future  wages  is  not  an  assignment 
thereof:  Browning  v.  Parker,  17  R.  I.  183;  and  the  employer 
will  not  be  protected  if  he  pays  an  assigned  claim  without 
accepting  it  in  writing,  as  required :  Berlin  Mills  Co.  v.  Poole, 
62  N.  H.  439 ;  but  an  assignment  duly  accepted  and  recorded 
will  prevail  over  a  prior  assignment  not  accepted  or  recorded  : 
Peabody  v,  Lewiston,  83  Me.  286.  These  statutes,  however,  do 
not  apply  to  moneys  becoming  due  under  a  contract  for  the 
erection  of  a  building  or  for  the  performance  of  public  services  : 
Abbott  V.  Davidson,  (R.  I.)  25Atl.  Rep.  839. 

6.  Fraudulent  Assignments.— An  assignment  of  wages  or 
moneys  to  be  earned,  if  made  without  consideration,  or  for  the 
purpose  of  defeating  the  claims  of  creditors,  will  be  invalid  as 
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^S^QSt  them,  though  executed  in  accordance  with  all  legal 

^uirementBj  and  accepted    by  the  employer  :    Runnells  v. 

^^uet,  60  N.  H.  38.    An  assignment  was  held  void  on  this 

giound,  where  it  appeared  that  the  assignor' was  insolvent,  and 

^  debt  to  different  persons,  who  had  on  several  occasions 

attempted  unsuccessfully  to  garnish  his  wages ;  that  the  assignee 

^aa  aware  of  this,  and  that  the  assignor  had  been  in  the  habit 

of  regularly  "  selling  his  time,"  or  assigning  his  wages  a  month 

^  advance,  and  had  made  such  assignments  for  several  months 

^  the  assignee  in  the  particular  case,  who  advanced  him  from 

^^e  to   time  during    the  following  month  sums  gf  money 

Usually  about  equal  to  the  wages  earned  up  to  the  date  of  the 

^v^nces  :  O'Connor  v,  Meehan,  47  Minn.  247. 

®-  Assignment  of  Bent  to  Accrue.— The  lessor  may  assign 
^"C  rent  to  become  due  upon  a  lease  without  assigning  the 
reversi^j^ ;  but  the  assignment  must  be  in  writing,  under  the 
statute  of  frauds  :  Crosby  v.  Loop,  15  111.  625 ;  Wineman  v. 
Hughson,  44  111.  App.  22 ;  Morton  v.  Naylor,  1  Hill,  (N.  Y.)  583  ; 
'f'^J?  t>.  Kaiser,  3  Misc.  Rep.  (N.  Y.)  523;  Esling  v.  Zant- 
^'^ger,  13  Pa.  50 ;  Biggs  v.  Piper,  86  Tenn.  589 ;  and  an  order 

y  ^  lessor  upon  his  agents  to  pay  the  money  collected  by  them 
^  *'Gnt  from  certain  premises  to  a  p'erson  named  does  not  con- 
Swtute  such  an  equitable  assignment  of  the  rent  due  from  the 
^ee  as  to  prevent  the  lessor's  interest  in  the  rent  not  yet  col- 
^terl  from  passing  under  a  subsequent  assignment  made  for  the 
^^^^t  of  creditors  :  /n  re  Cleary,  9  Wagh.  605. 

'  •  Assignment  of  Salary  of  Public  Officer  Void.— The  future 
^^es  of  public  officers  are  not  assignable,  on  the  ground  of 
P  *^Ho  policy ;  and  any  attempted  assignment  thereof  is  void  : 
?^^e  V.  Lidderdale,  2  Anst  233;  Davis  v.  Duke  of  Marl- 
^^ough,  1  Swanst.  74 ;  Flarty  v.  Odium,  3  T.  R.  681 ;  Lidder- 
^^  7?.  Montrose,  4  T.  R.  248 ;  Barwick  r?.  Reade,  1  H.  Bla.  627 ; 
^''^Vickle  V.  Cowtan,  3  Bos.  &  P.  328 ;  McCarthy  v,  Goold,  1  Ball 
*  ■**-  389 ;  Liverpool  v,  Wright,  28  L.  J.  Ch.  868 ;  Hill  v.  Paul, 
^1.  &  F.  295;  Palmer  v.  Bate,  6  Moore,  28;  Arbuthnotr. 
8^r^°'  5  Moore,  P.  C.  219;  Emerson  v.  Hall,  13  Pet.  409; 
^*^lo8s  V.  Hewlett,  81  Ala.  266;  King  v.  Hawkins,  (Ariz.)  16 
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Pac.  Rep.  434;  Field  v,  Chipley,  79  Ky.  260;  Beal  v,  McVicker, 
8  Mo.  App.  202 ;  State  v.  Williamson,  118  Mo.  148 ;  BiUings  v. 
O'Brien,  14  Abb.  Pr.  N.  S.  (N.  Y.)  246 ;  Bliss  t;.  Lawrence,  58 
N.  Y.  442 ;  Nati.  Bk.  v.  Fink,  86  Tex.  303 ;  Williams  v.  Ford, 
(Tex.)  27  S.  W.  Rep.  723;  Stevenson  v.  Kyle,  (W.  Va.)  24 
S.  E.  Rep.  886 ;  contra,  Payne  v.  Mayor,  4  Ala.  333 ;  Braekett  v. 
Blake,  7  Mete.  (Mass.)  335 ;  Twiss  v.  Cheever,  2  Allen,  (Meiss.) 
40 ;  Macomber  v,  Doane,  2  Allen,  (Mass.)  541 ;  Peo.  v.  Dayton, 
50  How.  Pr.  (N.  Y.)  143;  State  Bk.  v.  Hastings,  15  Wis.  75 ; 
even  in  the  hands  of  an  assignee  of  the  first  assignee  :  Bangs  v. 
Dunn,  66  Cal.  72 ;  and  consequently  the  fact  that  a  public  officer, 
after  giving  a  lien  on  his  salary  to  secure  the  payment  of  a  note, 
represents  to  the  payee,  in  order  to  induce  him  to  postpone  the 
seizure  of  certain  property,  that  his  salary  is  earned,  and  will  be 
payable  in  a  few  days,  which  representations  are  relied  on  by 
the  payee,  will  not  make  the  lien  valid,  if  the  salary  was  not 
actually  earned  at  the  time:  State  Natl.  Bk.  v.  Fink,  (Tex.)  24 
S.  W.  Rep.  937.  An  assignment  of  public  moneys  not  yet  ap- 
propriated is  void,  on  the  same  ground  :  Township  of  Wayne  v. 
Cahill,  49  N.  J.  L.  144 ;  but  the  claims  of  deputies  against  their 
superior  officer  are  not  within  this  rule,  and  therefore  may  be 
assigned  :  Wallace  v,  Douglas,  103  N.  C.  19 ;  Id.  v.  Id.,  116  N. 
C.  659. 

8.  Assignment  of  Pensions.— Pensions  for  past  services  may 
also  be  assigned,  for  there  is  no  rule  of  public  policy  which  for- 
bids it:  Davis  V.  Duke  of  Marlborough,  l^Swanst.  74;  Dent  v. 
Dent,  1  L.  R.  P.  &  D.  366 ;  Willcock  v.  Terrell,  3  Exch.  D. 
323 ;  Augur  v.  N.  Y.  Belting  Co.,  39  Conn.  536.  The  assignment 
of  a  pension  granted  to  soldiers  of  the  United  States,  however, 
is  made  void  by  the  act  of  Congress  of  1883,  Feb.  28  ;  22  Stat. 
at  L.  431,  (1  Suppl.  Rev.  Stat.  U.  S.  p.  398 ;)  but  this  been 
held  not  to  apply  to  a  rule  of  the  managers  of  a  Soldiers'  Home 
requiring  inmates  to  turn  over  to  the  commandant,  on  receipt  of 
their  quarterly  pension  checks,  any  sum  in  excess  of  five  dol- 
lars per  month,  to  be  held  subject  to  the  disposal  of  the  board 
of  managers :  Loser  v.  Board  of  Managers  of  Soldiers'  Home. 
92  Mich.  633. 
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Expectancy— Assignment— Deed— Validity. 

McCALL'S  ADMR.  v.  HAMPTON  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  17,  1895.) 

(32  S.  W.  Rep.  406.) 

A  deed  by  a  son,  for  a  valuable  consideration,  of  the  interest  in  his 
Other's  estate  which  he  then  had,  or  might  be  entitled  to  on  his  father's 
death,  being  a  transfer  of  a  mere  possibility,  not  coupled  with  an  inter- 
««t.  is  yoid. 

-Appeal  from  Circuit  Court,  Boyd  county. 

Auction  by  R.  B.  McCalPs  administrator  against  Wade 
Hampton  on  a  promissory  note,  accompanied  by  attachment 
of  his  interest  as  heir  to  his  father's  estate.  The  personal 
'^presentative  of  C.  H.  Hampton  filed  a  petition  claiming 
tne  defendant's  interest  in  his  father's  estate,  under  a  deed 
executed  by  defendant,  for  a  valuable  consideration,  during 
^^^  father's  lifetime.  A  demurrer  to  the  petition  of  the 
intervener  was  overruled,  the  attachment  discharged,  and 
plaiutifF  appeals.     Reversed. 

-^'^OTnas  R.  Brown,  for  appellant. 
^^hn  F.  HageTj  for  appellee. 

"a  YXTER,  J. — ^The  appellant — holding,  by  an  assignment, 

^^rtain   note   against   Wade  Hampton — instituted    this 

ctioii^  in  which  an  attachment  was  obtained  and  levied  on 

^^t  \^as  claimed  to  be  his  interest,  as  an  heir  at  law,  in 

*]*^in  lands  in  Boyd  county,  which  belonged  to  his  father, 

^*liam  Hampton,  who  died  intestate  on  the  26th  day  of 

^^&Ust,  1889.     Charles  H.  Hampton,  a  brother  of  Wade 

^^^pton,  died  on  the  7th  day  of  February,  1889.     His  per- 

^^l  representative  presented  his  petition  in  the  action,  and 

^  ^iiade  a  defendant  therein.     The  allegations  which  it 

jv     ^•^ins  are  substantially  as  follows,  to  wit:     That  Wade 

*^pton  was  suffering  from  a  cancer,  and  was  without 
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means  to  procure  medical  treatment  for  his  malady ;  that 
his  father  had  expressed  a  desire  to  sell  part  of  his  land,  to 
aid  him ;  that  the  father  was  then  too  infirm  to  make  such 
disposition  of  his  property ;  that  in  order  that  he  might  pro- 
cure medical  treatment,  in  consideration  of  $800,  Wade 
Hampton  sold,  and  by  deed  conveyed,  to  Charles  H.  Uamp- 
ton,  all  right,  title,  and  interest  he  then  had,  or  might  there- 
after become  entitled  to,  in  the  estate  of  his  father,  William 
Hampton,  of  whatsoever  character ;  that  by  the  deed  he 
attempted  to  convey  to  him  his  whole  interest  as  fully  as  if  he 
was  then  seised  and  possessed  of  the  same,  the  dee5  con- 
taining a  covenant  of  general  warranty.  This  deed  was 
executed  oh  the  27th  of  January,  1886 — more  than  three 
years  before  the  death  of  the  father.  To  this  pleading  a 
demurrer  was  filed  and  overruled  ;  and,  appellant  failing  to 
plead  further,  the  petition  was  dismissed,  and  the  attach- 
ment discharged.  The  question  raised  by  the  demurrer, 
and  which  is  to  be  determined,  is,  did  Charles  H.  Hampton 
acquire  the  interest  of  Wade  Hampton  in  his  father's  estate 
by  virtue  of  the  conveyance  which  he  received  for  it? 

That  a  contingent  interest  is  the  subject  of  transfer  and 
sale,  there  can  be  no  doubt.  A.  contingent  estate  which  is 
to  vest  upon  some  future  event,  such  as  the  owner  s  becom- 
ing of  age,  may  become  the  subject  of  assignment,  or  con- 
tract of  sale  :  Grayson  v.  Tyler's  Admx.,  80  Ky.  363.  The 
question  in  this  case  is  whether  a  naked  possibility  or  con- 
tingency, not  founded  upon  a  right  or  coupled  with  an 
interest,  can  be  assigned  or  sold.  Under  the  common  law, 
this  could  not  be  done.  There  is  no  statute  in  this  state 
changing  the  common  law  on  this  subject.  When  the  con- 
tract was  made,  and  the  conveyance  made  to  C.  H.  Hainj>- 
ton,  Wade  Hampton  did  not  have  any  interest  in  his  father's 
estate.  The  subject-matter  of  the  contract  was  not  in  esse  at 
the  time  of  the  contract.  A  contract  of  bargain  and  sale  is 
invalid  unless  there  is  a  thing  or  subject-matter  to  be  con- 
tracted for.     This  is  absolutely  essential  to  the  validity  ot 
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the  contract.  It  has  been  said  that,  '^  if  a  son  and  heir  bar- 
gain and  sell  the  inheritance  of  his  father,  this  is  void, 
because  he  hath  no  right  in  himself:"  Go.  Litt.  266 ;  2  Bac. 
Abr.  tit  '^Bargain  and  Sale,"  p.  4.  This  question  was 
fully  considered  in  the  case  of  Wheeler's  Exrs.  v.  Wheeler, 
2  Mete.  (Ky.)  474.  The  court  held  that  the  son,  who  had 
executed  a  deed  purporting  to  convey  his  interest  in  ^  his 
father's  estate  (the  father  then  being  aUve)  to  his  brother, 
was,  notwithstanding  that  fact,  entitled  to  recover  the  inter- 
est in  the  estate  which  his  deed  purported  to  convey.  It  is 
conceded  by  counsel  for  appellee  that  it  is  essential  to  the 
legal  validity  of  a  contract  that  the  thing  sold  must  have  an 
actual  or  potential  existence,  and  that  a  mere  possibility  or 
contingency,  not  founded  on  a  right  or  coupled  with  an 
interest,  cannot  be  the  subject  of  sale  or  assignment.  Not- 
withstanding this  is  the  common-law  rule,  it  is  insisted  that 
the  naked  possibility  or  expectancy  of  an  heir  to  his  ances- 
tor's estate  may  be  the  subject  of  a  contract  of  sale,  for  a 
valuable  consideration,  and  enforced  in  equity  after  the 
death  of  the  ancestor.  There  was  no  claim  in  Wheeler's 
Exrs.  V.  Wheeler  that  the  sale  was  not  in  good  faith,  nor  for 
a  valuable  consideration,  still  the  court  held  the  son  was 
entitled  to  recover.  In  the  case  of  Alves  v,  Schlesinger,  81 
Ky.  290,  the  facts  were  substantially  as  they  are  in  the  case 
at  bar.  The  conveyance  was  for  a  valuable  consideration. 
After  the  death  of  the  ancestor,  a  creditor  of  the  heir  who 
undertook  to  sell  his  interest  in  his  ancestor's  estate  during 
the  ancestor's  lifetime,  sought  to  subject  such  interest  to  the 
payment  of  his  debt.  The  party  to  whom  the  contract  of 
sale  had  been  given  claimed  the  interest  under  the  contract, 
and  denied  the  creditor's  right  to  subject  it  to  the  payment 
of  the  debt.  This  court  sustained  the  claim  of  the  creditor. 
To  recognize  the  contention  of  counsel  as  being  correct 
requiree  us  to  overrule  Wheeler's  Exrs.  v.  Wheeler,  and 
Alves  V,  Schlesinger.  Let  us  consider  if  this  should  be  done. 
Every  text-writer  and  every  court  in  the  country,  so  far  as 

15 
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we  are  aware,  recognize  the  rule  of  the  common  law  to  be  as 
we  have  stated  it.  Some  text-writers  say,  and  some 
courts  have  held,  that  a  mere  possibility  or  expectancy  is 
assignable  in  equity,  for  a  valuable  consideration,  and  equity 
will  enforce  the  contract  when  the  possibility  or  expectancy 
has  changed  into  a  vested  interest  or  possession.  The 
explanation  is,  sometimes,  that  the  assignment  operates  as  a 
contract  by  the  assignor  to  convey  the  legal  estate  or  inter- 
est when  it  vests  in  him,  and  that  equity  will  specifically 
enforce  such  contract,  by  decreeing  a  conveyance.  Lumber 
&  Mfg.  Ck).  V.  Marsh,  91  Pa.  96,  is  cited  by  counsel  for 
appellee,  and  the  court  assigned  this  as  the  reason  for  its 
decision,  viz. :  "  Equity  will  support  assignments  of  con- 
tingent interests  and  expectancies — things  which  have  no 
present,  actual  existence,  but  rest  in  mere  possibility ;  not, 
indeed,  as  a  present,  positive  transfer,  operating  in  prseserUij 
for  that  can  only  be  a  thing  in  ease,  but  as  a  present  con- 
tract, to  take  effect  and  attach  as  soon  as  a  thing  comes  in 
esse,'^  This  case  is  cited  to  sustain  the  text  (Pom.  Eq.  Jur.) 
wherein  it  is  stated  that  equity  will  enforce  contracts  of  sale 
of  bare  possibilities  and  expectancies.  In  the  note  to  the 
text  it  is  said,  "  In  my  opinion,  this  theory  of  agreement  is 
hardly  adequate  to  explain  the  full  doctrine."  The  learned 
author,  (Pom.  Eq.  Jur.  close  of  Aote  1,  §  1287,)  feeling  that 
the  courts  which  held  that  such  contracts  could  be  enforced 
in  equity  after  the  death  of  the  ancestor,  were  failing  to  give 
an  adequate  reason  for  their  decisions,  on  the  "theory  of 
agreement,"  and  that  it  would  not  do  to  admit  that  the 
right  to  the  expectancy  did  not  attach  until  the  death  of  the 
ancestor,  presented  as  the  rationale  of  the  equitable  doctrine 
(§  1271)  that  the  assignee  of  the  expectancy  acquired  at 
once  a  present,  equitable  right  over  the  future  proceeds  of 
the  expectancy,  which  was  of  such  certain  and  fixed  nature 
that  it  was  sure  to  ripen  into  an  ordinary  equitable  prop- 
erty right  over  those  proceeds  as  soon  as  they  came  into 
existence  by  a  transformation  of  the  expectancy  into  an 
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interest  in  possession ;  that  there  was  an  equitable  owner- 
ship or  property,  in  abeyance,  to  be  changed  to  an  absolute 
property  upon  the  happening  of  the  future  event.  The 
learned  author  was  conscious  of  the  fact  that,  when  a  court 
sadd  that  the  assignee  or  vendee  did  not  take  a  present 
interest  in  the  thing  contracted  for,  it  was  illogical  that  such 
interest  would  attach  as  soon  as  the  thing  came  in  esse.  His 
conclusions  were  correct.  But,  when  he  endeavors  to  give 
the  correct  theory  upon  which  courts  of  equity  proceeded, 
he  gives  one  more  indefensible  than  the  one  which  he  criti- 
cises. He  states  a  matter  which  does  not  exist  in  fact  or  law, 
— that  a  bare  possibility  or  expectancy  is  "  sure  to  ripen  into 
an  ordinary  equitable  property  right."  On  the  contrary,  it 
is  absolutely  uncertain  that  it  will  ripen  into  a  property 
right  at  all.  Notwithstanding  the  thing  is  not  in  esse,  the 
learned  author  says  that  there  is  acquired  at  once  a  present 
equitable  right  over  the  future  proceeds  of  the  expec- 
'^•^  tancy.    Here  we  have  the  assignee  or  vendee  taking  a 

present  right  in  a  thing  not  in  existence,  and  in  the  pro- 
ceeds of  an  expectancy  which  may  ,never  materialize.     To 
reach  this  conclusion,  he  utterly  disregards  the  legal  sig- 
nificance of  the  words  "  naked  possibility  or  expectancy." 
They  import  a  hope  of  succession,  but  not  a  certainty,  as 
implied  by  the  statement  that  they  were  sure  to  ripen  into  a 
property  right.     His  premises  are  false,  and  conclusions 
erroneous.     It  is  axiomatic  that  in  every  valid  grant  there 
must  be  a  grantor,  grantee,  and  a  thing  to  be  granted. 
When  there  is  no  subject-matter,  nothing  in  esse,  about 
which  a- contract  can  be  made,  the  essential  thing  to  the 
validity  of  a  contract  is  absent;  hence  such  contract  is 
declared  by  the  law  to  be  void.     If  it  be  void,  then  no  party 
^  ^t  can  maintain  an  action  upon  it.     A  wise  public  policy 
produced  the  law  which  fixes  the  status  of  parties  to  such  a 
^wttact    If  it  is  wholesome  to  declare  such  contracts  invalid, 
jjiy  should  courts  of  equity  enforce  such   contracts,  in 
jefiance  of  the  law  and  a  wise  public  policy  ?    If  this  is  to 
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be  the  practice  of  courts  of  equity,  then  the  common  law  on 
this  subject  is  a  dead  letter,  and  inoperative.  Why  should 
the  common  law  declare  a  contract  invalid  and  void,  if 
courts  of  equity  have  the  power  to  verify  and  enforce  them? 
If  this  is  to  be  the  rule,  why  not  declare  the  common  law 
not  in  force  on  this  subject  ?  It  seems  to  us  to  be  a  travesty 
upon  common  sense  for  the  law  to  declare  a  contract  void, 
and  yet  say  that  it  is  enforceable  in  a  court  of  equity. 
Some  courts  hold  that  the  expectancy  of  an  heir  to  inherit 
his  father's  estate  is  not  an  interest  capable  of  assignment  in 
equity,  any  more  than  at  law,  and  we  agree  with  such  courts 
upon  the  question.  It  seems,  at  this  late  day,  it  is  needless 
to  discuss  the  wisdom  and  policy  of  a  law  which  has  been 
sanctioned  for  so  many  generations,  and  we  do  not  feel  that 
we  are  called  upon  to  defend  it.  A  strict  adherence  to  it 
will  save  multiplying  contentions,  protect  the  improvident 
children  and  heirs  at  law  from  fraud  and  deceit — save  free 
and  untrammeled  the  actions  of  the  possessors  of  estates  in 
their  distribution.  If  there  were  no  other  reason  for  adher- 
ing to  the  rule,  to  avoid  the  consequences  to  flow  from  its 
abrogation,  those  just  suggested  would  be  all-suflicient,  in 
our  opinion,  for  doing  so.  Judgment  reversed,  with  direc- 
tions to  set  aside  the  order  overruling  the  demurrer,  and  for 
further  proceedings  consistent  with  this  opinion. 


Expectancy— Assigrnment— Release  of  Rigrbts  in  Parent's 
Estate— Validity— Rigrht  to  Contest  Will— Estoppel. 

GORE  ET  AL.  V.  HOWARD  et  al. 

(Supreme  Court  of  Tennessee.    March  23,  1895.) 
(94  Tenn.  577  ;  30  S.  W.  Rep.  730.) 

A  written  contract  between  a  father  and  his  children,  whereby  the 
latter  accepted  money  in  full  payment  for  all  their  present  and  future 
interests  in  the  father's  estate,  and  released  the  estate  from  all  claims  by 
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them  as  heira,  legateeB,  or  devieees,  estope  such  children,  if  they  have 
taken  no  steps  to  cancel  the  contracts  and  return  the  money,  to  contest 
the  validity  of  a  will  afterwards  made^by  the  Either. 

Ref asal  to  admit  evidence,  offered  by  one  of  the  plaintiffs  in  an  action 
to  set  aside  the  probate  of  a  will,  to  prove  that  she  did  not  sign  an  al- 
leged contract  with  the  testator  releasing  all  her  interest  in  the  estate, 
was  reversible  error. 

Appeal  from  Circuit  Court,  Overton  county ;  W.  M.  Ham- 
mock, Judge. 

Action  by  Isaac  Gore  and  others  against  B.  H.  Howard 
and  others  to  set  aside  the  probate  of  the  will  of  John  Max- 
well, deceased.  Judgment  for  defendants,  and  plaintiffs 
appeal.     Reversed. 

W.  W,  Goodpasture^  W.  W.  Windle,  and  Joshua  Hails,  for 
appellants. 
J,  A,  Barnes  and  O,  B,  Murray^  for  appellees. 

McAlister,  J. — The  question  presented  for  determina- 
tion  in  this  case  is  whether  the  petitioners  are  entitled  to 
have  set  aside  the  probate  of  the  will  of  John  Maxwell,  de- 
ceased, and  contest  the  same  upon  an  issue  of  devisavit  vel 
wm.  The  circuit  judge  was  of  the  opinion  that  petitioners, 
having  in  the  lifetime  of  the  testator  released  and  relin- 
quished to  him,  for  a  valuable  consideration,  all  their  in- 
terest or  right  of  expectancy  in  his  estate,  have  now  no  such 
legal  status  with  reference  thereto  as  would  entitle  them  to 
wage  such  a  contest.  The  testator,  John  Maxwell,  departed 
this  life  in  May,  1891,  after  having  made  and  published  his 
last  will  and  testament,  which  was  duly  probated  in  com- 
mon form  in  the  county  court  of  Overton  county.  The  tes- 
tator had  been  twice  married,  and  left  surviving  him  a 
widow  and  six  children,  three  of  whom  were  the  issue  of 
the  first  marriage.  By  the  terms  of  his  will  the  testator  de- 
vised his  entire  estate,  real  and  personal,  to  his  widow,  Lily 
Ann  Maxwell,  and  her  three  children,  and  no  provision 
was  made  for  either  of  the  three  children  bv  the  first  mar- 
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riage.  These  three  children,  it  is  claimed,  had  been  pro- 
vided for  in  the  lifetime  of  the  testator,  and  had  relinquished 
all  furtj;ier  interest  in  his  estate.  It  appears  that  after  the 
said  John  Maxwell  had  intermarried  with  his  second  wife, 
and  three  children  had  been  born  to  them,  he  divided  be^ 
tween  the  three  children  of  his  first  marriage  all  of  his  es- 
tate which  he  had  accumulated  up  to  the  date  of  his  second 
marriage.  Each  of  his  three  children  by  the  first  marriage 
executed  to  him  a  written  instrument  similar  in  form  to 
that  executed  by  Robert  and  Margaret  WintOn,  which  is  in 
words  and  figures  following,  to  wit :  "  We,  Robert  M.  Winton 
and  Margaret  Winton,  his  wife,  for  and  in  consideration  of 
the  sum  of  six  hundred  dollars  advanced  by  John  Maxwell 
to  me,  the  said  Margaret  Winton,  and  applied,  to  wit,  to  the 
purchase  of  the  tractof  land  on  which  we  now  live,  and  further 
consideration  of  four  hundred  dollars,  advanced  by  the  said 
Jphn  Maxwell  to  his  daughter,  the  said  Margaret  Winton, 
which  is  applied  towards  the  purchase  of  a  tract  of  land 
bought  of  John  A.  Roberts,  the  title  to  which  is  to  be  made 
to  the  said  Margaret  Winton,  and  in  consideration  of  other 
advancements  made  by  the  said  John  Maxwell  to  said  Mar- 
garet, not  herein  specified,  we,  the  said  Margaret  Winton 
and  Robert  M.  Winton,  her  husband,  do  agree  and  bind 
ourselves  to  accept  the  several  amounts  of  money  and  prop- 
erty advanced  to  the  said  Margaret  aforesaid,  in  full  satis- 
faction of  all  their  interest  or  the  interest  of  the  said  Mar- 
garet in  such  she  now  has  or  may  hereafter  have  in  the 
estate  of  her  father,  the  said  John  Maxwell,  either  in  his 
lifetime  or  after  his  death.  It  being  understood  by  us  and 
agreed  that  the  amounts  we  have  received  is  all  that  we  are 
ever  to  receive  from  the  said  John  Maxwell  or  his  estate, 
either  during  his  life  or  after  his  death  ;  that  the  said  Mar- 
garet Winton  is  to  receive  nothing  more  either  as  heir  or 
distributee  of  her  said  father,  John  Maxwell.  Given  under 
our  hands,  this  3d  day  of  May,  1877.  Robert  M.  Winton. 
Margaret  Winton."     This  instrument  was  duly  acknowl- 
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edged  in  proper  form  before  the  county  court  clerk  of  Over- 
ton couuty,  Tenn.,  and  the  privy  examination  of  the  mar- 
ried woman  was  taken  in  the  manner  prescribed  by  law. 
As  already  stated,  a  similar  instrument  and  obligation  was 
executed  by  the  two  remaining  children  of  the  first  mar- 
riage. The  will  of  John  Maxwell  was  probated  on  the  18th 
of  March,  1893,  and  soon  thereafter  the  three  children  of 
the  first  marriage  filed  their  petition  in  the  county  court  of 
Overton  county,  seeking'  to  set  aside  the  probate  of  said 
will,  and  praying  that  said  instrument  be  certified  to  the 
circuit  court  for  an  issue  of  devisavit  vel  non.  The  executor 
and  devisees  under  the  will  filed  an  answer  to  said  petition, 
in  which  they  averred  that  said  petitioners,  by  reason  of  the 
releases  executed  by  them  in  the  lifetime  of  the  testator, 
had  relinquished  all  interest  in  the  estate  of  Jolm  Maxwell, 
and  had  no  such  interest  in  said  estate  as  would  entitle 
them  to  contest  the  validity  of  said  will.  The  defendants 
also  insisted  that  the  petitioners  were  estopped  by  said  in- 
struments to  claim  any  interest  in  said  estate.  The  county 
court  refused  to  set  aside  said  probate,  and  dismissed  the 
petition.  On  appeal,  the  circuit  court  heard  the  cause  upon 
a  transcript  of  the  record  of  the  county  court,  upon  consid- 
eration whereof  the  decree  of  the  county  court  was  afiirmed. 
Petitioners  appealed  to  this  court,  and  have  assigned  errors. 
The  cardinal  inquiry  arising  in  this  case  is  in  respect  to 
the  validity  of  the  releases  executed  by  the  children  of  the 
first  marriage.  If  said  instruments  are  of  binding  efficacy, 
the  petitioners  had  no  such  interest  in  the  estate  of  the 
testator  as  would  entitle  them  to  maintain  a  proceeding  to 
set  aside  his  will.  It  is  well  settled  that  such  persons  only 
as  would  be  entitled  to  share  in  .the  real  or  personal  estate 
of  the  deceased  if  there  were  no  will,  or  if  the  will  were  set 
aside,  are  entitled  to  impeach  its  validity :  Pritch.  Wills  & 
Adm.  §  339  ;  Wynne  v.  Spiers,  7  Humph.  (Tenn.)  394.  A 
stranger  will  not  be  permitted  to  contest  the  will,  or  disturb 
the  existing  probate.     A  kinsman  who  is  not  nearest  of  kin. 
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and  who  would  take  nothing  under  the  statutes  of  distribu- 
tion if  there  were  no  will,  cannot  contest  it.  A  creditor  of 
au  heir  of  the  testator  cannot  have  an  issue  made  to  try  the 
validity  of  the  will,  or  in  any  other  way,  directly  or  collat- 
erally, attack  the  probate  in  common  form  in  the  county 
court :  Bank  v.  Nelson,  3  Head,  (Tenn.)  634.  Nor  can  a  grand- 
son of  the  testator  contest  the  will  unless  it  appears  that  his 
own  father  is  dead  :  Corn  well  v.  Corn  well,  11  Humph.  (Tenn.) 
485.  The  general  principle  is  therefore  well  settled  that 
whoever  appears  to  contest  a  will  is  bound,  if  required,  to 
show  his  interest  and  right  to  make  the  contest :  Pritch. 
Wills  &  Adm.  §  339. 

It  is  insisted  that  if  Maxwell  had  died  intestate,  or  his 
last  will  and  testament  were  successfully  impeached,  peti- 
tioners have,  for  a  valuable  consideration,  surrendered  all 
interest  in  the  estate,  and  are  thereby  precluded  from  any 
participation  therein.  It  is  insisted,  however,  on  behalf  of 
petitioners,  that  said  releases  are  inoperative  and  void,  be- 
cause in  contravention  of  public  policy,  and  for  the  further 
reason  that  petitioners,  at  the  time  they  were  signed,  were 
laboring  under  the  disability  of  coverture.  Counsel  for 
petitioners  cite,  in  support  of  this  contention.  Read  v. 
Mosby,  87  Tenn.  759,  11  S.  W.  Rep.  940.  In  that  case  it 
was  decided  that  an  assignment,  without  consideration,  of  liis 
estate  in  expectancy,  by  an  insolvent  heir  apparent,  is 
fraudulent  as  to  existing  creditors,  and  will  be  set  aside  at 
their  instance.  In  that  case  it  appeared  that  the  assignment 
under  which  Mrs.  Mosby  claimed  was  made  by  an  in- 
solvent debtor.  It  was  not  made  for  a  valuable  consider- 
ation, and  simply  amounted  to  a  settlement  upon  the  wife 
by  a  husband  unable,  with  justice  to  his  creditors,  to  make 
such  a  conveyance.  In  the  case  of  Fitzgerald  v.  Vestal, 
4  Sneed,  (Tenn.)  258,  it  was  held  by  this  court  that  a  bare 
expectancy,  as  the  anticipated  interest  of  an  heir  in  his  an- 
cestor's estate,  is  the  subject  of  a  valid  contract  of  sale  ;  and, 
although  a  court  of  equity  scrutinizes  such  transactions  with 
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jealousy  aud  caution^  yet,  when  the  transaction  is  bona  fide, 
and  the  consideration  fair,  they  will  be  enforced  as  an 
assignment  of  the  property  when  the  right  of  the  vendor 
attaches.  In  the  later  case  of  Steele  v.  Frierson,  85  Tenn. 
430,  3  S.  W.  Rep.  649,  the  former  case  was  reaffirmed,  the 
court  holding  that  the  sale  or  assignment  in  good  faith  and 
for  a  valuable  consideration  of  the  estate  in  expectancy  of  an 
heir  apparent  is  valid,  and  will  be  upheld  and  enforced  in 
courts  of  equity.  It  was  further  held  that  such  a  purchaser 
of  the  estate  in  expectancy  of  an  heir  apparent  takes  it  sub- 
ject to  advancements  made  to  the  heir,  but  not  subject  to 
debts  due  from  the  heir  to  the  testator's  estate.  It  has 
already  been  seen  that  the  releases  in  this  case  were  exe- 
cuted in  good  faith,  and  upon  a  valuable  consideration.  It  is 
shown  that  at  the  time  these  releases  were  made  the.  testator 
divided  among  the  children  of  his  first  marriage  all  of  his 
estate  which  he  had  acquired  up  to  the  date  of  his  second 
marriage,  and  that  these  children  accepted  the  money,  and 
went  into  the  use  and  occupation  of  the  land.  There  has  been 
no  oflFer  on  the  part  of  these  children  to  return  the  property 
received  by  them  in  pursuance  of  the  arrangement  with 
their  father,  and,  while  they  do  not  attempt  to  disaffirm 
these  contracts,  as  we  shall  presently  see,  they  still  hold  on 
to  the  consideration.  Pursuing  further  the  question  of  law 
already  discussed,  we  perceive  no  distinction  in  principle 
between  the  facts  presented  in  the  case  of  Fitzgerald  v. 
Vestal,  4  Sneed,  (Tenn.)  258,  and  Steele  v.  Frierson,  85 
Tenn.  430,  3  S.  W.  Rep.  649,  and  the  facts  of  the  case  now 
being  adjudged,  except  that  the  release  in  this  case  was  made 
to  the  testator  himself,  and  not  to  any  person  capable  of 
taking  after  his  death.  A  similar  question  arose  in  a  case  in 
New  York  (Kinyon  v.  Kinyon,  infra.)  In  that  case  the  ances- 
tor had  conveyed  to  his  four  sons  all  of  his  real  estate,  a  por- 
tion to  each  son.  He  conveyed  to  his  son  Albert  Kinyon 
what  was  known  as  the  "Home  Farm,"  consisting  of  about 
ninety-one  acres  of  land.     The  son,  before  the  delivery  of  the 
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deed,  executed  and  acknowledged  an  instrument  in  writing, 
which,  after  reciting  the  deed  from  his  father,  stipulated, 
viz. :  "  Now,  therefore,  in  consideration  of  such  conveyance 
being  made  and  given  to  me  as  aforesaid,  I  do  hereby  re- 
lease, renounce,  and  set  over  to  my  said  father  all  my  right, 
title,  claim,  and  interest  whatsoever  to  all  and  every  part 
or  share  in  and  to  his  real  and  personal  estate  which  I  may 
or  will  have  at  or  upon  his  death  in  expectancy  by  reason 
of  being  a  devisee  or  legatee  under  any  will  he  has  made 
or  may  hereafter  make,  or  by  reason  of  being  one  of  his 
next  of  kin,  accepting  the  land  herein  conveyed  to  me  by 
him  this  day."  The  deed  was  thereupon  delivered  by  the 
father  to  the  son,  and  the  son  went  into  the  use  and  occu- 
pation of  the  farm.  Upon  the  death  of  the  ancestor  intes- 
tate, the  question  arose  whetlier  the  son  should  have  a 
distributive  share  of  his  father's  estate,  or  whether  he  was 
barred  from  such  share  by  the  instrument  of  release.  It 
was  held  by  the  court  that  the  instrument  executed  by  the 
defendant  was  valid  in  equity,  and  would  be  enforced  as  an 
assignment  or  release,  although  made  to  the  ancestor  him- 
self, and  not  to  any  person  capable  of  taking  after  his 
death.  The  court  cited  the  case  of  Power's  Appeal, 
63  Pa.  443,  in  which  it  was  held :  "  An  heir  or  an  ex- 
pectant devisee  or  legatee  may,  in  the  lifetime  of  the  testator 
or  intestate,  in  equity,  sell  or  assign  his  expectant  or  con- 
tingent interest,  whatever  it  may  turn  out  to  be,  upon  the 
death  of  the  person  from  whom  it  may  come,  which  con- 
tract, if  made  upon  a  valuable  consideration,  a  court  of 
equity  will  enforce.  If  so,  there  can  be  no  reason,"  says 
the  court,  "  why  a  father  should  not  make  such  a  contract 
with  a  son  which  should  entirely  bar  all  his  claim  as  an 
heir  to  any  part  of  his  parent's  estate."  The  conclusions 
reached  by  the  court  in  the  New  York  case  were  as  follows, 
to  wit :  First,  that  the  deed  and  contract,  as  between  the 
parties  to  them,  are  to  be  construed  together  as  constituting 
one  transaction ;  second,  that  the  defendant  is   estopped 
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from  questiouing  the  validity  of  the  instrument  given  by 
him,  and  from  refusing  to  carry  out  its  provisions,  and  is 
estopped  from  asserting  any  rights,  claim,  or  interest  in  the 
property  of  the  deceased ;  third,  that  in  equity  the  instru- 
ment is  valid  and  eflfectual  for  the  purpose  for  which  it  was 
executed,  and  is  binding  on  the  defendant:  Kinyon  v. 
Kinyon,  27  N.  Y.  Suppl.  627-631.  It  is  argued  that,  while 
such  assignments  may  be  protected  and  enforced  in  courts 
of  equity,  at  law  they  are  held  absolutely  void,  for  the 
reason  there  was  no  title  or  property  interest  upon  which  it 
could  operate  :  Read  v.  Mosby,  87  Tenn.  765, 11  S.  W.  Rep. 
940.  While  the  proposition  is  true  as  applied  to  the  enforce- 
ment of  such  assignments  for  the  recovery  of  the  specific 
property,  it  is  also  true  that  an  estoppel  may  arise  out  of  such 
transactions  which  may  be  successfully  interposed  in  a  court 
of  law.  It  appears  from  the  record  that  the  defendants, 
distributees,  executed  those  releases,  and  as  a  consideration 
for  executing  them  accepted  large  sums  of  money  from 
their  ancestor,  the  testator.  They  have  taken  no  steps  to 
cancel  these  agreements,  nor  offered  to  return  the  money. 
The  defendants  still  hold  on  to  the  fruits  of  the  transaction, 
and  yet  seek  to  disaffirm  the  contract.  If  they  wish  to  say 
they  were  defrauded  or  overreached  in  the' transaction,  and 
to  be  relieved  from  it,  they  must  ask  that  the  whole  trans- 
action be  set  aside,  returning  what  they  have  received,  or 
at  least  offering  to  do  so.  The  testator  was  undoubtedly 
misled  by  these  petitioners  to  his  prejudice,  being  induced 
by  their  promise  and  agreement  to  part  with  large  sums, 
which  they  appropriated  and  have  enjoyed.  We  think  that 
under  these  circumstances  they  are  now  estopped  from  con- 
testing this  will. 

The  last  assignment  of  error  is  based  upon  the  action  of 
the  circuit  judge  in  rejecting  certain  evidence.  Counsel 
for  petitioners  offered  to  prove  by  Mitchell  Winton  and  his 
wife,  Margaret  Winton,  that  the  latter  had  never  signed  the 
release,  or  authorized   any  one  to  sign  it  for   her.     The 
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circuit  judge  refused  to  {Permit  the  introduction  of  this 
evidence.  This  action  was  clearly  erroneous,  and  for  this 
error  the  judgment  must  be  reversed  as  to  Mitchell  Winton 
and  wife,  and  remanded  for  a  new  trial. 

ASSIGNMEITT  OF  EXPECTANCY. 
1.  Assignment  of  Expectancy  Presumed  Fraudalent.-.There 
has  been  some  diflference  of  opinion  as  to  the  validity  of  the 
sale  of  an  expectant  estate,  and  it  still  exists  to  some  extent ; 
but  the  general  doctrine  is,  that  a  court  of  equity  will  r^ard  a 
conveyance  or  assignment  of  a  future  estate,  whether  vested  or 
contingent,  and  whether  in  reversion  or  remainder,  or  merely 
expectant  upon  the  death  of  the  ancestor,  as  tainted  with  fraud, 
both  upon  the  ancestor  himself,  who  is  thus  kept  in  the  dark  as 
to  the  ultimate  disposition  of  his  property,  and  upon  the  heir, 
whose  necessities  are  thus  taken  advantage  of  by  the  purchaser. 
Such  transactions,  therefore,  are  very  closely  scrutinized,  and 
will  be  set  aside,  unless  the  purchaser  can  show  that  he  has  paid 
a  reasonable  price  for  the  estate  purchased,  and  has  acted  in  a 
fair  and  open  manner.  If  he  can  establish  this,  however,  the 
presumption  of  fraud  is  rebutted,  and  the  transaction  will  be 
allowed  to  stand  :  Batty  v,  Lloyd,  1  Vem.  141 ;  Bemy  v.  Pitt,  2 
Vem.  14;  Nottt;.  Johnson,  2  Vem.  27;  Wiseman  v,  Beake,  2 
Vem.  121 ;  Cole  v.  Gibbons,  3  P.  Wms.  290 ;  Edwards  v. 
Browne,  2  Coll.  Ch.  100 ;  Woodroflfe  v,  Allen,  1  H.  &  J.  73 ;  Earl 
of  Chesterfield  v.  Janssen,  2  Ves.  Sr.  125 ;  Wharton  v.  May,  5  Ves. 
27 ;  Peacock  v,  Evans,  16  Ves.  512 ;  Gowland  v.  De  Faria,  17 
Ves.  20 ;  Curling  v.  Townshend,  19  Ves.  628 ;  Shelley  v.  Nash,  3 
Madd.  235  ;  Kendall  v.  Beckett,  2  R.  &  M.  88 ;  Tynte  v,  Hodge, 
2  H.  &  M.  287  ;  Bawtree  v,  Watson,  3  My.  <fe  K.  339  ;  King  v. 
Hamlet,  2  My.  &  K.  456 ;  Davies  v.  Cooper,  5  My.  &  C.  270 ; 
Bemal  v.  Donegal,  3  Dow,  133 ;  Hincksman  v.  Smith,  3  Russ. 
433;  Talbot  v.  Staniforth,  1  J.  &  H.  484;  Addis  v.  Camp- 
bell, 4  Beav.  401;  Salter  t?.  Bradshaw,  26  Beav.  161;  Brom- 
ley V.  Smith,  26  Beav.  644 ;  St.  Albyn  v.  Harding,  27  Beav. 
11 ;  Foster  v.  Roberts,  29  Beav.  467 ;  Jones  r.  Ricketts,  31 
Beav.  130;  Sharp  v.  Leach,  31  Beav.  491;  Dally  v.  Won- 
ham,  33  Beav.  154;  Benyon  v.  Fitch,  35  Beav.  570;  Newton 
V.  Hunt,  5   Sim.  511 ;   Sewell   v.  Walker,  12  Jur.  1041 ;   Ed- 
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wards  t?.  Burt,  2  De  G.,  M.  &  G.  55j  Croft  v.  Graham,  2  De 
G.,  J.  &  S.  165;  Earl  of  Aldborough  v.  Trye,  7  CI.  <fe  F.  436 ; 
Smith  V.  Kay,  7  H.  L.  Cas.  760  ;  MiUer  v.  Cook,  10  L.  R.  Eq.  641 ; 
Tyler  v.  Yates,  11  L.  R.  Eq.  276 ;  Earl  of  Aylesford  v.  Morris,  8 
L.  R.  Ch.  492 ;  Beynon  v.  Cook,  10  L.  R.  Ch.  389 ;  In  re  Slater's 
Trusts,  11  Ch.  D.  227 ;  Joazan  v.  Touhnin,  9  Ala.  663  ;  Boynton 
V.  Hubbard,  7  Mass.  112;  Pitch  v.  Fitch,  8  Pick.  (Mass.)  480; 
Butler  V,  Duncan,  47  Mich.  94 ;  Poor  v,  Hazleton,  15  N.  H.  564  ; 
Bacon  v.  Bonham,  33  N.  J.  Eq.  614 ;  Osgood  v.  Franklin,  2 
Johns.  Ch.  (N.  Y.)  1;  Wright  r.  Brown,  116  N.  C.  26;  David- 
son V.  Little,  22  Pa.  245 ;  Steele  v.  Frierson,  85  Tenn.  436 ; 
Nimmo  v.  Davis,  7  Tex.  26.  The  operation  of  this  rule  is  not 
confined  to  cases  where  the  expectant  is  youthful  and  inexpe- 
rienced, but  includes  those  where  the  heir  is  of  mature  age,  and 
perfectly  understands  the  nature  and  effect  of  the  transaction  : 
Wiseman  v.  Beake,  2  Vern.  121 ;  Davis  v,  Duke  of  Marlborough, 
2  Swanst.  108 ;  Earl  of  Portmore  v,  Taylor,  4  Sim.  182 ;  Tynte 
V  Hodge,  2  H.  &  M.  287.  It  has  been  held  in  some  cases,  how- 
ever, that  fraud  and  imposition  must  be  shown,  in  order  to  im- 
peach the  transaction:  Bowes  v.  Heaps,  3  Ves.  &  B.  117;  Lar- 
rabee  v,  Larrabee,  34  Me.  477  ;  Varick  v.  Edwards,  1  Hoff.  Ch. 
(N.  Y.)  382;  Mastin  v.  Marlow,  65  N.  C.  695;  Cribbins  v. 
Markwood,  13  Gratt.  (Va.)  495. 

2.  Who  are  Begarded  as  Expectants.— The  rule  applies  to 
remaindermen  and  reversioners,  as  well  as  to  those  who  are  lit- 
erally heirs  expectant :  Spencer  v.  Chase,  9  Mod>  29 ;  Twisleton 
V.  Griffith,  1  P.  Wms.  310;  Wood  v.  Abrey,  3  Madd.  417; 
Tottenham  v.  Emmet,  14  W.  R.  3 ;  Davies  v.  Cooper,  5  My. 
A  C.  270 ;  Foster  v.  Roberts,  29  Beav.  467  ;  Perfect  v.  Lane,  30 
Beav.  197 ;  Jones  v,  Ricketts,  31  Beav.  130 ;  Nesbitt  v.  Berridge, 
32  Beav.  282;  Ryle  v.  Brown,  13  Price,  758;  O'Rorke  v, 
Bolinbroke,  2  App.  Cas.  814 ;  Aylesford  v,  Morris,  8  L.  R.  Ch.  484 ; 
Beynon  v.  Cook,  10  L.  R.  Ch.  389 ;  Hannon  v.  Christopher,  34 
N.  J.  Eq.  459 ;  Wateon  v.  Smith,  110  N.  C.  6.  But  one  is  not 
an  expect&nt  heir,  if  he  has  an  estate  in  possession  in  a  part  of 
which  another  has  a  life  estate :  Davidson  v.  Little,  22  Pa.  245 ; 
if  he  is  entitled  to  the  income  of  property,  subject  to  an  annuity 
to  another :  Webster  v.  Cook,  2  L.  R.  Ch.  642 ;  or  if  he  is  en- 
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titled  to  a  I^acy  which  is  not  to  be  paid  for  several  years :  Par- 
melee  V.  Cameron,  41  N.  Y.  392. 


3.  Such  Assignments,  if  Proved  to  be  Fair,  Upheld  in 
Equity.— If,  however,  the  transaction  is  fair,  equity  will  not 
merely  uphold  it  when  attacked,  but  will  enforce  it,  though  the 
subject-matter  be  a  mere  naked  expectancy,  which  cannot  form 
the  basis  of  a  contract  at  law  :  Beckley  v.  Newland,  2  P.  Wms. 
182 ;  Hobson  v.  Trevor,  2  P.  Wms.  191 ;  Lyde  v.  Mynn,  1  My. 
&  K.  683 ;  Harwood  v.  Tooke,  2  Sim.  192 ;  Cook  v.  Field, 
15  Q.  B.  460 ;  Clendening  v,  Wyatt,  54  Kans.  523 ;  Curtis  v. 
Curtis,  40  Me.  24 ;  Quarles  v,  Quarles,  4  Mass.  680 ;  Kenney  v. 
Tucker,  8  Mass.  143;  Trull  v,  Eastman,  3  Mete.  (Mass.)  121; 
Wright  17.  Bircher,  72  Mo.  179 ;  Bacon  v,  Bonham,  33  N.  J.  Eq. 
614,  affirming  27  N.  J.  Eq.  209 ;  Stover  v.  Eycleshimer,  3 
Keyes,  (N.  Y.)  622 ;  McDonald  v,  McDonald,  5  Jones  Eq.  (N.  C.) 
211  ;  Bodenhamer  v.  Welch,  89  N.  C.  78;  Power's  Appeal,  63 
Pa.  443  ;  Fritz's  Estate,  160  Pa.  156;  In  re  Kuhn's  Estate,  163 
Pa.  438  ;  Fitzgerald  v.  Vestal,  4  Sneed,  (Tenn.)  258 ;  even  when 
made  to  the  ancestor,  either  by  sale,  or  by  way  of  release :  In 
re  Garcelon's  Estate,  104  Cal.  570 ;  Kinyon  v.  Kinyon,  27  N. 
Y.  Suppl.  627 ;  but  the  purchaser  will  take  it  subject  to  advance- 
ments made  to  the  heir  :  Steele  v,  Frierson,  85  Tenn.  430 ;  and 
no  cause  of  action  arises  on  a  contract  to  assign  an  expect- 
ancy, until  the  death  of  the  ancestor :  Clendening  v.  Wyatt, 
54  Kans.  523.  The  Kentucky  courts  have  adopted  a  contrary 
view,  and  hold  that  the  sale  or  assignment  of  a  mere  expect- 
ancy, having  nothing  to  support  it,  though  for  a  valuable  con- 
sideration, is  void  in  equity  as  well  as  at  law,  unless  the  ances- 
tor assents  to  it  in  writing  :  WTieeler  v.  Wheeler,  2  Mete.  (Ky.) 
474 ;  Alves  v.  Schlesinger,  81  Ky.  290 ;  McCall  r.  Hampton, 
(Ky.)  32  S.  W.  Rep.  406,  mpra. 

4.  Assent  of  Ancestor— Family  Arrangements.— If  the  an- 
cestor assents  to  the  transaction,  or  joins  in  it,  it  will  be  valid  : 
King  V.  Hamlet,  2  My.  &  K.  456 ;  Wood  v.  Abrey;  3  Madd. 
417 ;  Wardle  v.  Carter,  7  Sim.  490 ;  McBee  v.  Myers,  4  Bush, 
(Ky.)  356;  Lee  v.  Lee,  2  Duv.  (Ky.)  134;  Fitch  v.  Fitch,  8 
Pick.  (Mass.)  480 ;  Trull  v.  Eastman,  3  Mete.  (Mass.)  121 ; 
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Jenkins  v.  Stetson,  9  Allen,  (Mass.)  128;  see,  however,  Earl  of 
Aylesford  v,  Morris,  8  L.  R.  Ch.  491 ;  unless  the  sale  is  to  him- 
self :  Talbot  v.  Staniforih,  IJ.  &  H.  484 ;  Needles  v.  Needles,  7 
Ohio  St.  432 ;  or  he  uses  undue  parental  influence  to  effect  it : 
Savery  v.  King,  6  H.  L.  Cas.  627.  The  transaction  will  also  be 
valid  if  it  is  a  family  arrangement,  provided  that  no  undue  in- 
fluence has  been  exerted :  Wakefleld  v.  Gibbon,  1  Giff.  401 ; 
Shafto  17.  Adams,  4  Giff.  492 ;  Jenner  v.  Jenner,  2  De  G.,  F.  &  J. 
369 ;  Hartopp  v.  Hartopp,  21  Beav.  259 ;  Williams  v.  Williams,  2 
L.  R.  Ch.  294.  Thus,  an  agreement  between  two  sons  to  divide 
equally  whatever  property  they  may  receive  from  their  father 
during  his  lifetime,  or  become  entitled  to  under  his  will,  or  by 
descent  or  otherwise  from  him,  is  valid,  and  will  be  enforced : 
Wethered  v.  Wethered,  2  Sim.  183 ;  see  Greenwood  v.  Green- 
wood, 2  De  G.,  J.  &  S.  28. 

5.  Batiflcation.— Even  if  questionable  when  made,  the  sale  of 
an  expectancy  may  be  validated  by  ratification  by  the  vendor 
when  he  comes  into"  possession,  or  by  acquiescence  therein  for 
such  a  length  of  time  after  coming  into  possession  as  will  pre- 
sume ratification :  Earl  of  Chesterfield  v.  Janssen,  2  Ves.  Sr.  125 
Moth  V.  Atwood,  5  Ves.  845 ;  Gowland  v.  De  Faria,  17  Ves.  20 
Portmore  v.  Taylor,  4  Sim.  182 ;  Salter  v,  Bradshaw,  26  Beav 
161 ;  Lord  v.  Jeff  kins,  35  Beav.  7 ;  Lyddon  v.  Moss,  4  De  G.  <Sr  J 
104  ;  Sibbering  n:  Earl  of  Balcarras,  3  De  G.  <fe  S.  735 ;  Stump 
V.  Gaby,  2  De  G.,  M.  &  G.  623 ;  Savery  v.  King,  5  H.  L.  Cas.  627 
Turner  r.  Collins,  7  L.  R.  Ch.  329 ;  Beynon  v.  Cook,  10  L.  R.  Ch 
389 ;  Negley  v.  Lindsay,  67  Pa.  217 ;  see  Roche  v.  O'Brien,  1 
Ball  &  B.  330 ;  Sharp  r.  Leach,  31  Beav.  491 ;  but  though  good 
as  to  himself,  an  assignment  of  his  expectancy  without  con- 
sideration, made  by  an  expectant  heir  who  is  insolvent,  is 
fraudulent  as  to  existing  creditors,  and  will  be  set  aside  at  their 
instance :  Read  v.  Mosby,  87  Tenn.  759. 

e.  Charges  upon  Expectancies.— The  principles  which  apply 
to  sales,  apply  also  to  mortgages  and  other  charges  created  by 
heirs  upon  their  expectancies :  Curling  v.  Townshend,  19  Ves. 
628 ;  Tottenham  v.  Emmet,  14  W.  R.  3 ;  Bromley  v.  Smith,  26 
Beav.  644 ;  Butler  v.  Duncan,  47  Mich.  94. 
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Fraud— <]lorporation8—IiiBolYeiicy— Preference  of  IMrec- 
tors, 

SCHUFELDT  et  al.  u  SMITH  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1.    July  9,  1895.) 

(31  S.  W.  Rep.  1039.) 

A  corporation  in  control  of  its  property,  though  insolvent,  may,  if  the 
debt  be  honest,  prefer  one  creditor  to  another,  though  the  creditor  be  a 
director  of  the  corporation. 

The  act  of  directors  ot  an  insolvent  corporation,  in  control  of  its 
proi)erty,  in  voting  themselves  preferences,  only  renders  a  deed  of  trust 
executed  to  secure  such  preferences  ;>riwia/aaf  fraudulent. 

Appeal  from  Circuit  Court,  Buchanan  county ;  H.  M. 
Ramey,  Judge. 

Action  by  Henry  H.  Schufeldt  and  others,  creditors, 
against  J.  Francis  Smith  and  others,  to  set  aside  a  trust 
deed  executed  by  the  James  Walsh  Mercantile  Conjpany  to 
defendant  Smith,  as  trustee,  to  secure  creditors  in  a  named 
order.  From  a  decree  setting  aside  the  deed,  defendants 
appeal.    Reversed. 

Hmton  &  Parrishf  S,  8,  Brovm,  and  H,  K.  White,  for  appel- 
lants. 

Dowe,  Johnson  &  Rusk,  for  respondents. 

Macfarlane,  J. — This  suit  is  to  set  aside  a  certain  deed 
of  trust,  executed  on  the  18th  day  of  March,  1893,  by  the 
James  Walsh  Mercantile  Company,  a  business  corporation, 
to  defendant  J.  Francis  Smith,  as  trustee,  to  secure  its  cred- 
itors in  the  order  therein  named.  The  deed  was  executed 
in  pursuance  of  this  resolution  of  the  board  of  directors : 
"  Whereas,  this  corporation  is  unable  to  meet  its  obligations 
as  they  fall  due,  though  its  assets  are  much  more  than  its 
liabilities :  Resolved,  that,  in  order  to  more  economically 
dispose  of  such  portion  of  its  assets  as  may  be  necessary  to 
pay  its  debts  than  could  be  done  if  legal  proceedings  should 
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be  instituted,  the  corporation  convey  all  its  property,  real, 
personal,  and  mixed,  to  J.  Francis  Smith,  as  trustee,  with 
powers  of  sale  and  collection,  and  that  such  trustee  pay — 
First,  costs  of  the  trust ;  second,  debts  preferred  by  the  state 
laws  of  Missouri;  third,  obligations  for  borrowed  money 
not  secured  by  collateral ;  fourth,  balance  due  on  notes  for 
borrowed  money  secured  by  collateral  after  application  of 
collateral  and  their  proceeds,  and  notes  of  other  parties  dis- 
counted by  the  company,  after  due  attempt  to  collect  from 
makers;  .fifth,  other  indebtedness  of  the  company  not  dis- 
puted." The  deed  of  trust  was  drawn  in  accordance  with 
the  resolution.  The  creditors  of  the  various  classes,  with 
the  amounts  due  each,  were  specified,  and  directions  were 
given  the  trustees  to  pay  the  debts  in  the  order  named.  The 
debts  of  the  third  class  as  specified  in  the  mortgage  aggre- 
gated about  $35,000,  and  those  of  the  fourth  class  about 
$56,000.  The  fifth  class  of  creditors  secured  were  the  gen- 
eral mercantile  creditors  of  the  corporation.  The  debts  of 
this  class  aggregated  about  $30,000.  Creditors  of  this  class 
prosecute  this  suit.  Pending  the  suit,  defendant  Smith  was 
appointed  receiver.  The  face  value  of  the  assets  amounted 
to  about  $300,000,  but,  on  account  of  depreciation,  it  was 
thought  by  the  receiver  that  not  more  than  $100,000  could 
be  realized  on  them.  There  would  be,  therefore,  but  little, 
if  anything,  to  apply  on  the  fifth  class  of  debts.  Under  the 
deed  of  trust,  power  of  sale  was  given  the  trustee,  as  also 
authority  to  collect  the  debts  due  the  company.  It  was 
charged  in  the  petition  "  that  certain  of  the  indebtedness  in 
preferred  classes  three  and  four  is  the  individual  indebted- 
ness of  the  officers  and  directors  of  said  corporation,  and 
was  contracted  for  the  purpose  of  protecting  the  individual 
liability  of  said  officers  and  directors."  Defendant  Smith, 
by  answer,  admitted  the  execution  and  delivery  of  the  deed 
of  trust,  and  that,  by  virtue  of  the  powers  thereby  con- 
ferred, he  took  into  his  possession  all  the  property  so  as- 
signed to  him,  with  a  view  of  administering  the  same.   The 

16 
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other  allegatious  of  the  petition  were  in  substance  denied. 
The  only  evidence  offered  on  the  trial  was  directed  to  the 
question  of  the  solvency  of  the  corporation  at  the  time  the 
deed  of  trust  was  made.  The  records  of  the  corporation 
showed  that  James  Walsh  was  its  president,  Charles 
McGinn,  vice-president,  and  John  F.  Byrne,  secretary.  It 
also  appears  that  these  were  the  only  directors  who  passed  the 
resolution.  The  deed  of  trust  was  signed  by  James  Walsh, 
as  president,  and  attested  by  John  F.  Byrne,  as  secretary. 
One  note,  placed  in  class  3,  as  described  in  the.  deed  of 
trust,  was  dated  January  26,  1883,  and  was  "  executed  by 
the  former  firm  of  James  Walsh  &  Co.  in  the  sum  of  twelve 
thousand  dollars,  payable  to  Ferdinand  Lutz,  of  St.  Josei)h, 
Missouri,  payment  of  which  has  been  assumed  by  said  party 
of  the  first  part."  Another  note  of  the  same  character, 
dated  in  1889,  for  $2,000,  was  also  described  in  the  deed  of 
trust.  In  the  same  class  were  two  notes  made  by  the  cor- 
poration to  James  Walsh,  as  administrator  of  the  Conrad 
estate.  It  was  not  shown  by  evidence  that  the  creditor 
James  Walsh  was  the  same  person  as  James  Walsh  the 
president  and  director  of  the  corporation  ;  nor  was  any  evi- 
dence oflFered  explanatory  of  the  assumption  by  the  corpora- 
tion of  the  note  of  James  Walsh  &  Co.  The  case  was 
argued  by  counsel  on  both  sides,  and  the  identity  of  James 
Walsh  in  each  capacity  has  been  assumed.  No  evidence 
was  oflFered  tending  to  prove  actual  bad  faith,  either  in  the 
execution  of  the  deed,  or  in  creating  the  debts  secured  by  it. 
The  court  found  that  on  the  18th  day  of  March,  1893,  (the 
date  of  the  deed  of  trust,)  the  defendant  James  Walsh  Mer- 
cantile Company  was  insolvent,  and  from  that  date  "  ceased 
to  be  a  going  concern."  Upon  this  finding  a  decree  was 
entered  setting  aside  the  deed  of  trust,  from  which  defend- 
ants appealed. 

Most  of  the  questions  involved  in  this  record  have  in 
some  recent  cases  in  this  court  been  given  careful  and  ex- 
haustive consideration.     The  investigations  given  the  sub- 
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ject  have  been  more  labored  and  thorough  on  account  of 
apparent  want  of  harmony  in  some  of  the  previous  decis- 
ions of  this  court,  as  well  as  on  account  of  the  diversity  of 
opinion  in  other  jurisdictions.  The  conclusions  reached  by 
each  of  the  divisions,  which  received  the  concurrence  of  all 
the  members,  may  be  briefly  given  in*  the  language  of  the 
syllabus  prepared  by  the  judge  who  wrote  one  of  the  opin- 
ions, as  follows:  "A  corporation  in  failing  circumstances 
may  prefer  one  creditor  to  another,  in  discharging  its  obliga- 
tions, if  such  preference  is  made  in  good  faith,  while  the 
property  of  the  company  remains  in  its  possession,  unaf- 
fected by  liens  or  any  process  of  law.'  Mere  insolvency  of  a 
corporation  does  not  of  itself  transform  its  assets  into  a 
trust  fund  for  the  equal  benefit  of  all  its  creditors :"  Al- 
berge^  v.  Bank,  123  Mo.  313,  27  S.  W.  Rep.  657 ;  Slavens  v. 
Cook  Drug  Co.,  128  Mo.  341 ;  Waggoner-Gates  Milling 
Co.  V.  Ziegler-Zaiss  Commission  Co.,  128  Mo.  473,  31 
8.  W.  Rep.  28.  In  the  case  last  cited,  which  was  decided 
by  division  2  of  this  court,  it  was  also  held  that  prefer- 
ence in  the  same  circumstances  may  be  given  to  a  creditor 
of  a  corporation  who  is  secured  by  the  indorsement  of 
some  of  its  directors.  It  would  seem  to  follow  logically 
from  these  decisions  that  a  preference  may  be  made  to  a 
director  for  a  debt  directly  due  him  from  the  corporation, 
unless  it  would  be  defeated  by  his  own  act  in  voting  him- 
self the  preference. 

But  it  is  insisted  with  much  earnestness,  and  argued  with 
great  ability,  that  the  directors  had  no  power  to  bind  the 
corporation  to  an  agreement  made  with  themselves,  and 
in  which  they  had  a  personal  interest,  and  that,  there- 
fore, the  resolution  of  the  board  of  directors  authorizing 
preferences  to  be  given  the  members  thereof,  over  other 
creditors,  and  the  deed  of  trust  executed  in  pursuance 
thereof,  were  absolutely  void.  This  contention  must  rest 
upon  one  of  two  theories — either  that  the  directors  of  a 
corporation  are  trustees  for  its  creditors,  and  its  assets  con- 
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stitute  a  trust  fund  which  they  must  apply  ratably  towards 
the  satisfaction  of  all  the  debts,  or  that  such  a  transaction 
is,  upon  its  face,  constructively  fraudulent.  As  has  been 
seen,  the  so-called  *'  trust-fund  theory,"  as  appUed  to  a  cor- 
poration, while  dominion  over  its  property  is  retained,  is 
not  recognized  in  this  state  as  being  sound.  Nothing  addi- 
tional need  be  said  on  that  subject.  The  board  of  directors 
are  undoubtedly  trustees  for  the  corporation  and  stock- 
holders, and,  when  acting  for  them,  are  bound  to  exercise 
the  utmost  good  faith.  Any  attempt  in  dealing  with  its 
property  or  aflfairs  to  secure  themselves  personal  advantages 
over  other  stockholders  should,  at  least,  be  subject  to  the 
most  rigorous  scrutiny :  Hill  v.  Mining  Co.,  119  Mo.  79,  24 
S.  W.  Rep.  223,  and  cases  cited. 

But  it  cannot  be  said,  as  a  correct  proposition  of  la^,  that 
oflBcers  of  a  corporation  cannot  themselves  and  in  their  own 
names  contract  with  it.  To  so  hold  would  virtually  deny 
to  corporations  the  credit  upon  which  so  much  of  the  busi- 
ness  of  the  country  is  transacted,  and  which  is  so  essential 
to  success.  If  the  stockholders  and  officers  of  corporations 
are  not  permitted  to  advance  money  to  them,  or  to  indorse 
for  them,  without  subjecting  themselves  to  such  disadvan- 
tages, they  would  be  deprived  of  their  most  valuable  source 
of  credit.  A  corporation  naturally  looks  to  those  interested 
in  its  affairs  for  accommodations.  If  directors  can  lend  the 
corporation  money,  or  indorse  for  it,  they  should  certainly 
have  the  same  right  to  collect  the^lebts  or  secure  themselves 
as  is  accorded  to  other  creditors.  The  cases  cited  abund- 
antly show  that  a  corporation,  so  long  as  it  has  control  of 
its  property,  though  insolvent,  may,  when  acting  honestly, 
prefer  one  creditor  to  another.  A  mortgage,  then,  giving 
such  preference,  is  not  constructively  fraudulent.  Neither 
the  corporation  nor  the  other  stockholders  are  injured  by 
the  preference  given.  To  defeat  them,  actual  fraud  should 
be  shown.  The  honest  debts  all  stand,  and  should  stand, 
on   equal   footing.     All  the  creditors  should   have  equal 
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rights  to  enter  in  the  race  of  diligence.     Tlie  fact  that  the 
race  may  be  unequal  should  not  deprive  the  winner  of  his 
reward.     An  individual  debtor  can  prefer  his  family,  his 
neighbors,  and  his  friends.     If  the  preferred  debt  is  honest, 
the  preference  cannot  be  impeached,  though  the  wife  of  the 
debtor  secure  the  advantage :  Hart  v,  Leete,  104  Mo.  315, 
15  S.  W.  Rep.  976 ;  Riley  u  Vaughan,  116  Mo.  169,  22  S.  W. 
Rep.  707.     No  reason  can  be  seen  why  a  corporation  may 
not  also  prefer  its  friends.      There  is  no  more  equity  in 
allowing  an  individual  debtor  to  prefer  his  creditor,  wife,  or 
children,  than  in  allowing  a  corporation  to  prefer  its  stock- 
holders and  officers.     To  permit  equities  to  control  would 
defeat  all  preferences.     While  the  owner  of  property  retains 
the  power  of  its  disposal,  he  may  apply  it  to  the  payment 
of  any  honest  debt,  is  the  rule  upon  which  the  right  to 
make  preferences  among  creditors  rests.     The  rule  should 
apply  as  well  to  corporations  as  to  individuals,  and  any 
change  should  be  made  by  the  legislature,  and  not  by  the 
courts.     If  the  debt  is  an  honest  one,  and  the  corporation 
had  the  power  to  contract  it,  it  has  the  right  to  pay  or  secure 
it,  and  no  fraud  can  be  imputed  to  it  from  the  fact  that  it  is 
paid  or  secured  in  preference  to  another.     "  It  may  be  con- 
ceded," said  Judge  Taft,  in  a  recent  case,  "  that  the  trust 
relation  justifies  and  requires  courts  of  equity  to  subject 
preferences  by  an  insolvent  corporation  of  its  own  directors 
to  the  closest  scrutiny ;  and  of  showing,  beyond  question, 
that  he  had  a  bona  fide  debt ;  but  we  do  not  see  why,  if  a 
corporation  may  prefer  one  creditor  over  another,  it  may  not 
prefer  a  director  who  is  a  bona  fide  creditor.     Preferences  are 
not  based  on  any  equitable  principle.     They  go  by  favor. 
And,  as  one  individual  may  prefer  among  his  creditors,  his 
friends    and    relations,  so    a    corporation   may  prefer  its 
friends :"  Brown  v.  Furniture  Co.,  7  C.  C.  A.  225,  58  Fed. 
Rep.  286.     See,  also,  Worthen  v.  Griffith,  59  Ark.  562,  28 
S.  W.  Rep.  286,  and  cases  cited. 
We  do  not  think,  therefore,  that  the  deed  of  trust  is  con- 
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structively  fraudulent  for  the  reason  that  it  gives  preference 
to  a  director  of  the  corporation.  When  the  right  of  the 
corporation  *to  give  preferences  to  any  of  its  creditors  is  con- 
ceded, the  logical  conclusion  follows  that  it  can  give  them 
to  any  creditor  who  holds  an  honest  debt  against  it,  though 
he  be  an  officer  or  stockholder.  This  conclusion  is  in  accord 
with  the  declaration  of  Sherwood,  J.,  in  a  recent  case.  He 
says :  "  A  corporation,  within  the  scope  of  the  purposes  for 
which  it  was  incorporated,  may  do  any  act  in  furtherance  of 
these  purposes  which  an  individual  in  similar  circumstances 
might  do,  and,  though  insolvent,  may  prefer  some  creditors 
to  others,  even  though  such  creditors  are  among  the  direc- 
tors of  the  corporation :"  Foster  i\  Mill  Co.,  92  Mo.  87,  4  S. 
W.  E.ep.  260.  While  the  directors  of  a  corporation  do  not 
sustain  the  strict  relation  of  trustees  for  its  creditors,  yet 
their  duties  to  them  and  their  relation  to  the  corporation 
itself  are  such  as  impose  upon  them  some  of  the  obliga- 
tions of  trustees.  In  dealing  with  the  corporation,  they  deal 
with  themselves.  They  determine  the  liability  of  the  cor- 
poration to  themselves.  They  should  therefore  be  required, 
in  case  they  give  themselves  a  preference  over  other  cred- 
itors, to  show  that  all  their  secured  debts  are  fair,  honest,  and 
justl}''  due  them.  This  burden  properly  rests  upon  them. 
From  this  record  it  appears  that  the  invalidity  of  the  deed, 
of  trust  in  question  was  declared  to  result  from  the  mere 
insolvency  of  the  corporation  at  the  time  it  was  executed. 
The  question  of  the  bona  fides  of  the  debts  of  directors,  who 
were  given  preferences,  was  not  gone  into  on  the  trial.  The 
act  of  the  directors  in  voting  themselves  preferences  would 
make  the  deed  of  trust  prima  fdde  fraudulent  in  fact,  but  not 
conclusively  so  as  a  matter  of  law.  The  court  evidently  did 
not  decide  the  case  upon  the  presumption  of  fact  that  the  deed 
was  fraudulent,  which  it  might  have  indulged.  We  therefore 
reverse  the  judgment  and  remand  the  cause  for  a  new  trial. 

Brace,  P.  J.,  and  Barclay  and  Robinson,  JJ.,  concur. 
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Fraad—Corporatious— Insolvency— Mortgage  to  Direc- 
tor to  Secure  Debt. 

MONTGOMERY  v.  PHILLIPS  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey.  March  20, 1895.) 
(53  N.  J.  Eq.  203 ;  31  Atl.  Rep.  622.) 

A  board  of  directors  of  an  insolvent  corporation  cannot,  by  mortgage 
apon  the  corporate  property ,  secure  one  of  the  directors  the  payment  of 
an  antecedent  debt  due  by  the  company  to  such  director,  or  a  previous 
liability  incurred  by  such  director  for  the  corporation. 

A  mortgage  was  made  by  a  solvent  com{)any  to  one  of  its  directors, 
under  an  arrangement  that  such  mortgage  should  be  kept  from  record 
for  the  purpose  of  strengthening  the  credit  of  the  com)>any,  while  the 
directors  should  test  the  success  of  the  corporate  business  at  the  risk  of 
future  creditors,  and  the  mortgage  was  not  recorded  until  the  corporation 
l)ecame  insolvent.    Held,  tliat  such  mortgage  was  fraudulent. 

.  Appeal  from  Court  of  Chancery;  Bird,  Vice-Chancellor. 

Bill-  by  John  A.  Montgomery,  receiver  of  the  Capital 
Cracker  Company,  against  Henry  D.  Phillips  and  others. 
From  the  decree  rendered,  plaintiff  appeals.     Reversed. 

John  H.  BackeSy  for  appellant. 

William  M,  Lanning  and  W.  D,  Holt,  for  respondents. 

Reed,  J. — On  August  14, 1890,  the  Capital  Cracker  Com- 
pany was  organized  with  an  authorized  capital  stock  of 
$20,000,  divided  into  200  shares  of  $100  each.  Of  this 
amount  of  capital  stock  $7,500  was  subscribed  and  paid  for. 
The  company  bought  a  tract  of  land  and  built  a  cracker 
factory  upon  it.  About  January  1,  1892,  the  company  was 
reorganized.  The  outstanding  stock  largely  changed  hands, 
and  its  officers  were  changed.  All  the  outstanding  seventy- 
five  shares  of  stock,  excepting  thirty-fou^  shares,  held  by 
Herman  H.  Shellenberger,  one  of  the  original  stockholders, 
was  bought  up  with  the  money  of  one  Henry  D.  Phillips. 
Phillips  claims  that,  of  the  forty-one  shares  bought  with  his 
money,  twenty-three  shares  were   bought  for  one  Sewell. 
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These  three  persons,  Shellenberger,  Phillips,  and  Sewell, 
held  a  stockholders'  meeting  on  January  15,  1892,  and 
elected  themselves  directors,  and  elected  Shellenberger 
president  and  manager  and  Phillips  secretary  and  treas- 
urer. The  company  at  this  time  was  indebted  to  diflFerent 
persons  in  an  aggregate  sum  of  $4,300.  To  pay  these  lia- 
bilities, the  company,  on  January  20th,  made  a  promissory 
note,  payable  to  the  order  of  Phillips  and  Shellenberger,  for 
the  sum  of  $4,325,  which  note,  indorsed  by  the  payees,  was 
discounted  by  the  First  National  Bank.  On  March  7, 1892, 
Phillips  loaned  the  company  the  sum  of  $650.  On  March 
17th,  by  resolution  of  the  board  of  directors,  the  president 
was  authorized,  for  the  purpose  of  indemnifying  Phillips 
against  his  indorsement  of  the  note,  to  make  a  mortgage  of 
the  real  estate  of  the  company  to  Phillips ;  and,  for  the  pur- 
pose of  securing  Phillips  for  the  loan  of  $650,  the  president 
was  authorized  to  execute  a  mortgage  upon  the  personal 
property  of  the  company  to  Phillips.  On  March  18,  1892, 
the  real  estate  mortgage  was  executed.  The  chattel  mort- 
gage was  also  executed  on  the  same  day,  but  was  never  re- 
corded, and  so  does  not  figure  further  in  the  case.  On  May 
9th,  following,  the  company  was  insolvent.  On  that  day  the 
company  assigned  its  book  accounts  to  the  First  National 
Bank,  to  secure  the  $4,325  note  indorsed  by  Phillips  and 
Shellenberger.  On  the  same  day  the  president  made  a 
second  chattel  mortgage  to  Phillips,  to  secure  the  $650  loan. 
On  May  10th  Phillips  recorded  the  real  estate  mortgage 
executed  on  March  18th.  On  May  23d,  Phillips,  under  his 
last  chattel  mortgage,  sold  the  personal  property  of  the  com- 
pany. On  June  7th,  the  complainant,  on  the  bill  filed  by 
certain  creditors  of  the  corporation,  was  appointed  receiver 
of  the  company  as  an  insolvent  corporation.  The  bill  prays 
that  the  real  estate  mortgage  and  the  second  chattel  mort- 
gage made  to  Phillips  may  be  set  aside,  and  that  Phillips 
may  be  compelled  to  account  for  the  receipts  of  the  sale  of 
the  personal  property  made  under  the  latter  mortgage.     It 
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charges  that  the  assignment  of  the  book  accounts  to  the 
First  National  Bank  was  fraudulent,  and,  in  fact,  that  the 
books  never  went  from  Phillips'  possession,  but  that  he  has 
collected  the  accounts ;  that  the  bank  has  disclaimed  any 
claim  to  the  said  books.  The  prayer  of  the  bill  is  that 
Phillips  may  account  for  the  sums  he  has  so  collected.  The 
bill  also  charges  that  Phillips  employed  one  Robert  Green, 
and  paid  him  f  20  per  week,  with  the  understanding  that 
this  should  be  charged  up  to  the  company,  while  Green  was 
to  repay  $10  each  week  to  Phillips.  There  is  also  a  prayer 
that  he  account  for  these  $10  weekly  receipts.  I  will  con- 
sider the  subjects  involved  in  the  litigation  in  an  order  in-  . 
versely  to  that  in  which  they  were  just  stated. 

In  respect  to  the  claim  that  Phillips  personally  received 
and  held  a  portion  of  the  wages  of  Green,  charged  up  to  the 
company,  I  think  the  complainant  has  made  no  case.  Phil- 
Ups  says  that  Green  was  not  able  to  do  his  work,  and  that 
he  (Phillips)  was  compelled  to  get  other  employes  to  do  a 
portion  of  it,  and  the  money  was  retained  on  this  account, 
and  has,  as  I  understand  it,  been  used  for  corporation  pur- 
poses. At  lea.st,  the  misapplication  of  corporate  money  is 
not  proved  with  any  degree  of  certainty. 

In  respect  to  the  assignment  of  the  book  accounts  to  the 
bank,  I  also  think  that  it  has  not  been  successfully  attacked. 
The  line  of  assault  contained  in  the  bill  is  not  sustained  by 
proof.  While  the  books  did  technically  remain  in  the 
hands  of  Phillips,  the  undisputed  testimony  is  that  the 
assignment  was  made  to  the  bank,  and  the  books  were  sub- 
mitted to  the  bank  officers ;  that  the  bills  were  collected  with 
the  approval  of  the  bank  in  the  name  of  the  solicitor  of  the 
bank ;  the  moneys  received  from  them  were  paid  to  Phillips, 
who  deposited  the  money  in  the  bank,  to  be  applied  to  the 
payment  of  the  note.  While  the  payment  of  the  money  to 
Phillips  has  an  air  of  oddity,  yet  no  one  is  called  to  contra- 
dict the  statement  that  the  assignment  was  presented  to  the 
bank,  and  that  the  money  was  subsequently  collected  for 
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and  was  paid  to  the  bank,  to  be  applied  to  the  payment  of 
this  note.  The  attack  upon  the  assignment  made  upon  the 
argument  was  put  upon  another  ground — namely,  that 
Sewell  was  not  a  legal  director,  and  so  there  was  no  board 
existing  qualified  to  make  the  assignment.  But,  whether 
Sewell  was  or  was  not  a  dejure  director,  he  was  admittedly 
a  de  facto  director.  In  respect  to  the  bank,  which  was  a 
third  party,  with  no  notice  of  the  defect,  if  any  existed,  in 
his  eligibility,  the  assignment  was  entirely  eflScacious. 

The  next  attack  is  upon  the  chattel  mortgage,  by  color  of 
which  Phillips  sold  the  personal  property.  This  mortgage 
was,  as  I  have  already  remarked,  executed  on  May  9, 
1892.  At  that  time  the  corporation  was  insolvent.  The 
mortgage  was  made  to  secure  the  antecedent  liability  of 
Phillips  as  indorser  for  the  benefit  of  the  company.  The 
mooted  validity  of  this  mortgage  involves  the  question 
whether  the  board  of  directors  of  an  insolvent  corporation 
can  secure  one  of  their  own  members  for  an  antecedent 
debt  by  a  mortgage  of  the  property  of  the  company.  The 
question  is  new  in  this  court.  It  was  held  in  the  case  of 
Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635,  7  Atl.  Rep.  514,  that 
an  insolvent  corporation  could  sell  its  property  to  a  director 
if  the  sale  was  bona  fidCy  and  brought  the  full  value  of  the 
property.  It  was  held  that  the  oflScers  of  such  corporation 
could  not  divert  the  corporate  property  from  the  payment 
of  its  debts,  and  it  was  because  such  a  sale  was  only  a  trans- 
mutation, and  not  a  diversion  of  the  property,  that  the  sale 
was  sustained.  It  was  also  held  in  Vail  v.  Jameson,  41  N. 
J.  Eq.  648,  7  Atl.  Rep.  520,  that  a  mortgage  made  by  an 
insolvent  corporation  for  the  purpose  of  preferring  a  creditor 
was  not  invalid.  The  great  weight  of  authority  is,  how- 
ever, opposed  to  the  existence  of  any  power  in  a  board  of 
directors  of  an  insolvent  company  to  prefer  one  of  its  own 
members.  The  weight  of  authority  is  in  support  of  the 
wholesome  rule  that  the  directors  of  an  insolvent  corpora- 
tion are  trustees  of  its  funds  for  its  creditors :  Curran  v. 
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State,  15  How.  307 ;  Haywood  v.  Lumber  Co.,  64  Wis.  639, 
26  N.  W.  Rep.  184 ;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635, 
7  Atl.  Rep.  514.  The  doctrine  in  respect  to  the  power  of 
trustees  to  use  trust  property  for  their  own  benefit  to  the 
disadvantage  of  their  cestui  que  trust  thus  becomes  applica- 
ble to  the  dealing  of  directors  with  the  funds  in  their  hands, 
after  the  insolvency  of  the  corporation.  If  any  of  such 
directors  are  creditors,  they  stand  upon  the  same  footing  as 
any  other  creditor ;  but  by  no  act  of  such  director  can  he 
obtain  a  position  superior  to  that  of  the  other  creditors  for 
whose  benefit  he  holds  the  trust  assets.  Mr.  Morawetz  re- 
marks that  *'  it  is  the  duty  of  the  directors  and  other  agents 
of  an  insolvent  corporation  to  preserve  its  assets  for  the 
benefit  of  the  creditors.  The  legal  ownership  of  the  assets 
is  not  altered  by  its  insolvency,  and  the  regular  agents  of 
the  corporation  retain  the  same  powers  of  management  with 
which  they  were  originally  invested.  But,  upon  the  insol- 
vency of  a  corporation,  an  equitable  lien  of  the  creditors 
attaches  upon  all  the  company's  assets ;  and  the  directors, 
who  only  formerly  stood  in  a  fiduciary  relation  to  the  cor- 
porate members,  become  placed  in  a  fiduciary  relation  to  its 
creditors.  ...  If  themselves  creditors,  they  cannot  receive 
any  advantage  or  preference  in  the  payment  of  their  claims 
at  the  expense  of  other  creditors :"  Mor.  Priv.  Corp.  §  579. 
In  Haywood  v.  Lumber  Co.,  supray  a  mortgage  had  been 
made  by  an  insolvent  company  to  some  of  the  directors,  to 
secure  an  antecedent  debt.  The  mortgagee  filed  a  bill  to 
foreclose  the  mortgage,  which  suit  was  defended  by  the  re- 
ceiver of  the  corporation.  The  court,  in  holding  that  the 
mortgage  was  void,  employed  this  language :  "  The  directors 
and  officers  made  the  mortgage,  or  directly  caused  it  to  be 
made,  to  themselves.  They  occupied  a  fiduciary  relation  to 
the  company,  its  stockholders,  and  its  creditors,  and  they 
had  no  right  to  use  such  relation  and  their  official  position 
for  their  own  benefit,  and  to  the  injury  of  others  in  equal 
right     In  Beach  v.  Miller,  130  111.  162,  22  N.  E.  Rep.  464, 
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the  question  arose  whether  an  insolvent  company  could 
secure  an  antecedent  debt  due  a  director  by  a  sale  to  him  of 
its  property  to  pay  such  debt.  The  court  remarked  that,  so 
long  as  a  corporation  remained  solvent,  its  directors  were 
agents  or  trustees  for  the  stockholders ;  but,  the  moment  it 
became  insolvent,  its  directors  occupied  a  diflferent  relation. 
The  assets  must  then  be  regarded  as  a  trust  fund  for  the 
payment  of  all  its  creditors,  and  the  directors  occupy  the 
position  of  trustees ;  and,  the  fiduciary  relation  then  exist- 
ing, they  may,  with  propriety,  be  prohibited  from  purchas- 
ing the  trust  property."  The  court  was  speaking  in  view 
of  the  fact  that  the  purchase  was  to  be  paid  for  by  the  ap- 
plication of  the  precedent  credit  held  by  the  director.  In 
Richards  v.  Insurance  Co.,  43  N.  H.  263,  on  a  bill  filed  by 
the  creditors  of  an  insolvent  company,  it  was  held  that  the 
directors  were  trustees  of  the  funds  for  the  creditors,  and 
were  bound  to  apply  them  pro  rata,  and  could  not  use  them 
to  exonerate  themselves  to  the  injury  of  other  creditors.  All 
the  cases  bearing  upon  this  question  are  collected  by  Mr. 
Justice  Woods  in  his  opinion  in  the  case  of  Lippincott  r. 
Carriage  Co.,  25  Fed.  Rep.  577-586.  He  very  carefiilly 
states  the  rule  to  be  derived  from  these  cases  in  these  words : 
'*  It  has  been  often  said  by  judges,  including  those  of  the 
Federal  Supreme  Court,  that  the  property  of  an  insolvent 
company  is  a  trust  fund,  and  that  the  directors  are  trustees 
for  the  creditors;  and,  if  this  were  strictly  so,  it  is  manifest 
that  no  preference  whatever  should  be  allowed  between 
creditors  standing  in  the  same  relation  to  the  fund.  These 
statements  are,  however,  true  in  a  qualified  sense,  and  lead 
legally,  if  not  necessarily,  to  the  conclusion  that  in  such 
cases  the  directors,  if  they  give  preferences,  must  do  it  un- 
biased by  considerations  of  personal  advantage  or  gain."  I 
regard  this  as  a  salutary  rule,  grounded  upon  general  equi- 
table principles.  This  view  invalidates  the  chattel  mort- 
gage executed  on  May  9th  to  Phillips  as  mortgagee. 

Lastly,  in  respect  to  the  real  estate  mortgage  made  to 


MONTQOMBRY   V.  PHILLIPS.  253 

Phillips  to  secure  him  for  his  indorsement :  It*  appears  that 
this  mortgage  was  authorized  by  the  board  of  directors  on 
March  17th,  and  was  executed  on  March  18th,  and  was  re- 
corded May  10th.  If  it  was  delivered  at  the  time  it  was 
executed,  it  would  not  be  invalidated  by  the  rule  just  ap- 
plied to  the  chattel  mortgage  of  May  9th.  The  bill  states 
that  the  company '  was  insolvent  on  May  9th.  Therefore, 
upon  the  pleadings,  the  real  estate  mortgage  was  executed 
while  the  company  was  still  solvent.  What  became  of  this 
mortgage  after  it  was  executed  does  not  appear.  There  is 
no  allusion  in  the  pleadings  nor  in  the  evidence  to  the  cua- 
tody  of  this  instrument,  from  the  date  of  its  execution  to 
the  time  of  its  registration.  Now,  I  think  that  some  evi- 
dence should  have  been  produced  to  show  that  the  mortgage 
was  actually  delivered,  and  so  became  an  executed  contract 
between  the  company  and  Phillips  before  the  day  it  was 
recorded.  But,  aside  from  this  view  of  the  legality  of  that 
instrument,  I  think  there  is  another  aspect  in  which  it  is 
defective,  when,  as  now,  attacked  by  the  representative  of  the 
creditors.  The  mortgage,  as  I  have  already  remarked,  was 
kept  from  record  until  after  the  company  became  insolvent. 
The  bill  charges,  and  the  charge  is  not  denied,  that  all  the 
debts  were  contracted  between  the  date  of  the  execution 
and  the  date  of  recording  the  mortgage.  Now,  it  is  admitted 
that  the  mere  failure  to  record  a  mortgage  is  not  in  itself  a 
conclusive  reason  for  setting  it  aside  for  the  benefit  of  sub- 
sequent creditors  having  no  specific  liens ;  but  that  any  con- 
cealment of  an  instrument  of  this  kind  is  a  badge  of  fraud, 
which  may,  by  reason  of  the  circumstances  surrounding  the 
concealment,  be  sufficient  ground  for  avoiding  such  an  in- 
strument in  respect  to  subsequent  creditors,  is  entirely  set- 
tled. In  Hungerford  v.  Earle,  2  Vern.  261,  it  was  held  that 
a  deed  not  at  first  fraudulent  may  afterwards  become  so  by 
being  concealed  or  not  pursued,  by  which  means  creditors 
are  drawn  in  to  lend  their  money.  The  failure  to  record  a 
deed  or  mortgage  when  there  is  no  apparent  change  of  pos- 
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session  has  been  held  in  a  number  of  cases  to  be  a  strong 
circumstance  against  the  validity  of  such  instrument  when 
it  was  attacked  by  the  creditors,  who  become  such  interven- 
ing the  time  of  its  execution  and  the  time  of  its  record  : 
Coates  V.  Gerlach,  44  Pa.  43 ;  Gill  v.  Griffith,  2  Md.  Ch. 
270  ;  Hilliard  v.  Cagle,  46  Miss.  309 ;  Neslin  v.  Wells,  Fai^o 
&  Co.,  104  U.  S.  428  ;  Blennerhassett  v.  Sherman,  105  U.  S. 
100. 

Now,  in  respect  to  the  circumstances  surrounding  the  exe- 
cution of  the  present  mortgage,  the  evidence  is  very  strong 
that,  at  the  time  this  instrument  was  executed,  Shellenber- 
ger  and  Phillips  held  all  the  outstanding  stock  of  the  cor- 
poration. The  shares  ostensibW  held  by  Sewell  were  bought 
with  Phillips'  money ;  and,  although  Phillips  claims  that 
there  was  an  understanding  that  Sewell  was  to  repay  hini, 
the  conduct  of  both  Phillips  and  Sewell  is  very  persuasive 
that  Phillips  was  to  practically  control  the  stock,  and  that 
the  transfer  of  it  to  Sewell  was  for  the  mere  purpose  of 
equipping  him  with  the  nominal  character  of  stockholder, 
so  that  he  could  be  elected  to  constitute  the  required  third 
director.  Phillips  was  an  active  agent  in  resuscitating  the 
moribund  corporation.  He  and  Shellenberger  were  in  fact 
the  corporation.  They  had  made  as  the  corporation,  and 
both  individually  indorsed,  the  promissory  note  by  the  dis- 
count of  which  the  debts  of  the  company,  including  a  debt 
to  Phillips  himself,  were  paid.  The  real  estate  mortgage 
was  made  to  secure  Phillips  against  his  liability  upon  this 
note,  and  incidentally  to  secure  Shellenberger  also.  The 
original  chattel  mortgage  was  to  secure  Phillips  for  the  ad- 
ditional advance  of  $650.  The  future  financial  success  of 
the  company  was,  in  the  light  of  its  past  failure,  problemat- 
ical. If  it  should  succeed,  there  would  be  no  use  for  the 
two  mortgages ;  if  it  should  fail,  then  they  were  to  be  re- 
sorted to  for  indemnity.  The  experiment  was  to  be  made 
at  the  risk  of  future  creditors.  For  the  purpose  of  leaving 
the  credit  of  the  company  unimpaired,  the  mortgages  were 
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kept  from  record.  When  insolvency  came,  it  was  too  late 
to  record  the  chattel  mortgage,  so  the  real  estate  mortgage 
only  was  registered.  I  have  no  doubt  from  the  testimony 
that  these  were  the  motives  which  induced  the  delay.  When 
it  is  kept  in  mind  that  Phillips  was  the  active  officer  fox  the 
corporation  who  caused  the  execution  of  the  mortgage,  as 
well  as  the  mortgagee  for  whose  benefit  it  was  made,  the 
whole  arrangement  was  equivalent  to  an  agreement  between 
the  parties,  mortgagor  and  mortgagee,  to  keep  the  mortgage 
from  record  for  the  purpose  of  sustaining  the  credit  of  the 
company  by  concealing  its  existence.  Under  these  circum- 
stances, I  think  the  mortgage  must  be  regarded  as  made  to 
hinder  and  delay  creditors,  and  so  held  to  be  fraudulent. 

The  decree  of  the  court  of  chancery  should  be  reversed, 
and  a  decree  made  in  conformity  with  the  views  herein  ex- 
pressed. 

• 

FBEFEBENCE  OF  DIRECTOBS  AND  OFFICEBS. 

1.  Security  for  Debts  due  Directors  and  Oflacers.— In  the  few 
states  that  still  maintain  the  absurd  rule  that  the  directors  of  a 
corporation  are  trustees  for  the  stockholders  and  creditors,  and 
in  which  they  are  consequently  forbidden  to  enter  into  business 
dealings  with  the  corporation,  it  naturally  follows  that  they 
cannot  secure  themselves  for  a  debt  due  them,  either  when  the 
corporation  is  solvent,  for  that  would  be  to  obtain  an  advan- 
tage over  the  other  stockholders  :  Koehler  v.  Black  River  Falls 
Iron  Co.,  2  Black,  (U.  S.)  715;  Corbett  v.  Woodward,  5  Sawy. 
(U.  S.)  403  ;  nor  when  it  has  become  insolvent,  for  that  would 
be  to  obtain  an  advantage  not  common  to  all  the  creditors : 
Lamb  v.  Cecil,  25  W.  Va.  288 ;  Lamb  v.  Pannell,  25  W.  Va. 
298  ;  but  where  that  rule  has  been  rejected,  and  the  directors 
are  free  to  deal  with  the  corporation  as  strangers,  if  their  deal- 
ings are  bona  fide,  they  can  not  only  create  debts  from  the  corpo- 
ration to  themselves,  for  loans  or  advances  on  its  behalf,  but  can 
also  take  from  it  a  security  of  any  kind,  note,  bond,  mortgage, 
deed  of  trust,  or  pledge  of  collateral,  and  enforce  it  on  failure 
of  the  corporation  to  pay  the  debt :  Sanford  Fork  &  Tool  Co. 
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V.  Howe,  157  U.  S.  312,  reversing  44  Fed.  Rep.  231 ;  First  Nat. 
Bk.  of  Crawfordsville  v.  Dovetail  Body  <fe  Gear  Co.,  (Ind.)  42 
N.  E.  Rep.  924 ;  Hallam  v.  Indianola  Hotel  Co.,  56  Iowa,  178 ; 
Holt  V.  Bennett,  146  Mass.  437 ;  Duncomb  v.  N.  Y.,  Housatonic 
&  Northern  R.  R.  Co.,  88  N.  Y.  1 ;  Hedges  v.  Paquett,  3  Oreg.  77 ; 
NeaPs  Appeal,  129  Pa.  64.  Thus,  in  Hunt  v.  Memphis  Gas  IJght 
Co.,  (Tenn.)  31  S.  W.  Rep.  1006,  a  corporation  issued  second 
mortgage  bonds,  to  be  sold  for  cash,  and  the  proceeds  used  to 
pay  its  floating  indebtedness,  but  the  directors,  failing  to 
accomplish  this,  pledged  the  bonds  to  secure  pressing  creditors, 
among  whom  were  the  directors ;  and  it  was  held  that  in  the 
absence  of  bad  faith  or  negligence  on  the  part  of  the  directors, 
the  pledge  was  not  a  misapplication  of  the  bonds.  Even  where 
the  directors  are  regarded  as  trustees  for  the  stockholders,  this 
rule  has  been  adopted  in  regard  to  loans  by  the  directors  to  the 
corporation,  while  the  latter  is  a  going  concern,  whether  solvent 
or  not,  though  not  after  its  insolvency  is  declared ;  and  when 
the  security  is  given,  the  fact  that  the  corporation  becomes 
insolvent  will  not  aflfect  its  validity :  Beach  v.  Miller,  130  111. 
162,  reversing  23  111.  App.  151 ;  Mullanphy  Sav.  Bk.  v.  Schott, 
135  111.  655,  affirming  34  111.  App.  500 ;  Illinois  Steel  Co.  v. 
O'DonneU,  156  111.  624,  affirming  53  111.  App.  3J4 ;  Whittaker 
V,  Amwell  Natl.  Bk.,  52  N.  J.  Eq.  400.  A  valid  security  cannot 
be  acquired  by  iQegal  means,  however;  and.  therefore,  when  a 
director,  who  held  only  illegally  issued  stock,  induced  the  other 
directors,  who  held  office  by  virtue  of  similar  stock,  transferred 
to  them  by  him,  to  authorize  the  deposit  with  him  of  a  certain 
number  of  bonds  as  security  for  advances'  made  by  him,  and  by 
unfair  means  secured  the  election  of  himself  as  treasurer, 
thereby  obtaining  the  custody  of  the  entire  body  of  the  bonds 
of  the  corporation,  it  was  held  that  equity  would  not  consider 
him  as  having  ever  acquired  a  lien  on  the  bonds  :  Richardson 
V.  Green,  133  U.  S.  30.  So,  the  application  of  corporate  assets 
by  a  director  to  pay  a  claim  due  himself,  to  the  exclusion  of 
other  creditors,  is  illegal  :  Northwestern  Mut  Life  Ins.  Co.  v. 
Cotton  Exch.  Real  Est.  Co.,  70  Fed.  Rep.  155 ;  Emporium  Real 
Est.  &  Mfg.  Co.  V,  Emrie,  54  111.  345 ;  Adams  v.  Cross  Wood 
Printing  Co.,  27  111.  App.  313. 
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2.  Preference  of  Directora  and  0£B.cers  by  Insolvent  Corpo- 
ration—TraBt*ftind  Doctrine.— At  common  law,  an  insolvent 
corporation,  acting  through  its  directors,  could  assign  for  the 
benefit  of  creditors,  and  in  good  faith  prefer  one  or  more  of 
them,  though  a  director  or  officer  of  the  corporation :  Reich- 
wald  V,  Commercial  Hotel  Co.,  106  111.  439 ;  Bouton  v.  Smith, 
113  111.  481 ;  Burch  v.  West,  134  111.  258 ;  Ragland  v,  McFall, 
137  lU.  81 ;  Glover  v.  Lee,  140  111.  102 ;  Warren  v.  First  Natl. 
Bk.  of  Columbus,  149  111.  9 ;  Butler  Paper  Co.  v.  Bobbins,  151 
111.  588 ;  Gottlieb  v.  MiUer,  154  111.  44,  affirming  47  111.  App. 
688 ;  De  Camp  v,  Alward,  52  Ind.  468 ;  Town  v.  Bk.  of  River 
Raisin,  2  Dougl.  (Mich.)  530;  Chewt;.  EUingwood,  86  Mo.  260; 
Descombes  r.  Wood,  91  Mo.  196 ;  Hutchinson  v.  Green,  91  Mo. 
367;  Dana  v.  Bk.  of  U.  S.,  5  W.  &  S.  (Pa.)  223;  but  see 
Eppright  V,  Nickerson,  78  Mo.  482  ;  Wright  v.  Lee,  2  S.  Dak.  596. 
This  rule,  however,  has  been  altered  in  many  states  in  conse- 
quence of  two  considerations.  In  the  first  place,  it  has  frequently 
been  declared  by  statute  that  all  preferences  shall  be  void,  which 
of  course  shuts  out  directors,  officers,  and  strangers  alike ;  and 
in  the  second  place,  the  courts  of  many  states  have,  by  one  of 
the  neatest  bits  of  judicial  legislation  known  to  the  history  of 
jurisprudence,  manufactured  a  doctrine  that  the  assets  of  an  in- 
solvent corporation  shall  be  regarded  as  a  trust  fund  for  the 
benefit  of  creditors,  whereof  the  directors  are  trustees,  and  as 
such,  are  excluded  from  obtaining  any  preference  over  the  other 
creditors.  This  question  has  been  debated  so  long  and  so  often 
that  it  is  useless  to  attempt  to  add  anything  to  the  discussion ; 
it  will  be  sufficient  to  say  that  all  arguments  in  favor  of  the  doc- 
trine are  based  upon  the  benefits  that  accrue  from  its  adoption^ 
and  that  not  one  of  them  ventures  to  assert  in  any  but  the 
faintest  terms  the  existence  of  a  legal  basis  therefor. 

8.  Freferenoe  of  Directors  and  Officers  where  the  Tmst- 
tand  Doctrine  Prevails.— Where  the  trust-fund  doctrine  pre- 
vails, any  preference  of  a  director  or  officer  of  a  corporation,  or 
any  transaction  which  would  have  that  effect,  is  void,  as  a  vio- 
lation of  the  trust  imposed  upon  him  by  the  court :  Bradley  r. 
Parwell,  1  Holmes,  (U.  S.)  433 ;  Lippincott  v.  Shaw  Carriage  Co., 
25  Fed.  Rep.  577 ;  Sutton  Mfg.  Co.  v.  Hutchinson,  63  Fed.  Rep. 
17 
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496 ;  Ck)rey  v.  Wadsworth,  99  Ala.  68 ;  Beach  v.  Miller,  130  111. 
162,  reversing  23  111.  App.  151 ;  Atwater  i\  American  Exch. 
Natl.  Bk.,  152  111.  605 ;  Hays  v.  atizens'  Bk.,  51  Kans.  535 ; 
Ingwersen  Bros,  v,  Edgecombe,  42  Neb.  740 ;  Tillson  v.  Downing, 
45  Neb.  549 ;  Smith  v.  Putnam,  61  N.  H.  632 ;  Throop  v.  Hatch 
Lith.  Co.,  58  Hun,  (N.  Y.)  149 ;  Rouse  v.  Merchants'  Natl.  Bk. 
of  Cincinnati,  46  Ohio  St.  493  ;  Olney  v.  Conanicut  Land  Co., 
16  R.  I.  597 ;  W.  P.  Noble  Mercantile  Co.  v,  Mt.  Pleasant  Eq. 
Co-op.  Inst,  (Utah,)  42  Pac.  Rep.  869;  Haywood  v.  Lincoln 
Lumber  Co.,  64  Wis.  639.  If  a  director  or  officer  wishes  to  obtain 
payment  of  his  debt  under  such  circumstances,  he  should  resign 
his  office  :  Gas  Light  Imp.  Co.  v,  Terrell,  10  L.  R.  Eq.  168 ;  but 
the  resignation  must  be  bona  fide.  In  Mallory  v.  Kirkpatrick, 
(N.  J.)  33  Atl.  Rep.  205,  the  president  of  a  corporation,  who 
was  also  a  creditor,  brought  suit,  and  resigned  as  president  and 
director  on  the  next  day.  The  day  after  that  the  directors  ac- 
cepted his  resignation,  and  authorized  an  attorney  to  give  a 
cognovit  on  which  judgment  was  at  once  entered  in  the  presi- 
dent's favor ;  but  the  transaction  was  held  fraudulent,  and  the 
lien  of  the  judgment  set  aside.  Moreover,  a  preference  of  the 
relatives  of  a  director  or  officer :  Adams  v,  Kehlor  Milling  Co., 
35  Fed.  Rep.  433 ;  Id,  v.  Id.,  36  Fed.  Rep.  212 ;  Butler  Paper 
Co.  V.  Robbins,  151  111.  588;  Bernard  v,  Barney  Myroleum  Co., 
147  Mass.  356 ;  or  of  his  assignees  :  Gottlieb  v.  Miller,  154 
111.  44,  reversing  47  111.  App.  588 ;  of  a  firm  of  which  he  is 
a  member:  Bradley  v.  Farwell,  1  Holmes,  (U.  S.)  433;  or 
of  third  parties  to  whom  he  haa  made  himself  liable  as  in- 
dorser,  guarantor,  or  surety  for  a  debt  of  the  corporation  : 
Bosworth  V.  Jacksonville  Natl.  Bk.,  64  Fed.  Rep.  615 ;  Lowry 
Bkg.  Co.  V.  Empire  Lumber  Co.,  91  Ga.  624 ;  Tillson  v.  Downing, 
45  Neb.  549 ;  Rouse  v.  Merchants'  Natl.  Bk.,  46  Ohio  St  493  ; 
Olney  v.  Conanicut  Land  Co.,  16  R.  I.  597 ;  is  equally  invalid 
as  a  preference  of  the  director  or  officer  himself.  Further,  it 
makes  no  difference  in  any  of  these  cases  whether  the  preference 
is  contained  in  the  assignment  itself,  or  is  effected  by  the  con- 
veyance of  a  part  of  the  corporate  assets,  or  by  giving  a  mort- 
gage or  other  security,  which  will  have  priority  over  the  assign- 
ment ;  for  each  of  these  is  equivalent  to  a  preference,  and  there- 
fore equally  within  the  rule :  Gaslight  Imp.  Co.  v.  Terrell,  10 
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L.  R.  Eq.  168;  Bradley  t?.  Farwell,  1  Holmes,  (U.  S.)  433; 
Lowry  Bkg.  Co.  v.  Empire  Lumber  Co.,  91  Ga.  624 ;  Beach  v. 
Miller,  130  111.  162,  reversing  23  III.  App.  151 ;  McNeill  v,  Lacey, 
33  m.  App.  310;  Roseboom  v.  Whittaker,  132  111.  81,  affirming 

33  111.  App.  442.  Accordingly,  the  directors  or  officers  cannot 
obtain  for  themselves  a  judgment  by  confession  against  the  cor- 
poration :  Atwater  v.  Amer.  Exch.  Natl.  Bk.,  152  111.  605 ; 
Mallory  v,  Kirkpatrick,  (N.  J. )  33  Atl.  Rep.  205 ;  nor  issue  to 
themselves  notes  of  the  corporation,  obtain  judgment  by  default, 
and  issue  execution  thereon  :  Hopkins's  Appeal,  90  Pa.  69.  So, 
the  directors  of  an  insolvent  bank  cannot  secure  to  themselves 
any  advantage  over  other  depositors  and  creditors  by  withdraw- 
ing their  deposits  after  notice  of  the  insolvency,  or  by  obtaining 
assets  of  the  bank  of  a  value  equal  to  their  deposits  :  Swentzel 
V,  Penn  Bk.,  147  Pa.  140 ;  Lamb  v.  Cecil,  28  W.  Va.  653 ; 
Lamb  v.  Pannell,  28  W.  Va.  663.  If,  however,  the  security  was 
obtained  before  the  insolvency  of  the  corporation,  it  will  not  be 
invalidated  when  that  occurs,  though  it  was  a  promissory  note, 
which  is  renewed  after  the  insolvency  :  Corey  v.  Wadsworth,  99 
Ala.  68 ;  MuUanphy  Sav.  Bk.  v.  Schott,  135  111.  655,  affirming 

34  III.  App.  500  ;  III.  Steel  Co.  v.  O'Donnell,  156  III.  624,  affirm- 
ing  53  III.  App.  314 ;  and  if  the  creditor  for  whom  the  director 
was  surety  was  not  aware  of  the  insolvency  of  the  corporation 
at  the  time  of  the  preference,  nor  that  it  was  done  to  protect 
the  director,  and  is  not  chargeable  with  notice  of  either  of  those 
facts,  the  transaction  will  be  valid :  Henderson  v,  Indiana  Trust 
Co.,  (Ind.)  40  N.  E.  Rep.  516. 

4.  Preference  of  Direotors  and  Officers  where  the  Trust- 
ftmd  Doctrine  is  not  Accepted.— In  states  where  the  trust- 
fund  doctrine  is  not  recognized,  if  there  is  no  statute  forbidding 
preferences,  an  insolvent  corporation  may  prefer  any  bona  fide 
creditor  it  chooses,  directors  and  officers  as  well  as  strangers : 
Smith  V.  Skeary,  47  Conn.  47 ;  Warfield  v.  Marshall  Co.  Canning 
Co.,  72  Iowa,  666  ;  Rollins  t?.  Shaver  Wagon  &  Carriage  Co.,  80 
Iowa,  380 ;  Bk.  of  Montreal  v.  J.  E.  Potts  Salt  &  Lumber  Co.,  90 
Mich.  345 ;  Foster  v.  Mullanphy  Planing  Mill  Co.,  92  Mo.  79  ; 
Planters'  Bk.  of  Farmville  v.  Whittle,  78  Va.  737 ;  and  may 
also  prefer  creditors  for  whose  debts  the  directors  and  officers 
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are  individually  liable,  relatives  of  the  directors  and  officers, 
their  assignees,  firms  of  which  they  are  members,  and  other  cor- 
porations of  which  they  are  directors,  officers,  or  stockholders  : 
Brown  v.  Grand  Rapids  Parlor  Furniture  Co.,  58  Fed.  Rep.  286 ; 
Worthen  v.  Griffith,  69  Ark.  562 ;  West  v.  Hanson  Produce  Co., 
(Colo.)  41  Pac.  Rep.  829 ;  Waggoner-Gates  Milling  Co.  v.  Ziegler- 
Zaiss  Commission  Co.,  128  Mo.  473;  Sells  v,  Rosedale  Grocery 
&  Commission  Co.,  72  Miss.  590.  The  relation  of  the  preferred 
creditor  in  such  a  case,  however,  creates  a  presumption  of  fraud 
which  he  must  repel  by  clear  proof  that  the  debt  was  a  bona 
fide  one,  that  he  acted  in  good  faith  in  securing  the  preference, 
that  it  was  fair  and  reasonable  under  the  circumstances,  and 
that  it  was  procured  without  the  assistance  of  the  vote  of  the 
directors  or  officers  interested :  Brown  v.  Grand  Rapids  Parlor 
Furniture  Co.,  58  Fed.  Rep.  286 ;  Smith  v.  Skeary,  47  Conn.  47 ; 
Planters'  Bk.  of  Farmville  v.  Whittle,  78  Va.  737 ;  Hulings  v. 
Hulings  Lumber  Co.,  38  W.  Va.  351. 

6.  Bxoneratioti  of  Direotors  ttom  Personal  Liability  for 
Corporate  Debts.— It  is  the  natural  result  of  the  doctrine  that 
directors  and  officers  may  secure  themselves  for  loans  and 
advances  to  the  corporation,  that  they  may  also,  if  they  act  in 
good  faith,  secure  creditors  of  the  corporation  to  whom  they 
have  made  themselves  personally  liable  by  guaranteeing  or 
becoming  surety  for  their  debts,  and  thus  relieve  themselves 
from  that  liability ;  and  this  is  aided  by  the  additional  consid- 
eration that  so  long  as  the  corporation  is  solvent,  they  can  pay 
its  debts  in  any  order  they  please,  and  therefore  can  pay  such 
debts  first :  County  Court  of  Taylor  Co.  v.  B.  &  O.  R.  R.  Co.,  35 
Fed.  Rep.  161  ;  Brown  v.  Grand  Rapids  Parlor  Furniture  Co., 
58  Fed.  Rep.  286  ;  Sandford  Fork  &  Tool  Co.  v.  Howe,  157  U. 
S.  312,  reversing  44  Fed.  Rep.  231 ;  Hopson  v,  MtneL  Axle  & 
Spring  Co.,  50  Conn.  597 ;  Duncomb  t?.  N.  Y.,  Housatonic  & 
Northern  R.  R.  Co.,  88  N.  Y.  1 ;  Sabin  v.  Columbia  Fuel  Co., 
25  Oreg.  15  ;  Stark  Bk.t?.  U.  S.  Pottery  Co.,  34  Vt.  144.  This 
rule  applies  so  long  as  the  corporation  is  a  going  concern, 
whether  in  fact  solvent  or  insolvent :  In  r€  Wincbam  Shipbuild- 
ing, Boiler  &  Salt  Co.,  9  Ch.  D.  322;  Henderson  v,  Indiana 
Trust  Co.,  (Ind.)  40  N.  E.  Rep.  516 ;  Waggoner-Gates  Milling 
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Co.  V.  Ziegler-Zaiss  Commission  Co.,  128  Mo.  473;  in  v, 
Columbia  Fuel  Co.,  25  Oreg.  15.  Where  the  trust-fund  doctrine 
prevails,  however,  such  security  cannot  be  given  by  an  insolvent 
corporation,  since  it  would  then  be  equivalent  to  a  preference  of 
the  director:  Drury  v.  Cross,  7  Wall.  299 ;  Bosworth'p.  Jackson- 
ville Natl.  Bk.,  64  Fed.  Rep.  615 ;  Northwestern  Mut.  Life  Ins.  Co. 
V.  Cotton  Exch.  Real  Est.  Co.,  70  Fed.  Rep.  155 ;  Goodyear 
Rubber  Co.  v.  Geo.  D.  Scott  &  Co.,  96  Ala.  439  ;  Lowry  Bkg.  Co. 
v.  Empire  Lumber  Co.,  91  Ga.  624 ;  Roseboom  v.  Whittaker,  132 
111.  81 ;  Tillson  v.  Downing,  45  Neb.  549 ;  Richards  v.  New 
Hampshire  Ins.  Co.,  43  N.  H.  263;  Nathan  v.  Whitlock,  9 
Paige  Ch.  (N.  Y.)  152,  affirming  3  Edw.  Ch.  (N.  Y.)  215 ;  Rouse 
V.  Merchants'  Natl.  Bk.,  46  Ohio  St.  493  ;  Hopkins's  Appeal,  90 
Pa.  69;  Olneyv,  Conanicut  Land  Co.,  16  R.  I.  597  ;  contra,  Blair 
V.  111.  Steel  Co.,  159  111.  350 ;  and  the  same  is  true  where  all 
preferences  are  forbidden  by  law ;  but  where  the  conmion-law 
rule  as  to  preferences  exists,  and  the  trust-fund  doctrine  is 
rejected,  any  such  transaction  is  valid  :  Worthen  v.  Griffith,  59 
Ark.  562  ;  Waggoner-Gates  Milling  Co.  v,  Ziegler-Zaiss  Commis- 
sion Co.,  128  Mo.  473. 

6.  Anomalies  in  the  Application  of  the  Trust-fond  Doc- 
trine.—One  of  the  strongest  arguments  against  the  reasonable- 
ness of  the  trust-fund  doctrine  is  the  fact  that  its  advocates  are 
unable  to  agree  upon  the  mode  of  its  application.  In  Illinois, 
for  example,  though  an  insolvent  corporation  may  not  directly 
prefer  its  directors  or  officers :  Beach  v.  Miller,  130  111.  162, 
reversing  23  111.  App.  151 ;  yet,  in  the  absence  of  actual  fraud, 
it  may  prefer  their  relatives  :  Ragland  v,  McFall,  137  111.  81 ; 
lUinois  Steel  Co.  v.  O'Donnell,  156  111.  624,  affirming  53  111.  App. 
314 ;  and  creditors  whose  debts  are  secured  by  the  guarantee  or 
indorsement  of  the  directors  or  officers :  Blair  v.  Illinois  Steel 
Co.,  159  111.  350.  So,  in  New  Jersey,  in  Wilkinson  v.  Bauerle, 
41  N.  J.  Eq.  635,  the  court  of  errors  and  appeals  held  that  an 
insolvent  corporation  could  directly  prefer  a  director  or  officer ; 
but  the  same  court,  in  Montgomery  v,  Phillips,  (N.  J.)  31  Atl. 
Rep.  622,  (supra,  p.  247,)  held  that  such  a  corporation  could 
not  prefer  an  officer  by  giving  him  a  chattel  mortgage,  saying 
that  the  point  decided  in  Wilkinson  v.  Bauerle  was  that  an  in- 
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solvent  corporation  could  sell  its  property  to  a  director  bona  fide 
for  its  full  value.  An  examination  of  that  case,  however,  does 
not  bear  out  this  statement;  and,  accordingly,  Vice-Chancellor 
Pitney,  in  Mallory  v.  Kirkpatrick,  (N.  J.)  38  Atl.  Rep.  206, 
decided  that  Montgomery  v.  Phillips  overruled  Wilkinson  v. 
Bauerle,  (which  the  court  carefully  abstained  from  doing,)  and 
held  that  a  confession  of  judgment  given  to  secure  an  officer  was 
void. 


Fraud— Corpopatlons—Offlceps— Bonds— Validity— Pur- 
chase of  Corporate  Securities  at  a  Discount. 

SEYMOUR  V,  SPRING  FOREST  CEMETERY 

ASSOCIATION  ET  AL. 

(Court  of  Appeals  of  New  York.    Jan.  15,  1895.) 
(144  N.  Y.  333  ;  39  N.  E.  Rep.  365.) 

When  tenants  in  common  of  land  create  a  corporation  for  cemetery 
purposes,  and  transfer  the  land  to  it  at  a  price  agreed  upon  by  them, 
corporate  bonds  for  the  price,  issued  to  the  tenants  in  proportion  to  their 
shares  in  the  land,  which  are  to  be  paid  out  of  the  proceeds  of  the  en- 
terprise, are  not  invalid  because  the  price  is  excessive. 

When  a  corporation  issued  bonds  as  security  for  the  purchase  price  of 
land,  the  fact  that  it  thereafter  sold  part  of  the  land,  and  for  thirty  years 
retained  it  and  its  proceeds,  will  estop  it  to  deny  the  validity  of  the 
bonds,  on  the  ground  that  there  was  no  formal  record  of  a  resolution 
passed  for  the  purchase,  or  that  the  agreement  for  the  purchase  preceded 
by  a  short  time  the  filing  of  the  corporate  certificate. 

Bonds  which,  under  act  of  1853,  c.  122,  providing  that  50  percent,  of  the 
proceeds  from  the  sale  of  lots  from  land  bought  by  an  association  for 
cemetery  purposes  shall  be.  applied  to  the  improvement  of  the  land, 
would  be  invalid,  because  they  provided  for  their  liquidation  by  the  ap- 
))lication  of  75  per  cent,  of  such  proceeds,  are  rendered  valid  by  act  of 
1860,  c.  163,  allowing  the  funding  by  cemetery  associations  of  any  debt 
for  the  purchase  of  land,  without  restriction  as  to  the  application  of  in- 
come, and  by  act  of  1884,  c.  433,  which  made  all  certificjites  issued  prior 
to  1860  for  cemetery  purposes  as  valid  as  if  issued  thereafter. 

An  officer  of  a  corjHjration  may  purchase  from  third  personp,  at  a  dis- 
count, securities  issued  by  the  corporation,  unless  some  special  fund  has 
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been  provided,  or  some  special  liquidation  ordered,  so  as  to  render  sach 
purchase  inconsistent  with  the  fiduciary  relation. 

Where  one  in  a  fiduciary  relation  purchases  obligations  of  his  princi- 
pal under  such  circumstances  that  the  transaction  is  voidable,  the  prin- 
cipal must,  upon  sufficient  knowledge  of  the  facts,  promptly  disaffirm 
the  transaction,  or  he  will  be  deemed  to  have  affirmed  it. 

Appeal  from  Supreme  Court,  General  Term,  Fourth  de- 
partment. 

Action  by  Martha  E.  Seymour  against  the  Spring  Forest 
Cemetery  Association  and  others  to  compel  the  payment  of 
bonds  issued  by  the  corporation.  From  a  judgment  of  the 
general  term  (19  N.  Y.  Supp.  94)  affirming  a  judgment  for 
plaintiff,  and  denying  a  new  trial,  defendants  appeal. 
Affirmed. 

A.  D.  Wales,  for  appellants. 
Edward  K,  Clarke  for  respondent. 

Finch,  J. — Tjiis  appeal  is  from  a  final  judgment  rendered 
upon  an  accounting  which  ascertained  the  amount  payable 
upon  bonds  held  by  the  plaintiff,  and  issued  by  the  defend- 
ant corporation.  '  Necessarily,  the  main  questions  involved 
are  as  to  the  legality  of  that  issue,  and  the  right  of  the 
plaintiff  to  hold  and  enforce  the  obligations  upon  which  she 
sues;  and  these  questions  arise  out  of  a  situation  about 
which  there  is  little,  if  any,  dispute. 

Eleven  citizens  of  Binghamton  became  the  owners  of 
about  thirty  acres  of  land,  which  they  bought  for  the  pur- 
poses of  a  rural  cemetery.  Hotchkiss  and  Seymour,  lawyers 
of  standing  and  reputation  in  the  city,  owned  an  undivided 
tenth  of  the  property  ;  and  each  of  the  remaining  nine  as- 
sociates, a  similar  share.  They  entered  at  once  upon  the 
work  of  improving  the  land,  and  preparing  it  for  the  in- 
tended use,  and  expended  more  or  less  of  thei*r  own  means 
upon  it,  looking  forward  to  reimbursement  and  reasonable 
profit  from  the  future  sale  of  burial  lots.  As  time  passed, 
it  became  apparent  that  some  change  of  the  situation  was 
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imperatively  needed.  That  every  sale  of  a  lot  should  re- 
quire the  signature  of  each  of  the  eleven,  and  of  their  wives, 
was  a  serious^  inconvenience,  and.one  likely  to  be  greatly  in- 
creased if  any  of  the  associates  should  die,  leaving  infant 
children  to  inherit.  Good  sense  and  sound  business  policy 
dictated  that  the  tenancy  in  common  of  the  individuals 
should  be  transformed  into  the  single  title  of  a  corporation, 
and  that  change  was  eflFected.  The  associates  conveyed  to 
the  newly-created  corporation,  of  which  they  were  the  sole 
stockholders,  and  in  which  they  were  the  only  persons  in- 
terested. They  fixed  the  cousideration  of  the  transfer  at 
$30,000,  to  be  paid  by  the  issue  of  corporate  bonds  to  that 
amount,  one-tenth  of  which  was  to  be  allotted  to  each  of  the 
original  shares.  Twenty-one  thousand  dollars  in  amount 
of  such  bonds  was  issued,  and  the  securities  delivered  to  the 
proper  owners,  and  those  bonds  are  still  outstanding.  While 
the  technical  form  of  this  transaction  was  a  sale  by  the 
eleven  to  the  corporation,  its  substance  was  merely  a  change 
in  the  manner  of  holding.  The  sellers  were  the  buyers. 
They  sold  as  individuals,  and  bought  as  a  corporation,  and 
no  one  else  had  any  interest  in  the  question  of  price,  or 
terms  of  sale.  If  they  were  the  vendors,  on  the  one  hand, 
dealing  with  themselves,  in  a  corporate  capacity,  on  the 
other,  they  were  also  the  sole  beneficiaries  to  be  aflfected,  and 
could  not  defraud  themselves.  The  abstraction  of  the  cor- 
porate entity  should  never  be  allowed  to  bar  out  and  pervert 
the  real  and  obvious  truth.  As  beneficiaries,  the  stockhold- 
ers necessarily  assented  to  all  the  details  of  the  arrange- 
ment, and  no  just  criticism  is  possible,  either  upon  the 
legality  or  morality  of  the  transaction.  Evidence  was  given 
to  show  that  the  land  conveyed  was  not  worth  the  sum 
secured,  but  that  is  a  totally  immaterial  fact.  Whatever  the 
price,  it  wronged  no  one,  and  could  wrong  no  one,  and  ac- 
complished nothing,  except  to  fix  a  primary  limit  to  the 
anticipated  profits.  It  was  immaterial  for  another  reason. 
The  bonds  were  payable  wholly  out  of  the  enterprise.   First 
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60  per  ceuLy  and  then  75  per  cent.,  of  the  company's  receipts 
from  sales  of  lots  was  to  be  applied  on  the  bonds,  and  they 
were  payable  from  no  other  source.  If  the  price  non^inally 
fixed  had  been  three  times  as  great,  its  real  product 
would  have  remained  the  same;  for,  either  as  bond- 
holders or  as  stockholders,  the  whole  proceeds,  above 
expenses,  would  become  theirs,  and  no  more.  It  was 
the  enterprise  that  was  debtor,  which  could  only  pay 
by  a  liberal  improvement  and  maintenance;  and  the 
actual  price  was  the  amount  of  its  net  surplus  above  ex- 
penditure, payable  to  the  associates  in  the  capacity  of  bond- 
holders, at  least — a  price  to  which  they  were  fully  entitled, 
and  which  represented  the  profits  they  might  justly  claim  to 
reap.  No  doctrine  as  to  the  dealing  of  a  fiduciary  agent 
with  the  property  of  his  principal  has  any  application  to 
such  a  transfer  as  was  made. 

There  were  some  alleged  technical  irregularities  in  the 
issue  of  the  bonds.  These  represented  the  purchase  price 
of  the  land  which  the  corporation  bought  and  kept,  and 
were  its  promise  to  pay,  which  it  could  not  justly  repudiate. 
That  kind  of  plunden  which  holds  on  to  the  property  but 
pleads  the  doctrine  of  uUra  vires  against  the  obligation  to 
pay  for  it,  has  no  recognition  or  support  in  the  law  of  this 
state :  Arms  Co.  v.  Barlow,  63  N.  Y.  62  ;  Duncomb  v.  Rail- 
road Co.,  84  N.  Y.  190 ;  Woodruff  v.  Railway  Co.,  93  N.  Y. 
619.  That  no  formal  resolution  of  purchase  was  produced 
from  the  minutes  of  the  corporation  does  not  prove  that 
there  was  none,  and  if  in  fact  there  was  none,  because  the 
agreement  to  that  eflFect  preceded  by  a  day  or  two  the  actual 
filing  of  the  corporate  certificate,  at  least  the  corporation 
ratified  the  proposed  contract ;  for  it  accepted  the  deeds,  took 
possession  of  the  property,  has  sold  it  in  burial  lots,  has 
kept  it  and  its  proceeds  for  more  than  thirty  years,  and  put 
utterly  out  of  its  power,  by  its  own  acts,  any  possible  restora- 
tion. It  must  therefore  pay,  or  its  possession  becomes  a 
robbery. 
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Some  complaint  is  made  of  the  form  of  the  bonds.  They 
devoted  to  the  purpose  of  payment  50  per  cent  of  the  cor- 
porate receipts,  and  some  of  them,  at  least,  75  per  cent., 
after  the  first  two  years.  The  act  of  1853,  (chapter  122,) 
allowing  an  appropriation  of  50  per  cent.,  relates  only  to 
the  purchase  of  the  land.  It  recognizes  that  the  remainder 
may  go  to  the  expense  of  needed  improvements,  fitting  the 
property  for  its  intended  purposes.  Here  the  purchase  cov- 
ered both  the  land  itself,  and  the  improvements  already  put 
upon  it,  fitting  it  for  use  as  a  cemetery.  In  1860  (chapter 
163)  such  associations  were  authorized  to  fund  any  debt  for 
purchases  of  land,  or  the  improvement  and  embellishment 
thereof,  without  restriction  as  to  application  of  income  ;  and 
by  the  act  of  1884,  (chapter  433,)  all  sealed  certificates  issued 
prior  to  1860  were  made  as  valid  and  efiectual  as  if  issued 
thereafter.  The  purpose  seems  to  have  been  to  cure  any 
existing  irregularity  growing  out  of  the  prior  provisions  as 
to  the  application  of  proceeds.  I  do  not  think  the  restric- 
tion of  50  per  cent,  applied  to  these  bonds;  and,  if  it  did, 
they  have  been  sufficiently  validated,  both  by  the  act  of 
1884,  and  by  the  long-continued  recognition  of  the  corpora- 
tion. 

There  can  be  no  reasonable  doubt,  therefore,  that  the  bonds 
issued  were  valid  corporate  obligations  in  the  hands  of  the 
original  holders,  who  were  at  liberty  to  enforce  them,  and 
had  full  power  and  authority  to  transfer  them.  They  were 
so  transferred.  The  findings  show  that  Hotchkiss  and  Sey- 
mour bought  them  all  some  time  before  1873,  and  probably 
before  the  spring  of  1871,  and  were  the  owners  thereof  at 
the  death  of  Seymour,  which  occurred  in  January  of  the 
latter  year.  Whatever  of  criticism  there  may  be  upon  the 
proof  of  this  fact,  there  was  enough  in  the  evidence  to  war- 
rant the  referee's  finding.  Indeed,  the  corporation  itself, 
in  a  formal  resolution  passed  in  1880,  recognized  that  own- 
ership, and  stated  an  account  of  moneys  received  by  the 
holders,  applicable  upon  the  bonds.     But  the  further  claim 
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is  made  that  because  Hotcbkiss  and  Seymour  were  officers 
of  the  corporation,  holding  a  fiduciary  relation,  as  trustees 
or  directors,  they  could  not  lawfully  buy  the  valid  and  out- 
standing obligations  of  the  company  at  less  than  par,  and 
enforce  them  for  the  full  amount  against  the  debtors.  If 
that  be  sound  doctrine,  as  is  stoutly  maintained — if  directors 
cannot,  in  any  case,  invest  in  the  bonds  of  their  own  com- 
panies, except  at  the  peril  of  a  constructive  fraud ;  if  they 
cannot  safely  buy  such  bonds  below  par,  because  they  deem 
them  unduly  depressed ;  if  titles  to  corporate  obligations, 
passing  through'  their  hands,  become  tainted  by  their 
touches — it  is  quite  time  that  the  courts  should  give  (what 
they  have  not  given)  a  very  definite  and  distinct  warning. 
Some  citations  of  seeming  authority  are  pressed  upon  us, 
and  others  exist.  The  broad  rule  is  stated  in  Perry,  Trusts, 
§  428,  that  "  a  trustee,  executor,  or  assignee  cannot  buy  up 
a  debt  or  incumbrance  to  which  the  trust  estate  is  liable,  for 
less  than  is  actually  due  thereon,  and  make  a  profit  to  him- 
self"; and  that  is  the  doctrine  invoked  in  this  case,  as  ap- 
plicable to  a  director  regarded  as  a  trustee  of  the  corpora- 
tion. But  the  statement,  however  correct  in  its  application 
to  specific  instances,  must  be  taken  with  the  limitations 
which  belong  to  it.  Its  foundation  is  that  a  fiduciary  agent, 
owing  a  duty  to  his  principal,  cannot  make  a  contract  for 
^is  ovn  benefit  which  is  or  may  be  inconsistent  with  that 
^^ty  ;  and  the  cases  generally  are  of  two  kinds :  The  trustee 
buys  in  the  property  of  his  principal  at  a  sacrifice,  for  his 
wivljenefit,  when,  if  he  bought  it  at  all,  it  was  his  duty  to 
ioitfor  his  principal;  or  he  makes  a  contract  in  behalf  of 
his  principal,  with  himself,  directly  or  indirectly,  as  the 
other  party  to  the  agreement;  The  first  class  of  cases  is 
iWustrated  by  Slade  v.  Van  Vechten,  11  Paige  Ch.  (N.  Y.) 
26,  where  the  assignee  bought  in  assigned  property  at  a 
sherifpg  sale,  and  claimed  the  personal  benefit  of  his  bargain  ; 
and  the  second  class,  by  Munson  v.  Railroad  Co.,  103  N.  Y. 
^^)  8  U".  E.  Rep.  355,  in  which  the  directors  contracting  had  a 
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private  and  personal  interest,  possibly  adverse  to  their  fidu- 
ciary duty.  Almost,  if  not  guite,  all  of  the  cases  cited  by  the 
learned  counsel  for  the  appellant  belong  to  one  or  the  other 
of  these  two  classes.  But  they  do  not  decide  this  case,  for 
Hotchkiss  and  Seymour  neither  bought  in  any  property  of 
the  company,  nor  dealt  with  the  corporation  in  any  respect 
They  made  their  contract,  not  with  it,  but  with  third  per- 
sons, capable  of  protecting  their  own  rights,  and  bought 
nothing  which  the  corporation  owned,  or  to  which  it  had  a 
right.  We  must  go  to  still  other  cases,  founded,  it  may  be, 
to  some  extent,  upon  similar  ideas  of  fiduciary  duty,  to  dis- 
cover even  an  approximate  authority.  There  are  cases  of 
copartnership  in  which  the  general  rules  pertaining  to  that 
specific  relation  might  prove  to  be  broad  enough  to  cover 
the  purchase  of  the  debt  owing  by  the  firm,  (Bank-Note  Co. 
V.  Edson,  56  Barb.  (N.  Y.)  89,)  and  other  cases  in  which  the 
duties  flowing  from  a  liquidation  conducted  by  the  trustee, 
and  to  which  he  owes  a  specific  trust  duty,  forbid  a  pur- 
chase by  the  trustee,  for  his  own  benefit,  at  a  discount.  But 
in  every  class  of  cases  the  rule  is  founded  upon  the  unwil- 
lingness of  the  law  to  uphold  contracts  which  bring  into 
collision  the  trust  duty  and  the  personal  interest ;  and  it  is 
because  of  that  collision,  and  the  temptations  which  sur- 
round it,  that  it  declares  the  contract  voidable  at  the  elec- 
tion of  the  beneficiary,  without  investigating  the  good  or 
bad  faith  of  the  trustee.  The  entire  basis  of  the  rule  con- 
sists in  this  collision  between  trust  duty  and  personal  inter- 
est, and  the  equitable  prohibition  has  no  application  where 
there  is  no  such  possible  inconsistency.  There  is  no  such 
conflict  in  the  ordinary  case  of  the  purchase  by  a  director 
in  a  going  corporation  of  its  outstanding  obligations.  There 
is  no  present  duty  resting  upon  him  to  extinguish  them. 
The  time  for  that  has  not  come ;  the  duty  has  not  arisen, 
may  never  arise ;  the  corporation  is  not  prepared  to  pay, 
does  not  contemplate  paying,  but  intends  and  expects  to 
await  the  full  maturity  of  the  debt.     Unless  some  special 
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fund  has  been  provided,  or  some  special  liquidation  has 
been  ordered,  the  director  owes  no  duty  to  his  company  to 
discharge  or  buy  in  the  outstanding  bonds,  and  may  pur- 
chase for  himself,  because  no  inconsistent  trust  duty  has 
arisen.  Why  should  he  not?  While  the  bonds  are  run- 
ning to  their  maturity,  and  the  corporation  is  not  able  to 
extinguish  them,  is  not  bound  to  do  so,  does  not  even  wish 
or  seek  to  do  so,  what  does  it  matter  who  holds  the  securi- 
ties, or  on  what  terms  they  pass  from  hand  to  hand  ?  It 
seems  to  me  that  we  are  asked  to  crowd  the  rule  almost  to 
the  verge  of  an  absurdity,  and  to  inflict  a  vital  injury  upon 
business  interests  by  tainting  with  invalidity  the  holding 
by  a  director  of  the  unmatured  obligations  of  the  corpora- 
tion, bought  by  him  in  the  open  market,  and  not  put  in 
liquidation  or  sought  to  be  extinguished.  There  must  at 
least  be  some  fact  or  circumstance  which  charges  the  trustee 
with  a  present  duty  to  act  for  his  company  in  respect  to  the 
bonds,  which  duty  is  or  may  be  inconsistent  with  a  personal 
purchase.  No  such  duty  rested  upon  Hotchkiss  and  Seymour, 
and  they  had  a  right  to  buy  and  hold  for  their  own  benefit. 
Indeed,  there  is  a  further  and  equally  conclusive  answer : 
If  the  doctrine  invoked  applied  to  this  case,  it  would  make 
the  purchase,  not  void,  bat  voidable  at  the  election  of  the 
corporation ;  and  that  election  must  be  made  promptly  and 
upon  sufficient  knowledge  of  the  facts.  The  beneficiary 
cannot  wait,  and  speculate  upon  the  chances  of  the  delay, 
but  must  act.  Here,  the  purchase  was  made  before  1873, 
and  in  1880  the  corporation  is  found  recognizing  and  rati- 
fying the  title  of  the  vendees  or  their  successors,  making 
payments  to  them,  and  providing  for  future  payments;  and 
it  is  only  after  a  delay  of  fifteen  years  that  an  attempt  to  re- 
pudiate the  purchase  is  made.  I  know  it  is  said  that  there 
were  irr^ularities  and  omissions  in  the  due  election  of 
trustees,  and  that  such  had  occurred  is  indicated  by  the  act 
of  1860,  (chapter  323,)  which  validates  the  acts  of  the  trustees 
notwithstanding  a  failure  to  elect  annually.    But  there  was 
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an  election  in  1879,  at  which  lot-owners  voted,  and  nine 
trustees  were  elected.  The  criticism  is  that  the  administra- 
tor of  Hotchkiss  illegally  voted  at  that  election.  However 
that  may  be,  the  persons  chosen  became  de  facto  trustees. 
Both  Hotchkiss  and  Seymour  were  dead,  and  the  new  board 
contained  no  representatives  of  either.  It  was  competent  to 
act,  and  must  be  presumed  to  have  acted  honestly  in  the 
performance  of  its  duties.  But  in  1883  a  board  was  elected 
without  the  votes  represented  by  the  bonds,  and  no  action 
of  any  kind,  repudiating  the  bonds  or  the  settlement  made, 
was  thereupon  taken.  It  is  too  late  now  to  question  the 
titles  of  the  trustees. 

Another  thing  is  said,  however :  We  are  asked  to  presume 
that  Hotchkiss  and  Seymour  bought  these  bonds  with  the 
funds  of  the  corporation,  and  so  they  were  paid  and  dis- 
charged. There  is  no  basis  for  any  such  inference.  On  the 
contrary,  the  bonds  of  Doubleday  were  transferred  in  pay- 
ment of  legal  services  rendered  by  the  transferees.  Some 
of  the  Martin  Stone  bonds  were  assigned  to  Hotchkiss  and 
Seymour  by  name,  and  there  is  just  ground  for  believing 
that  prior  to  1871  the  corporation  had  no  money  not  annu- 
ally absorbed  by  the  expenses  of  maintenance  and  improve- 
ment. For  at  least  fifteen  years  no  claim  of  the  corporation 
adverse  to  the  rightful  ownership  of  Hotchkiss  and  Seymour 
appears  to  have  been  made ;  and  now,  when  they  and  almost 
all  the  original  associates  are  dead  and  cannot  speak,  no 
such  presumption  as  is  urged  upon  us  can  be  indulged, 
especially  since  it  requires  us  to  presume  conduct  both  dis- 
honest and  dishonorable. 

Very  much  of  argument  has  been  expended  upon  the 
admissibility  of  the  judgment  in  a  prior  action  between  the 
cemetery  corporation,  as  plaintiff,  and  Mrs.  Seymour  and 
her  children,  as  defendants.  The  case  here  does  not  rest  or 
depend  upon  that  judgment,  but  is  sufficiently  made  with- 
out it.  I  think  the  judgment  was  competent  evidence,  but 
may  be  disregarded  without  at  all  changing  the  right  of 
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the  plaintiff  to  the  relief  awarded  by  the  interlocutory 
judgment.  The  record  introduced  at  least  conclusively 
shows  that  the  corporation  at  no  time  since  1853  lost  its 
corporate  life  by  any  errors  or  irregularities  in  the  election 
of  trustees. 

The  question  of  costs  was  not  raised  by  any  adequate 
objection,  and  was  in  the  discretion  of  the  court.  The  judg- 
ment should  be  affirmed,  with  costs.  All  concur,  except 
Haioht,  J.,  not  sitting.     Judgment  affirmed. 


PUBGHASE  OF  GI.AIMS  AGAINST  GOBFOBATION  BY 
ITS  DIBECTOBS  AND  OFFIGEBS. 

L  Porohase  of  Glaims  at  a  Discount.— The  directors  and  offi- 
cers of  a  corporation  are  under  no  duty  to  buy  up  its  out- 
standing obligations  for  its  benefit,  and  they  may  therefore 
purchase  them  on  their  own  account,  and  enforce  them  against 
the  corporation  for  their  full  value,  not  merely  as  a  loan,  but  as 
a  lien,  though  they  have  bought  them  at  a  discount,  as  long  as 
their  action  is  open  and  fair,  and  there  are  no  circumstances 
which  impose  upon  them  a  special  duty  in  this  regard :  Harts 
V.  Brown,  77  111.  226 ;  Forest  Glen  Brick  &  Tile  Co.  v.  Gade,  55 
El.  App.  181 ;  St  L.,  Ft.  Scott  &  Wichita  R.  R.  Co.  v,  Chenault, 
36  Kans.  51 ;  Thomas  v.  Sweet,  37  Kans.  183 ;  Inglehart  v. 
Thousand  Island  Hotel  Co.,  32  Hun,  (N.  Y.)  377 ;  Kimmell  v. 
Greeting,  2  Grant,  (Pa.)  125;  corUra,  Bonney  v.  Tilley,  109  Cal. 
346 ;  Holland  v.  Heyman,  60  Ga.  174  ;  at  least  if  they  are  bought 
after  the  corporation  is  insolvent :  Hammond's  Appeal,  123  Pa. 
503 ;  but  they  cannot  buy  them  directly  of  the  corporation  at  a 
discount,  and  then  enforce  them  for  their  full  value,  while  they 
practically  control  the  corporation,  especially  when  they  do  not 
inform  the  other  directors. of  the  intended  sale,  and* the  latter 
have  no  actual  knowledge  or  notice  thereof :  Higgins  v,  Lansingh, 
154  111.  301.  Such  claims,  however,  cannot  be  enforced  against 
another  officer,  or  set  ofiE  against  a  creditor  in  an  action  to  enforce 
a  statutory  liability  for  debts  of  the  corporation,  for  more  than 
the  amount  actually  paid  for  them :  Lingle  v.  Hogan,  45  Mo. 
109 ;  Hill  V.  Frazier,  22  Pa.  320. 
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2.  Pnrohase  of  Bonds  and  other  Seourities.— ^  fortiori  the 
directors  and  officers  may  buy  bonds  and  other  securities  of  the 
corporation  in  open  market,  whether  from  the  corporation  or 
third  persons,  and  enforce  them  for  their  face  value,  though 
bought  at  less  than  par,  provided  that  the  purchase  price  be 
not  less  than  the  actual  market  value  of  the  bonds  or  secu- 
rities, and  that  they  do  not  act  in  a  manner  contrary  to  their 
duty  to  the  corporation :  In  re  Companie  Generale  de  Belle- 
garde,  4  Ch.  D.  470 ;  Bassett  v.  Monte  Christo  G.  <fe  S.  M.  Co., 
15  Nev.  293;  Gillet  v.  Phillips,  13  N.  Y.  114;  see,  however, 
Duncomb  v.  N.  Y.,  Housatonic  &  Northern  R.  R.  Co.,  84  N.  Y. 
190,  reversing  22  Hun,  133 ;  but  if  they  act  contrary  to  that 
duty,  or  if  they  are  chargeable  with  •knowledge  that  the  bonds 
or  securities  were  improperly  issued,  they  can  only  enforce  them 
for  the  amount  actually  paid  for  them,  with  interest  from  the 
date  of  the  purchase :  In  re  Imperial  Land  Co.  of  Marseilles, 
4  Ch.  D.  566. 


Fraud— Oorporatioii8— Directors— Same  in  two  Corpo- 
rations—Mutual  dealings— Validity. 

ROBERTS  V.  WASHINGTON  NATIONAL  BANK. 

(Supreme  Court  of  Washington.     April  6,  1895.) 
(11  Wash.  550 ;  40  Pac.  Rep.  225.; 

Under  the  act  of  1893,  in  an  equity  case,^  it  is  the  duty  of  the  appel- 
late court  to  determine  the  facts  for  itself,  upon  the  proofs  contained  in 
the  recori :  Webster  r.  Thorndyke,  39  Pftc.  Rep.  677,  overruled. 

When  the  boards  of  directors  of  two  corporations  had  a  mutual  under- 
standing authorizing  a  common  agent  to  transact  business  between  them, 
followed  by  a  course  of  dealing  of  which  each  of  the  boards  had 
knowledge,  their  action  is  voidable,  and  not  void ;  and  such  transac- 
tions will  be  valid,  although  no  formal  resolution  was  passed,  or  the 
record  thereof  kept. 

The  court  will  not  be  warranted  in  finding  fraud  from  the  fact,  alone, 
that  circumstances  tending  to  show  it  have  been  proven. 
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Appeal  from  Superior  Court,  Spokane  county ;  Norman 
Buck,  Judge. 

Action  by  W.  B.  Roberts,  receiver  of  the  Washington 
Savings  Bank  of  Spokane,  against  the  Washington  National 
Bank,  for  the  recovery  of  certain  property,  or  the  value 
thereof.  From  a  decree  in  plaintiff's  favor  defendant  ap- 
peals.    Reversed. 

Blake  &  Post,  for  appellant. 

Tamer,  Graves  &  McKinstry,  for  respondent 

HoYT,  C.  J. — This  action  was  brought  by  the  plaintiff, 
W.  B.  Roberts,  as  receiver  of  the  Washington  Savings 
Bank,  against  the  Washington  National  Bank  of  Spokane 
Falls,  to  recover  certain  prpperty,  or  the  value  thereof, 
which  it  was  claimed  had  been  fraudulently  obtained  by 
the  defendant  from  the  Washington  Savings  Bank,  and  to 
recover  the  money  paid  by  the  savings  bank  for  certain 
notes  transferred  to  it  by  tlie  national  bank  in  fraud  of  its 
rights.  It  was  alleged  that  the  transactions  which  led  to 
the  transfer  of  the  property  should  be  set  aside,  and  held  for 
naught,  for  two  reasons :  First,  because  there  was  actual 
fraud  intended  and  consummated  by  the  officers  of  the  de- 
fendant; and,  secondly,  legal  fraud,  by  reason  of  the 
relation  of  the  officers  of  the  two  corporations  through 
which  the  business  was  transacted.  The  business  was  done 
through  one  F.  E.  Goodall,  who  assumed  to  act  for  each  of 
the  corporations,  and  it  was  claimed  that  it  was  beyond  his 
power,  as  such  common  agent,  to  do  the  business  which 
culminated  in  the  transfer  of  the  property.  Elaborate 
briefs  have  been  filed  upon  the  question  of  the  powers  and 
duties  of  agents,  and  of  the  want  of  power  in  an  agent 
to  act  as  such  in  behalf  of  two  principals  in  relation  to 
adverse  transactions  between  them.  These  and  kindred 
questions  have  been  ably  discussed  in  the  briefs  of  counsel 
and  in  oral  argument,  but  in  our  opinion  the  rights  of  the 

18 
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parties  depend  little,  if  at  all,  upon  such  questions.  An 
inspection  of  the  briefs  of  counsel  will  show  that,  notwith- 
standing the  elaborate  presentation  of  these  and  other  ques- 
tions of  law,  the  propositions  upon  which  the  appellant  and 
respondent  radically  differed  were  as  to  the  facts  established 
by  the  proofs. .  The  authority  of  few,  if  any,  of  the  cases 
cited  upon  either  side  is  disputed  by  the  other ;  and  it  is 
apparent  that  the  application  of  the  principles  established  by 
such  cases  would  have  led  to  little  dispute  if  the  discussion  on 
either  side  had  related  to  facts  as  to  which  the  parties 
agreed.  The  trial  court  made  findings  of  fact  in  sub- 
stantial compliance  with  the  claims  of  the  plaintiff,  as  set  out 
in  the  complaint ;  and,  if  these  findings  were  warranted  by 
the  proofs,  there  would  be  little  reason  for  questioning  the 
correctness  of  its  legal  conclusions.  The  defendant  ex- 
cepted to  all  of  these  findings  of  fact,  and  requested  the 
court  to  find  substantially  different  upon  nearly  all  the 
propositions  involved ;  and  if  such  exceptions  had  been 
sustained,  and  the  facts  found  as  requested,  there  could  be 
little  doubt  but  that  the  legal  conclusions  to  be  drawn 
therefrom  would  have  resulted  in  a  decree  for  the  defend- 
ant. It  follows  that  the  substantial  question  which  we  are 
called  upon  to  decide  is  as  to  whether  the  proofs  in  the 
record  sustain  the  findings  of  the  court,  as  made,  or  would 
better  sustain  those  requested  on  the  part  of  the  defendant. 
If  the  former,  the  decree  is  substantially  right,  and  should 
be  affirmed ;  if  the  latter,  it  is  wrong,  and  should  be  re- 
versed, and  the  action  dismissed. 

Under  the  act  of  1893,  findings  of  fact  in  an  equity  case 
and  in  one  at  law  are  placed  upon  substantially  the  same 
basis ;  but  thereunder  it  is  made  the  duty  of  the  api>ellate 
court,  when  exceptious  are. properly  taken  to  such  findings, 
to  examine  the  proofs  contained  in  the  record  de  nmH>. 
This  requirement,  construed  in  the  light  of  the  practice  of 
courts  of  equity  in  the  determination  of  facts  upon  appeal 
by  a  trial  de  navo  upon  the  record,  compels  us  to  hold  that, 
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at  least  in  au  equity  case,  the  findings  of  fact  do  not  stand 
upon  the  same  footing  as  the  verdict  of  a  jury.  On  the 
contrary,  the  statute  can  only  be  given  force  by  holding 
that  it  is  the  duty  of  the  appellate  court  to  determine  the 
facts  for  itself,  upon  the  proofs  contained  in  the  record.  It 
does  not  follow  that  the  findings  in  the  lower  court  will 
have  no  weight  in  such  determination,  but  it  doeis  follow 
that  it  cannot  have  any  such  weight  as  does  the  verdict  of 
a  jury  in  a  law  case.  If  it  did,  it  would  only  be  necessary 
for  the  appellate  court  to  ascertain  that  there  was  evidence 
introduced  upon  which  the'  fact  could  be  found,  in  order 
that  the  finding  should  be  afiirmed.  And  it  is  clear  that 
such  an  investigation  would  not  be  au  examination  of  the 
proofs  de  novo  in  the  appellate  court,  as  required  by  the 
express  terms  of  the  statute.  What  we  have  said  as  to  the 
effect  of  the  findings  of  fact  under  the  appeal  act  of  1893 
is,  to  some  extent,  inconsistent  with  what  was  said  by  us  in 
the  case  of  Webster  v.  Thomdyke,  11  Wash.  390,  39  Pac. 
Rep.  677,  and  to  that  extent  that  case  is  overruled.  The 
question,  though  involved  in  that  case,  was  not  necessary  to 
its  determination,  for  the  reason  that  the  findings  of  fact 
were  warranted  by  the  proofs.  It  affirmatively  appeared 
firom  the  proofs  that  the  findings  were  right ;  hence  it  was 
unnecessary  to  the. decision  to  say  anything  as  to  their  effect, 
and  what  was  said  was  by  way  of  argument,  and  for  that 
reason  not  as  fully  considered  as  it  otherwise  would  have 
been.  A  more  thorough  examination  of  the  question  has 
satisfied  us  that  this  holding  did  violence  to  some  of  the 
provisions  of  the  statute,  and  we  now  feel  compelled  to  con- 
strue it  differently.  The  rule  before  announced  was  the 
more  convenient  one,  and  we  had  hoped  to  be  able  to  sus- 
tain it,  but  find  ourselves  unable  to  do  so.  In  the  case  at 
bar,  all  of  the  findings  of  fact  were  excepted  to,  and  the 
record  contains  all  of  the  proofs  offered  upon  the  trial  in  the 
court  below.  Hence  it  becomes  the  duty  of  this  court  to 
find  substantially,  as  a  jiew  question,  the  facts  within  the 
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pleadings  established  by  such  proofs,  and  determine  the 
rights  of  the  parties  upon  the  facts  so  found,  even  although 
the  trial  court,  upon  such  proofs,  had  found  them  differ- 
ently. In  determining  the  facts  established  by  the  proofSi 
the  findings  of  the  trial  court  should  receive  consideration, 
but  cannot  be  allowed  to  control  when,  in  the  opinion  of 
this  court,  they  are  contradicted  by  a  clear  preponderance 
of  the  evidence. 

Before  proceeding  to  a  discussion  of  the  disputed  facts,  it 
will  be  proper  to  say  that  the  undisputed  proofs  show  that 
the  Washington  Savings-  Bank  was  in  existence  and  doing 
business  for  some  time  prior  to  the  organization  of  the 
Washington  National  Bank ;  that  the  scheme  for  the 
organization  of  said  national  bank  originated  with  the 
stockholders  and  officers  of  the  savings  bank;  that  tlie 
stock  of  the  national  bank,  when  organized,  was  owned  by 
substantially  the  same  persons  as  the  stock  of  the  savings 
bank  ;  that  the  board  of  directors  of  the  national  bank  and 
the  board  of  trustees  of  the  savings  bank  were  in  the  main, 
but  not  entirely,  identical ;  that,  at  the  time  the  organiza- 
tion of  the  national  bank  was  determined  upon,  it  was  also 
determined  to  import  one  F.  E.  Goodall  from  the  East,  to 
act  as  cashier  of  the  national  bank,  and  in  a  similar  capac- 
ity, but  under  the  name  of  "treasurer,*^'  for  the  savings 
bank  ;  that  the  two  banks  were  to  occupy  the  same  banking 
office — ^the  business  of  the  national  bank  to  be  conducted 
on  one  side,  and  that  of  the  savings  bank  on  the  other ; 
and  that  it  was  while  the  two  banks  were  so  occupying  this 
common  banking  office,  and  the  business  of  each  being 
managed  mainly  by  said  F.  E.  Goodall,  that  the  transac- 
tions in  question  were  had.  This  statement  is  necessarj^ 
that  we  may  properly  examine  one  of  the  claims  of  the  de- 
fendant, by  which  it  sought  to  meet  the  case  made  by  the 
plaintiff.  Its  contention  was  and  is  that  at  the  time  of  tlie 
organization  of  the  national  bank  there  was  an  agreement, 
or  such  a  mutual  understanding  among  the  directors  of  the 
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two  corporations  as  amounted  to  an  agreement,  that  they 
should  not  only  occupy  a  common  banking  room,  but 
should  also  do  business  together,  through  the  agency  of  said 
F.  E.  Goodall,  in  the  manner  in  which  the  business  which 
it  is  sought  to  invalidate  was  afterwards  actually  transacted. 
It  is  not  seriously  contended  on  the  part  of  the  respondent 
but  that  this  proposition,  if  supported  by  the  proofs,  would 
fully  meet  his  contention  that  the  transactions  were  invalid. 
There  is  some  little  contention  that  such  an  arrangement 
could  not  be  made  between  the  corporations  by  their  re- 
spective boards  of  trustees,  for  the  reason  that  the  same  per- 
sons constituted  the  boards  of  each  of  the  banks.  But  this 
contention  has  not  been  strongly  urged,  and,  if  it  had  been, 
we  do  not  think  it  entitled  to  much  consideration,  for  the 
reasons  (1)  that  the  boards  were  not  identical ;  and  (2)  if 
they  were,  such  fact  would,  at  most,  make  the  transactions 
voidable  only,  and  hence  capable  of  ratification,  which  must 
be  presumed  from  the  circumstances  disclosed  by  the  evi- 
dence. That  it  would  be  competent  to  prove  such  facts  in 
aid  of  an  allegation  of  actual  fraud  in  reference  to  any 
transaction  between  the  two  corporations  of  which  they 
were  the  common  officers  is  undoubtedlv  true,  but  the  trans- 
action  of  business  between  them  would  not,  by  reason  of 
such  fact,  be  conclusively  fraudulent. 

It  is  contended,  however,  on  the  part  of  the  respondent, 
that  the  only  evidence  of  authority  to  make  such  an  agree- 
ment would  be  by  some  resolution  of  the  proper  board,  and 
that  such  action  could  only  be  shown  by  the  record  of  its 
proceedings.  There  is  some  force  in  this  claim,  but  we  are 
not  prepared  to  indorse  that  doctrine,  to  the  extent  that 
would  be  necessary  to  sustain  the  contention  of  the  respondent. 
A  corporation  cannot  escape  responsibility  for  an  net  which 
its  board  of  directors  has  expressly  authorized,  or  which  its 
manager  has  done  or  authorized  under  such  circumstances 
as  would  warrant  the  belief  by  one  transacting  business 
with  the  corporation  that  it  had  been  duly  authorized,  and 
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thereafter  escape  liability  on  account  of  the  act  authorized 
or  done  by  reason  of  the  fact  that  its  record  fails  to  disclose 
any  authority  therefor.  If  the  boards  of  directors  of  the 
two  banks  had  in  fact  each  of  them  passed  formal  resolu- 
tions, and  made  them  of  record  in  the  minutes  of  their  pro- 
ceedings, authorizing  business  to  be  transacted  between 
them  by  the  common  agent,  F.  E.  Goodall,  such  transactions 
through  him,  in  pursuance  of  such  authority,  would,  in  our 
opinion,  have  bound  each  of  the  corporations  for  which  he 
assumed  to  act.  The  general  rule,  to  the  effect  that  such 
transactions  by  him  would  be  unauthorized,  would  be  nulli- 
fied by  the  express  authority  thus  conferred ;  and  in  our 
opinion,  if  the  passing  of  such  resolutions  by  the  respective 
boards  could  authorize  him  so  to  act,  an  understanding  to 
that  effect,  followed  by  a  course  of  dealing  of  which  each 
of  the  boards  had  knowledge,  would  have  the  same  effect. 
If  these  conclusions  are  correct,  there  is  but  a  single 
question  of  fact  which  it  is  necessary  for  us  to  decide,  upon 
the  proofs  contained  in  the  record  ;  and  that  is  as  to  whether 
or  not  it  is  thereby  shown  that  there  was  an  understanding 
among  the  members  of  the  boards  of  directors  of  the  banks 
that  said  F.  E.  Goodall  should  transact  business  between 
them  as  the  agent  of  each,  or  the  common  agent  of  both. 
And,  if  it  was,  was  such  understanding  carried  into  effect 
by  a  course  of  dealing  between  the  two  banks  in  pursuance 
thereof,  to  the  knowledge  of  the  members  of  the  boards  of 
directors?  If  the  understanding  and  course  of  dealing  so 
existed,  the  claim  of  the  respondent  that  these  transactions 
were  illegal  cannot  be  sustained.  The  proof  in  reference  to 
the  understanding  is  not  as  full  and  complete  as  it  might 
be,  but  substantially  all  the  evidence  upon  that  question 
went  to  sustain  the  contention  of  the  defendant.  Two  or 
three  witnesses  gave  evidence  which  tended  directly  to 
prove  that  there  was  such  an  understanding  between  the 
banks,  and  several  others  testified  to  facts  which  indirectly 
tended  to  show  the  same  fact.     The  talk  that  was  had  at 
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the  time  the  organization  of  the  national  bank  was  deter- 
mined upon,  the  importation  of  a  man  from  abroad  to  act 
as  the  common  agent,  what  was  said  in  reference  to  the 
character  of  paper  which  could  be  handled  by  one  bank 
that  could  not  be  handled  by  the  other,  all  tended  to  sup- 
port the  direct  testimony  that  there  was  an  agreement  or 
understanding  that  they  should  do  business  together  in  sub- 
stantially the  same  way  that  the  business  in  question  was 
done.  We  think  that  the  existence  of  such  an  understand- 
ing or  agreement  was  abundantly  established  by  the  proofs. 
It  also  abundantly  appears  therefrom  that  the  transactions 
between  the  banks,  almost  from  the  day  of  the  organization 
of  the  national  one,  was  such  as  would  have  been  justified 
only  by  such  an  understanding  or  agreement.  That  such 
was  the  course  of  dealing  is  not  very  strongly  disputed  by 
the  respondent,  but  it  i$  claimed  by  him  that  the  boards  of 
directors  of  each  of  the  banks  were  not  shown  to  have  had 
any  knowledge  o^  this  course  of  dealing.  It  appeared  from 
the  practically  undisputed  proofs  that  this  course  of  dealing 
had  been  continued  for  two  j^ears ;  that  its  existence  during 
all  of  this  time  would  have  been  shown  by  an  examination 
of  the  books  of  either  of  the  banks,  and  especially  by  an 
examination  of  those  of  the  savings  bank.  This  being  so, 
we  think  it  must  be  presumed  that  the  board  of  directors 
had  knowledge  thereof.  That  even  a  superficial  examina- 
tion of  the  books  of  the  savings  bank  would  have  shown 
these  transactions  is  evident  from  the  proofs,  and  that  it  was 
the  duty  of  the  board  of  directors  to  make  at  least  a  super- 
ficial examination  many  times  during  this  period  of  two 
years  is  a  fact  of  which  the  court  will  take  judicial  notice ; 
and,  if  they  did  not  make  it,  they,  or  those  whom  they  rep- 
resent, must  stand  the  consequences,  and  not  those  with 
whom  the  corporation  may  have  had  dealings.  Besides, 
there  is  some  proof  tending  directly  to  show  knowledge  on 
the  part  of  at  least  a  portion  of  the  board  of  directors  of  the 
savings  bank  of  the  existence  of  this  course  of  dealing  be- 
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tween  the  two  banks.  This  testimony  tended  to  show  that 
all  who  were  actively  participating  in  the  business  of  the 
savings  bank  had  such  knowledge.  If  the  other  members 
saw  fit  to  entrust  the  management  to  these  active  members, 
they  and  the  stockholders  must  abide  the  results  of  their 
management. 

In  our  opinion,  the  course  of  dealing  between  the  two 
banks,  duly  authorized  by  each  of  them,  was  such  that  the 
transactions  in  question  did  not  amount  to  legal  fraud. 
Was  there  proof  of  actual  fraud?  We  have  carefully  ex- 
amined the  entire  record,  and  have  been  unable  to  find 
anything  that  even  remotely  tends  to  prove  actual  fraud  in 
any  of  the  transactions  prior  to  those  of  June  5,  1893.  As 
to  the  transactions  on  that  day,  there  are  some  circum- 
stances shown  by  the  proofs  which  have  some  tendency  to 
show  that  there  was  an  intent  on  the  part  of  the  national 
bank,  by  its  agent,  to  overreach  the  savings  bank.  But 
these  circumstances  were  not  sufficient  to  -warrant  a  finding 
of  actual  fraud ;  for,  while  it  is  true  that  such  fraud  may  be 
shown  by  circumstances,  yet  the  court  will  not  be  warranted 
in  finding  fraud  from  the  fact  alone  that  circumstances 
tending  to  show  it  have  been  proven.  Fraud  will  not  be 
presumed,  and  must  be  established  by  proof,  either  direct  or 
circumstantial.  If  by  the  latter,  the  circumstances  relied 
upon  must  be  sucli  as  to  be  reasonably  consistent  only  with 
the  intent  to  defraud,  and  to  be  in  some  degree  inconsistent 
with  an  honest  intent. 

•  The  transaction  upon  which  the  larger  part  of  the  claim 
of  the  respondent  was  founded  grew  out  of  business  with  a 
partnership  known  as  the  Custer  Mining  Company.  What 
we  have  said  is  perhaps  enough  to  show  that  these  transac- 
tions could  not  be  avoided  by  the  respondent,  but  it  is 
claimed  on  the  part  of  the  defendant  that  there  was  another 
reason  why  these  transactions  should  be  held  binding  upon 
both  the  banks.  It  was  that,  at  the  time  the  agreement  to 
extend  credit  to  the  partnership  was  made,  it  was  so  made 
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as  well  in  behalf  of  the  savings  bank  as  in  that  of  the  na- 
tional bank;  that  the  arrangement  was  consented  to  by 
both  banks,  and  was  to  the  effect  that  the  paper  of  the  part- 
nership should  be  carried  by  each  of  them  in  substantially 
equal  proportions ;  that  the  taking  of  the  paper  by  the  na- 
tional bank  was  simply  a  matter  of  convenience,  and,  to  the 
extent  of  half  of  it,  the  national  bank,  in  so  taking,  acted 
as  the  agent  of  the  savings  bank.  Upon  these  questions 
the  proofs  are  also  somewhat  unsatisfactory,  but  in  view  of 
the  fact  that  there  was  some  positive  testimony  to  that  effect, 
and  other  circumstances  tending  to  establish  its  reasonable- 
ness, while  there  was  not  a  particle,  either  direct  or  indi- 
rect, to  the  contrary,  we  think  the  fact  should  be  held  to 
have  been  established  by  the  proofs,  and  that  for  that  rea- 
son, as  well  as  the  one  already  stated,  the  savings  bank 
could  not  recover  on  account  of  the  Custer  Mining  Com- 
pany notes  which  were  transferred  to  it  by  said  national  • 
bank. 

It  is  further  suggested  by  the  respondent  that  the  trans- 
actions of  June  5th  were  illegal  for  the  reason  that  at  that 
time  the  savings  bank  was  insolvent.  The  proofs  upon  the 
question  of  insolvency  were  such  as  to  show  that,  in  the 
light  of  the  events  that  afterwards  developed,  the  bank  was 
insolvent,  but  they  failed  to  show  tjiat  under  ordinary  cir- 
cumstances the  assets  would  not  have  exceeded  the  liabili- 
ties. For  some  purposes  the  bank  was  undoubtedly  insolv- 
ent, but  whether  it  was  so  for  the  purpose  of  construing 
transactions  between  it  and  its  creditors  may  be  open  to 
question.  But  it  is  not  necessary  that  we  should  decide  as 
to  such  insolvency,  for  the  reason  that  in  our  opinion  the 
transactions  of  that  day  between  the  two  banks  were  sup- 
ported by  such  consideration  moving  from  the  national 
bank  as  to  make  them  valid,  even  although  the  savings 
bank  was  -insolvent.  The  savings  bank  was  in  need  of  • 
ready  money  on  that  day,  and,  to  secure  it,  transferred  part 
of  its  property  to  the  national  bank. 
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Some  other  reasons  have  been  assigned  and  argued  by 
the  appellant  why  the  decree  of  the  lower  court  should  be 
reversed,  but  what  we  have  said  substantially  determines 
the  rights  of  the  parties,  and  we  shall  leave  the  others  with- 
out further  consideration.  The  decree  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to  dismiss  the  action. 

Anders  and  Gordon,  JJ.,  concur. 


CONTRACTS  BETWEEN  COBPORATIONS  HAVING  IN 
FAJtT  THE  SAME  DIBECTOBS  OB  OEEICEB8. 

The  rule  which  forbids  a  director  or  officer  to  have  any 
private  interest  in  a  contract  entered  into  by  him  in  behalf  of 
the  corporation,  does  not  apply  to  the  case  of  contracts  between 
two  corporations  having  in  part  the  same  persons  as  members 
of  their  respective  boards  of  directors,  or  as  officers.  There  is 
.  no  rule  of  law  that  forbids  a  director  or  officer  of  one  corpora- 
tion from  being  a  director  or  officer  of  another,  and  from  acting 
for  each,  as  long  as  he  does  not  attempt  to  impose  upon  or 
injure  either ;  and  though  the  fact  that  one  person  occupies  this 
relation  to  both  contracting  parties  will  lend  a  strong  color  of 
fraud  to  any  act  that  tends  to  injure  one  of  them,  it  will  not 
of  itself  establish  such  a  presumption.  Before  the  conduct  of 
such  an  officer  or  director  will  be  subjected  to  judicial  scrutiny, 
it  must  be  shown  that  it  was  in  fact  prejudicial  to  one  or  the 
other  of  the  two  corporations  that  he  represented :  London  & 
Mashonaland  Expl.  Co.  v.  New  Mashonaland  Expl.  Co.,  W.  N. 
(1891)  165;  Evansville  Pub.  Hall  Co.  v.  Bk.  of  Commerce, 
(Ind.)  42  N.  E.  Rep.  1097 ;  Leathers  v.  Janney,  41  La,  An.  1120; 
Booth  V.  Robinson,  55  Md.  419  ;  Union  Pac.  Ry.  Co.  r.  Credit 
Mobilier  of  America,  135  Mass.  367 ;  Sells  v.  Rosedale  Grocery 
&  Commission  Co.,  72  Miss.  590  ;  Hill  v.  Gould,  129  Mo.  106  ; 
Barr  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  125  K  Y.  263,  reversing  52 
Hun,  555 ;  Langan  v,  Francklyn,  29  Abb.  N.  C.  (N.  Y.)  102 ; 
Hart  V.  Ogdensburg  &  L.  C.  R.  R.  Co.,  35  N.  Y.  Suppl.  566 ; 
United  States  Rolling  Stock  Co.  v,  Atl.  &  Gt.  Western  R.  R. 
Co.,  34  Ohio  St.  4.50 ;  Mercantile  Library  Hail  Co.  r.  Pittsburgh 
Library  Assn.,  25  Pitts.  L.  J.  N.  S.  (Pa.)  345,  reversed  on  another 
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point,  173  Pa.  30 ;  see  Davidson  v.  Mexican  Natl.  R.  R.  Co.,  58 
Fed.  Rep.  653.  Accordingly,  an  association  which  buys  the 
bonds  of  a  corporation  in  good  faith,  can  prove  them  as  claims 
against  the  receiver  of  the  corporation,  though  some  of  the 
directors  of  the  association  were  also  directors  of  the  corpora- 
tion at  the  time  the  bonds  were  issued :  Baker  v.  Guarantee 
Trust  &  Safe  Dep.  Co.,  (N.  J.)  31  Atl.  Rep.  174.  A  few  attempia 
have  been  made  to  establish  a  different  rule,  on  the  ground  that 
"  no  man  can  serve  two  masters,"  and  that  the  corporation  is 
entitled  to  all  the  knowledge  and  skill  of  every  -director,  of 
which  it  is  partly  deprived  when  he  occupies  this,  double  rela- 
tion: San  Diego  r.  S.  D.  &  L.  A.  R.  R.  Co.,  44  Cal.  106; 
Met.  El.  Ry.  Co.  v,  Manhattan  El.  Ry.  Co.,  11  Daly,  (N.  Y.)  373 ; 
Sweeny  v.  Sugar  Ref.  Co.,  30  W.  Va.  443;  but  these  cannot 
prevail  against  the  weight  of  authority ;  and  therefore  in  the 
absence  of  proof  of  fraud,  such  contracts  are  good,  if  made  or 
ratified  by  a  majority  of  the  disinterested  directors.  The  only 
effect  the  double  relation  has  is  to  preclude  those  who  hold  it 
from  being  reckoned  in  counting  a  majority :  Met.  Tel.  &  Tel. 
Co.  r.  Dom.  Tel.  &  Tel.  Co.,  44  N.  J.  Eq.  568.  If,  however,  the 
double  directors  or  officers  abuse  their  position  to  the  injury  of 
either  corporation,  their  contracts  will  be  invalid;  and  this 
injury  will  be  presumed,  where  the  interests  of  the  two  corpora- 
tions, apart  from  the  simple  contract  relation  between  them, 
are  necessarily  antagonistic :  Gallery  t;.-Natl.  Exch.  Bk.  of  Albion, 
41  Mich.  169 ;  Fitzgerald  v.  Fitzgerald  &  Mallory  Const.  Co.,  41 
Neb.  374 ;  Id.  v.  Id.,  44  Neb.  463 ;  Pearson  v.  Concord  R.  R. 
Corp.,  62  N.  H.  537;  or  when  the  common  directors  control 
either,  so  that  the  stockholders  have  no  check  on  their  actions  : 
Bill  t?.  Western  Union  Tel.  Co.,  16  Fed.  Rep.  14;  Mack  v\De 
Bardeleben  Coal  &  Iron  Co.,  90  Ala.  396  ;  see,  however.  Hill  v. 
(Jould,  129  Mo.  106;  Boyd  v.  Sims,  87  Tenn.  771 ;  e.  g.,  when 
the  directors  of  a  corporation  become  the  directors  of  a  con- 
struction company  that  contracts  to  erect  the  necessary  plant 
of  the  former,  the  contract  will  be  presumed  to  be  unfair : 
Thomas  v.  Brown\alle,  Ft.  K.  &  Pac.  Ry.  Co.,  109  U.  S.  522,  revers- 
c  ing  1  McCrary,  (U.  S.)  392 ;  Gilman,  Clinton  &  Springfield  R.  R. 
Co.  V.  Kelly,  77  111.  426.  But  it  has  been  held  that  the  mere 
fact  that  a  majority  of  the  directors  of  one  are  also  directors  of 
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the  other  will  not  alone  create  this  presumption :  San  Diego  O. 
T.  &  P.  B.  R.  R.  Co.  V.  Pac.  Beach  Co.,  (Cal.)  44  Pac.  Rep.  333. 
Further,  even  when  presumed  fraudulent,  such  contracts  are 
only  voidable,  not  void ;  and  may  be  ratified  or  acquiesced  in 
by  the  stockholders,  with  full  knowledge  of  the  facts :  Grant  v. 
United  Kingdom  Switchback  Rys.  Co.,  40  Ch.  D.  135 ;  Gilman, 
Clinton  &  Springfield  R.  R.  Co.  v,  Kelly,  77  III.  426 ;  but  not  by 
the  directors  of  whom  the  interested  ones  are  a  part :  Thomas  r. 
Brownville,  Ft.  K.  &  Pac.  Ry.  Co.,  1  McCrary,  (U.  S.)  392,  re- 
versed on  ajiother  point,  109  U.  S.  622. 


Fraud— Fiduciary  Belatious— Executors  and  Adminis- 
trators^Purchase  of  Property  of  Estate-— Bona  Fide  Pur- 
chaser. 

OTIS  V.  KENNEDY  et  al. 

(Supreme  Court  of  Michigan.   Dec.  10,  1895.) 

(65  N.  W.  Rep.  219.) 

Though  How.  Ann.  St.  {  6042,  provides  that  the  executor  making 
a  sale  shall  not  be  interested  in  the  purchase  of  any  part  of  the  estate 
sold,"  and  that  all  sales  made  contrary  thereto  shall  be  void,  a  reconvey- 
ance by  the  purchaser  at  an  executor's  sale  to  the  executor  is  not  void 
against  one  claiming  thereunder  in  good  faith  and  without  notice. 

When  the  purchaser  at  an  executor's  sale  did  not  record  his  deed  until 
a  month  after  the  sale,  at  which  time  he  reconveyed  the  property,  by 
special  warranty,  to  the  executor  for  a  greater  consideration  than  he 
originally  paid,  and  the  executor  conveyed  to  one  who  went  into  and 
remained  in  possession  for  two  years,  and  from  whom  defendant  pur- 
chased, upon  beinp:  advised  by  counsel  that  the  title  was  )>erfect,  and 
there  was  nothing  of  record  to  excite  any  suspicion  of  a  secret  arrange- 
ment between  the  original  purchaser  and  the  executor,  defendant  will  be 
protected  in  his  purchase. 

Error  to  Circuit  Court,   Wayne  county  ;  Willard    M. 

LiLLIBRIDGE,  JudgC. 

Ejectment  by  Hattie  Otis,  by  her  next  friend,  against 
George  Kennedy  and  another.  Defendants  had  judgment, 
and  plaintiff  brings  error.     AflBrmed. 
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James  H.  Pound,  for  appellant. 

John  W.  Beaumont  and  F,  A.  Baker,  for  appellees. 

Long,  J. — ^This  is  an  action  of  ejectment  for  the  recovery 
of  eighteen  acres  of  land  in  Greenfield  township,  Wayne 
county.  Plaintiff  and  defendant  George  Kennedy  both 
claim  through  a  common  source,  to  wit :  George  E.  Pillard ; 
plaintiff  by  devise,  and  defendant  by  executor's  sale.  George 
£.  Pillard  died  testate.  He  owned  at  his  death  the  eighteen 
acres  in  suit,  thirty  acres  in  Dearborn  township,  and  a  policy 
of  life  insurance  of  $1,000,  and  a  small  amount  of  cash. 
The  will  divided  the  property  into  two  parts,  giving  one 
moiety  thereof  to  his  nephew,  Frank  G.  Pillard,  a  son  of  the 
executor,  and  directed  the  executor  to  take  and  hold  the 
same  in  trust  for  said  nephew  until  he  was  twenty-one  years 
of  age.  Out  of  the  other  moiety  he  directed  his  executor  to 
first  pay  Charles  F.  Pillard,  a  brother,  $75,  and  the  remain- 
der of  it  he  gave  in  equal  shares  to  plaintiff,  Hattie  Otis, 
and  to  her  sisters,  Jennie  and  Emma  Otis,  directing  his 
executor  to  take  tlie  same,  and  care  for  it,  in  trust  to  be 
divided  to  each  one  her  share  when  she  arrived  at  the  age 
of  twenty-one  years.  George  F.  Pillard  was  appointed 
executor  and  trustee.  The  will  was  duly  probated.  At  the 
testator's  death  the  Dearborn  thirty  acres  were  worth  about 
$1,800  and  the  Greenfield  eighteen  acres  $3,150.  There 
was  a  mortgage  on  both  parcels  of  $1,700  to  the  Springfield 
Savings  Bank  of  Vermont.  The  debts  proved  against  the 
estate  amounted  to  $3,449.94  in  addition  to  the  mortgage. 
George  F.  Pillard,  under  license  of  the  probate  court,  sold 
at  executor's  sale  both  pieces  of  land,  the  eighteen  acres  to 
one  James  Leonard  for  $3,000,  and  the  thirty  acres  to 
Joseph  Goodrich  for  $1,800,  on  March  13,  1886.  Both 
sales  were  duly  confirmed  by  the  probate  court,  and  deeds 
were  executed  to  the  purchasers  on  March  22,  1886.  As  far 
as  the  probate  records  show,  these  sales  were  legal,  and  the 
proceeds  were  used  to  pay   the   debts  of  the  estate,  and 
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nothing  was  left  for  the  devisees.     Leonard's  deed  for  the 
eighteen  acres  was  not  recorded  until  April  21,  1886,  and 
on  that  day  he  executed  a  special  warranty  deed  back  to 
George  F.  Pillard,  covenanting  against  his  own  acts  only, 
for  the  consideration  of  $3,100.     This  deed  to  Pillard  was 
recorded  April  22,  1886.     Pillard  owned  two  acres  of  land 
lying  at  the  northeastern  corner  of  the  eighteen-acre  parcel, 
and  on  April  27  th  he  sold  the  entire  parcel  of  twenty  acres 
to  William  Kennedy  for  f  3,600.     Afterwards,  on  April  3, 
1888,  William  Kennedy  sold  the  twenty  acres  to  George 
Kennedy  for  f  8,000.     Samuel  Kennedy  claims  no  title.  At 
the  time  of  the  purchase  by  William  Kennedy  he  had  an 
abstract  of  title  examined  by  Mr.  Hoyt  Post,  an  attorney  at 
law,  who  pronounced  the  title  good  and  sufficient.    Defend- 
ant George  Kennedy  had  a  like  examination  made  when  he 
purchased  it,  and  claims  to  have  relied  upon  it  in  making 
his  purchase.     Both  William  Kennedy  and  defendants  were 
bona  fide  purchasers  without  notice  of  fraud  or  irregularities, 
except  as  may  be  imputed  to  them  from  the  records.     Dur- 
ing William  Kennedy's  ownership  he  built  a  house  on  the 
two  acres  of  land  at  an  expense  of  about  $2,000.  In  addition 
to  this,  he  built  a  barn,  cleared  the  land,  dug  ditches,  and 
thoroughly  tiled  it,  and  expended  large  sums  each  year  in 
bringing  it  under  cultivation.     He  also  set  out  two  acres  of 
grape  vines,  and  built  new  fences  around  it.  During  George 
Kennedy's  ownership  an  orchard  of  800  fruit  trees  was  set 
out,  which  is  now  alive  and  bearing.     He  also  built  two 
greenhouses  and  a  bee  and  honey  house.     It  is  claimed  that 
the  land  is  now  in  excellent  condition,  valuable,  because  of 
the  improvements  made  by  the  defendant  and  his  imme- 
diate grantors,  and  also  by  reason  of  the  rise  in  values  in 
Detroit  suburban  real  estate.  No  claim  is  made  for  improve- 
ments, and  counsel  says  for  the  reason  that  he  had,  previous 
to  the  inception  of  this  suit,  begun  a  suit  in  equity  to  quiet 
his  title  against  all  parties  interested,  and  he  relies  upon 
that  proceeding  for  a  more  effective  and  complete  remedy. 
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The  plaintiff  claims  that  the  defendants  are  not  bona  fide 
purchasers,  for  the  reasons :  (1)  That  an  examination  of  the 
records  showed  fraud,  as  any  person  inspecting  them  would 
have  ascertained  that,  while  the  land  purported  to  have 
been  sold  to  James  Leonard,  yet  that  Leonard  within  a  short 
time  deeded  back  to  George  F.  Pillard,  the  executor,  and 
that  under  the  statute  such  conveyance  is  void  ;  (2)  That 
defendants  knew,  and  had  known  all  their  lives,  the  people 
affected,  and  were  advised  of  the  fact  that  George  F.  Pillard, 
through  whom  they  derived  title,  was  the  executor  of  the 
estate  of  George  E.  Pillard,  deceased;  that  defendant's 
grantor,  William  Kennedy,  was  his  brother,  and  a  partner 
in  the  business,  and  was  a  commissioner  on  claims  and 
appraiser  of  the  Pillard  estate ;  that  the  evidence  shows  a 
conspiracy  between  William  and  George  Kennedy  and 
Greorge  F.  Pillard  to  defraud  the  plaintiff  out  of  the  land  ; 
or  that  at  least  there  was  sufficient  evidence  to  go  to  the  jury 
for  their  consideration  of  that  question  ;  (3)  That  the  sale 
by  the  executor  to  Leonard  was  not  bona  fidcy  but  was  an 
indirect  sale  to  Pillard  himself,  as  Leonard  paid  no  money 
to  Pillard;  and  that  the  f 3,000  paid  by,  William  Kennedy 
was  paid  to  the  estate,  and  accounted  for  by  the  executor, 
to  pay  the  debts  of  the  estate  ;  and  that  the  executor  fraudu- 
lently manipulated  the  estate,  and  appropriated  *it  to  his 
own  use. 

We  shall  dispose  of  the  last  two  questions  first.  The 
evidence  shows  that  William  Kennedy  was  one  of  the  com- 
missioners on  claims  on  the  estate,  but  it  fails  to  show  that 
he  had  any  knowledge,  or  that  George  Kennedy  had  any 
actual  knowledge,  that  the  sale  from  Leonard  back  to  the 
executor  was  not  a  bona  fide  transaction.  The  record  dis- 
closes that  the  sale  of  the  lands  was  necessary  to  meet  the 
debts  preferred  against  the  estate,  which  appear  to  have  been 
in  an  amount  almost  equal  to  its  value.  But,  whatever 
may  be  said  of  the  knowledge  of  William  Kennedy,  or 
notice  to  him  by  reason  of  his  having  been  one  of  the  com- 
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missioners  on  claims,  there  is  nothing  to  show  that  George 
Kennedy  had  knowledge  or  notice  of  the  situation  of  the 
estate,  or  that  he  had  knowledge  or  notice  that  the  sale  to 
Leonard  was  not  made  in  good  faith,  and  for  a  valuable 
consideration,  except  such  notice  as  the  recording  of  the 
deed  would  disclose ;  so  that  the  only  question  which  need 
be  discussed  is  whether,  under  the  circumstances,  George 
Kennedy  can  be  said  to  be  a  bona  fide  purchaser.  How. 
Anil.  St.  §  6042,  provides:  "The  executor  or  administrator 
making  the  sale  and  the  guardian  or  any  minor  heir  of  the 
deceased  shall  not,  directly  or  indirectly,  purchase  or  be 
interested  in  the  purchase  of  any  part  of  the  real  estate  so 
sold,  and  all  sales  made  contrary  to  the  provisions  of  this 
section  shall  be  void,"  etc.  Counsel  for  plaintiff  contends 
that  under  this  statute  the  transfer  from  Leonard  to  the 
executor  was  absolutely  void,  and  therefore  defendant  took 
no  title.  At  the  common  law,  a  purchase  by  the  executor 
or  other  person  acting  in  a  tnist  capacity  was  forbidden,  as 
it  is  by  the  above  statute.  This  statute  was  before  this 
court  in  Hoffman  v,  Harrington,  28  Mich.  90.  That  was 
an  action  of  trespass,  and  plaintiff  claimed  title  under 
administrator's  sale.  Hamilton,  as  administrator  of  the 
estate,  sold  the  land  to  one  Minnie,  and  Minnie's  heirs  con- 
veyed back  to  Hamilton,  and  he  conveyed  to  plaintiff. 
Chief  Justice  Christiancy  held,  that  under  this  statute  all 
sales  made  contrary  to  its  provisions  were  null  and  void. 
He  said  :  "  There  is  no  exception  or  qualification,  and  no 
saving  of  the  rights  in  favor  of  purchasers  of  any  kind,  with 
or  without  notice,  nor  in  favor  of  any  person  whatever.^ 
That  opinion  was  concurred  in  by  Mr.  Justice  Cooley.  Mr. 
Justice  Gr.wes  dissented  from  those  views,  and  said  that 
the  provision  was  a  mere  enactment  of  the  rule  which  the 
courts  had  laid  down  prior  to  its  passage,  and,  like  many 
others,  was  simply  intended  as  a  legislative  recognition  of  a 
doctrine  developed  by  the  tribunals,  and  considered  wortliy 
of  being  made  stable  by  adoption  into  the  statute  book. 
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Speaking  of  the  methods  and  principles  guiding  the  courts 
in  the  acceptation  of  the  rule  before  it  wa^  crystallized  into 
a  statute,  he  says :  "  These  principles  were  not  set  aside  or 
impugned.  They  remained  as  vital  as  ever.  And  since 
the  only  change  effected  was  in  carrying  this  rule,  which 
was  already  law,  from  the  unwritten  to  the  written  code,  I 
cannot  see  why  it  should  be  administered  in  a  new  spirit, 
and  contrary  to  the  principles  natural  to  it.  They  accom- 
paniod  the  rule  into  the  statute  book,  as  I  think,  and  should 
be  recognized  in  applying  it.  If  we  Reject  these  principles, 
and  take  the  provision  as  one  to  be  applied  in  a  sense  as 
universal  as  the*  terms  will  literally  allow,  then  every  sale 
by  the  executor,  administrator,  or  guardian  in  which  the 
trustee  has  an  interest,  however  secret,  is  ipso  facto  void  in 
the  sense  of  being  a  nullity.  It  has  no  force  whatever.  It 
is  bad  as  to  everybody  and  all  transactions.  No  one  is 
bound  by  it,  and  no  one  can  be  benefited  by  or  through  it. 
Whether  the  deed  given  on  the  public  sale  is  recorded  or 
unrecorded,  whether  a  full  price  was  or  was  not  paid  and 
applied  for  the  estate,  whether  the  sale  was  or  was  not  con- 
firmed in  the  regular  form  by  the  court,  whether  or  not  the 
party  claiming  title  under  it  through  a  subsequent  purchase 
bought  it  in  good  faith  for  a  full  price  and  without  notice, 
can  make  no  difference.  It  never  had  effect,  because  the  law 
forbade  it.  We  are  compelled  to  go  this  length,  or  confess 
that  such  a  sale  is  not  made  positively  illegal  and  completely 
nugatory.  If  not  void  as  a  sale,  it  must  have  some  of  the 
possibilities  of  a  valid  sale.  There  is  no  practical  middle 
ground.  We  cannot  stop  short  of  the  extreme  view  with- 
out confessing  that  the  law  was  not  intended  to  make  such 
sales  wholly  ineffectual  and  inoperative  as  to  all  persons  and 
circumstances,  nor  without  admitting  that  they  may  avail 
to  some  purposes,  and  for  and  against  particular  parties ; 
and  hence  that  they  are  to  be  regarded  simply  as  voidable, 
and  not  as  nullities;  and  if  we  accept  this  conclusion 
we  tacitly   admit   that  in  applying   the    act  we  are  not 
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only  authorized,  but  required,  to  mitigate  its  scope.  Now, 
I  uuderstaud  it  to  be  conceded  that  we  ought  to  qualify 
its  operation.  If  we  may  do  this,  we  may  say  that  such 
a  sale  is  not  a  nullity,  but  may  have  some  force.  By 
what  principles  are  we  to  be  governed?  Where  shall 
we  pause  ?  What  reason  can  be  given  for  halting  short  of 
the  view  which  was  settled  when  the  rule  was  worked  into 
the  statute  ?"  Upon  such  reasoning  as  this,  which  was  con- 
curred in  by  Mr.  Justice  Campbell,  they  held  that  under 
such  sales,  when  the  property  has  been  resold  to  a  bona  fide 
purchaser  without  notice  before  an  attempt  to  impeach  the 
sale,  it  will  stand,  and  such  purchaser  will  be  protected  i  and 
it  was  said,  "  This  was  a  doctrine  when  the  legislature  trans- 
ferred the  rule,  and  it  belongs  to  the  rule."  This  was  the 
rule  before  the  enactment  of  this  statute,  as  clearly  held  in 
Wyman  v.  Hooper,  2  Gray,  (Mass.)  141 ;  Jackson  v.  Walsh, 
14  Johns.  (N.  Y.)  407 ;  Robbins  v.  Bates,  4  Cush.  (Mass.)  104  ; 
Blood  V.  Hayman,  13  Mete.  (Mass.)  231  ;  Lessee  of  Lazarus 
V.  Bryson,  3  Binn.  (Pa.)  64 ;  Sweet  v.  Southcote,  2  Brown,  Ch. 
66  ;  LoWther  v.  Carlton,  2  Atk.  242  ;  Brandlyn  v.  Ord,  1  Atk. 
571 ;  Ferrars  v.  Cherry,  2  Vem.  383.  We  think  the  true 
principles  of  construction  of  this  statute  were  stated  by  Jus- 
tice Graves,  and  under  the  circumstances  stated  in  the 
present  case  Mr.  Justice  Christiancy  might  have  reached 
a  different  conclusion.  There  was  a  missing  link  in  the 
chain  of  title  in  that  case  in  the  claim  under  the  adminis- 
trator's sale.  The  deed  from  the  administrator  to  the  pur- 
chaser at  such  sale  had  been  lost,  and  was  never  recorded. 
Justice  Christiancy,  commenting  upon  this,  said  :  "As  the 
administrator's  deed  to  Minnie  [the  purchaser  at  the  admin- 
istrator's sale]  was  not  recorded,  the  plaintiff  did  not  pur- 
chase on  the  faith  of  its  record.  Had  it  been  recorded,  and 
had  the  plaintiff  purchased  on  the  faith  of  the  record  with- 
out notice  that  the  purchase  was  made  for  the  administrator, 
the  case  would  probably  have  come  within  the  registry  laws, 
upon  the  same  principle  that  the  deed  from  Thorn  [the  de- 
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ceased]  himself  would  have  come  within  them,  so  far,  at 
least,  as  regards  questions  of  the  kind  here  presented;"  We 
think  that  the  views  expressed  by  Justice  Graves  upon  this 
question  have  been  followed  by  the  later  decisions  of  this 
court  In  Taylor  v.  Brown,  55  Mich.  482,  21  N.  W.  Rep. 
901,  under  the  sale  of  land  by  executors  under  hcense  of 
the  probate  court,  the  purchaser  was  the  legal  guardian 
of  the  minor  heirs  of  the  deceased.  The  full  cash  value  of 
the  land  was  paid,  the  sale  fairly  made,  but  the  fact  of 
guardianship  was  known  to  the  executors  and  to  the  pro-' 
bate  judge,  who  confirmed  the  sale.  The  guardian's  deed 
was  recorded  May  23,  1873.  On  October  5th  of  that  year 
she  sold  to  one  of  the  defendants.  His  deed  was  recorded 
January  4, 1875.  On  May  following  he  sold  one-half  of  the 
land  to  another  defendant.  Neither  of  the  defendants  knew 
at  the  time  of  their  purchase  of  the  guardianship  of  the 
original  purchaser.  The  probate  record,  however,  showed 
fully  the  fact  that  the  purchaser  at  the  original  or  executor's 
sale  was  the  guardian  of  the  infant  heirs  of  the  deceased 
owner  of  the  land.  The  action  was  in  ejectment  by  one  of 
the  heirs.  This  statute  was  under  consideration  in  that 
case,  and  the  circuit  judge  held  that  the  defendants'  title, 
under  the  facts  stipulated,  was  fully  protected,  and  that  the 
plaintiff  could  not  recover.  It  was  said  by  this  court :  "  The 
plaintiff's  case  is  devoid  of  all  equity,  and  both  the  letter 
and  the  spirit  of  the  law  require  that  these  defendants 
should  be  protected  in  the  enjoyment  of  the  property  that 
they  have  in  good  faith  and  for  a  valuable  consideration 
purchased  and  paid  for.  The  statute  (How.  Ann.  St.  §  5683) 
does  not  require  a  person,  in  order  to  keep  within  its  pro- 
visions in  a  case  like  this,  to  examine  beyond  the  registry 
of  deeds  for  outside  claims  when  he  makes  his  purchase.  It 
is  very  clear  from  the  record  that  both  guardian  and  execu- 
tors acted  in  perfect  good  faith,  and,  so  far  as  we  can  dis- 
cover, for  the  best  interest  of  the  wards  as  well  as  that  of 
the  estate."    The  statute  referred  to  in  that  case  provides : 
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'^  Every  conveyance  of  real  estate  within  this  state  heretofore 
made  which  shall  not  be  recorded  as  provided  in  this  chap> 
ter  shall  be  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the  same 
real  estate  or  any  portion  thereof  whose  conveyance  shall  be 
first  duly  recorded."  In  Larzelere  v.  Starkweather,  38  Mich. 
96,  while  a  construction  of  this  statute  was  not  necessary  to 
the  decision,  as  the  party  purchasing  at  the  administratrix's 
sale  did  so  in  the  interest  of  the  heirs,  yet  it  appears  that 
the  heirs  of  the  purchaser  afterwards  transferred  the  title  to 
the  administratrix ;  and  Mr.  Justice  Marston,  speaking  of 
the  rule,  said :  "  I  am  not  prepared  to  hold,  under  such  cir- 
cumstances, that  third  parties,  acting  in  good  faith,  could 
not  acquire  rights  under  such  a  conveyance,  even  although 
it  might  afterwards  be  shown  by  evidence  dehors  the  record 
that  the  administratrix  was  indirectly  and  secretly  inter- 
ested." In  McKay  u  Williams,  67  Mich.  547,  35  N.  W. 
Rep.  159,  Mr.  Justice  Champlin,  referring  to  §  6042,  How. 
Ann.  St.,  said  :  "  This  statute  was  merely  an  aflSrmance  of 
the  common  law."  We  are  therefore  compelled  to  hold, 
both  upon  reason  and  authority,  that  sales  of  the  kind  in 
question  are  voidable  only.  The  statute  must  be  read  in 
connection  with  the  registry  laws :  How.  Ann.  St.  §  5683. 

Upon  the  question  of  whether  there  was  evidence  upon 
the  face  of  the  record  ta  create  in  the  minds  of  the  defend- 
ants such  a  suspicion  of  bad  faith  in  the  executor  as  to 
put  them  upon  inquiry,  it  appears  that  Pillard  did  not 
purchase  until  one  month  after  the  sale  to  Leonard.  It  is 
true  that  the  deed  to  Leonard  was  not  recorded  until  the 
date  of  the  execution  of  the  deed  back  to  Pillard ;  but  it 
frequently  occurs  that  deeds  are  not  put  upon  record  on  the 
date  of  their  execution.  We  think  this  fact  could  not  be 
construed  as  notice  to  a  subsequent  purchaser  that  anything 
was  wrong  about  the  purchase  by  Pillard,  especially  in  view 
of  the  fact  that  the  consideration  in  the  deed  to  Pillard  was 
greater  than  the  purchase  price  recited  in  the  Leonard  deed, 
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and  also  in  view  of  the  settled  rule  that  the  subsequent  pur- 
chase by  an  executor  of  land  which  he  has  previously  and 
in  good  faith  sold  under  license  of  the  probate  court  is 
legal.  That  such  purchases  are  legal  is  held  by  Woerner  in 
his  work  on  the  American  Law  of  Administration,  (§  334,  p. 
702,)  in  which  the  author  says  :  ^*  But  the  rule  that  an  ad- 
ministrator cannot  buy  indirectly,  or  acquire  the  property 
sold  by  him  as  administrator  by  the  interposition  of  a  third 
party,  does  not  extend  to  a  subsequent  bona  fide  purchase  by 
him  from  one  who  himself  purchased  in  good  faith  at  the 
administrator's  sale/*  This  doctrine  is  supported  by  Way- 
land  17.  Crank,  79  Va.  602 ;  Welch  v.  McGrath,  59  Iowa,  519, 
10  N.  W.  Rep.  810,  and  13  N.  W.  Rep.  638 ;  Staples  v,  Sta- 
pies,  24  Gratt.  (Va.)  225-  Silverthorn  v.  McKinster,  12  Pa. 
67 ;  Creveling  v.  Fritts,  34  N.  J.  Eq.  134. 

As  to  the  proximity  of  the  date  of  record  of  Pillard's  deed 
to  Leonard  and  date  of  deed  from  Leonard  to  him  being 
notice  of  bad  faith,  this  case  is  distinguished  from  Winter  v. 
Truax,  87  Mich.  324,  49  N.  W.  Rep.  604,  and  McKay  v.  Wil- 
liams, 67  Mich.  547,  35  N.  W.  Rep.  159.  In  both  those 
cases  the  conveyances  by  the  trustee  to  the  purchaser  and 
back  to  the  trustee  were  made  upon  the  same  day,  and  for 
the  same  consideration,  and  the  decisions  are  justly  based 
upon  the  principle  that  the  notice  upon  the  face  of  the 
records  was  that  both  conveyances  were  a  part  of  one  and 
the  same  transaction ;  but  such  notice  does  not  appear  in 
this  case.  The  fact  that  the  deed  from  Leonard  to  Pillard 
was  a  special  warranty  was  not  evidence  of  bad  faith.  While 
it  is  held  in  Peters  v.  Cartier,  80  Mich.  129,  45  N.  W.  Rep. 
73,  that  a  grantee  in  a  quit-claim  deed  cannot  be  a  bona  fide 
purchaser  under  our  recording  laws,  yet  the  rule  is  other- 
wise where  a  grantee  obtains  title  through  a  warranty  deed, 
as  in  this  case.  William  Kennedy  had  a  deed  of  warranty 
from  Pillard  and  conveyed  to  George  Kennedy  by  warranty. 
See  Culbertson  v.  Witbeck  Co.,  92  Mich.  469,  52  N.  W. 
Rep.  993.      But  the  deed  from   Leonard  to  Pillard  was 
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something  more  than  a  deed  of  quit-claim.  It  was,  in  fact, 
an  assertion  that  the  executor's  sale  to  him  was  bmia  fide. 
In  addition  to  these  facts,  the  defendant  George  Kennedy 
found  his  brother  in  possession  for  two  years,  holding  and 
improving  the  property;  yet  before  purchasing  he  had  the 
abstract  examined  by  one  of  the  leading  attorneys  of  Detroit, 
by  whom  the  title  was  pronounced  perfect.  To  him  nothing 
appeared  suspicious.  Whatever  puts  a  party  on  inquiry 
amounts  to  notice,  provided  it  would  lead  to  the  knowledge 
of  the  requisite  fact  by  the  exercising  of  ordinary  diligence 
and  understanding :  Wilson  v,  McCuUough,  23  Pa.  440.  The 
only  fact  that  can  be  claimed,  under  the  circumstances 
stated,  is  that  some  secret  understanding  existed  between 
Leonard  and  Pillard;  but  the  record  would  not  disclose 
this,  and  there  was  nothing  upon  its  face  that  would  arouse 
a  suspicion  that  any  secret  arrangement  had  been  made  by 
which  Leouard  was  to  purchase  in  the  interest  of  Pillard. 
They  gave  it  the  outward  appearauce  of  a  bona  fide  trans- 
action by  Leonard's  holding  the  title  a  month,  and  by 
making  the  consideration  greater  when  the  conveyance  was 
made  back  to  Pillard.  The  principle  which  governs  such 
cases  is  stated  in  Millar  u  Olney,  69  Mich.  560,  37  N.  W. 
Rep.  558,  as  follows  :  "  The  extent  to  which  the  cases  have 
gone  is  that,  where  the  fact  of  a  prior  conveyance  or  incum- 
brance is  brought  to  the  knowledge  of  the  subsequent  pur- 
chaser or  incumbrancer,  lie  must  be  held  to  take  subject  to 
such  prior  conveyance  or  incumbrance ;  or,  when  such  cir- 
cumstances are  shown  to  exist  as  would  put  an  ordinarily 
prudent  business  man  upon  inquiry  as  to  such  prior  convey- 
ance or  incumbrance,  then  he  is  charged  with  notice  of  such 
facts  as,  upon  inquiry,  he  could  have  ascertained ;  but,  where 
circumstances  alone  are  relied  upon,  with  no  proof  of  actual 
knowledge,  they  must  be  of  such  a  character  that  failure  to 
make  the  inquiry  amounts  to  bad  faith."  No  such  facts 
were  shown  by  the  record.  The  learned  circuit  judge  before 
whom  the  case  was  tried  held  in  accordance  with  the  views 
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here  expressed^  and  directed  a  verdict  in  favor  of  defendant. 
The  judgment  must  be  affirmed. 
The  other  justices  concurred. 

PUBCHASES   BY  EXECUTOBS,  ETC.,  AT  THEIB  OWN 

SAT.TiS. 

1.  Purchase  of  Real  Estate  of  Decedent. 

1.  Executors,  etc.»  may  not  Furohase  their  Decedent's 
Beal  Estate— Such  Purchases  Voidable.— In  accordance  with  the 
principle  of  equity  that  no  one  who  occupies  a  confidential  rela- 
tion can  do  any  valid  act  inconsistent  with  the  nature  of  that 
relation,  and  the  duties  arising  out  of  it,  an  executor  or  admin- 
istrator who  hecomes  a  purchaser  of  any  portion  of  the  estate 
of  his  decedent,  is  held  to  have  committed  a  fraud  upon  the 
trust  reposed  in  him ;  and  the  sale  will  be  set  aside,  at  the 
instance  of  any  one  interested  in  the  estate,  as  heir,  legatee,  or 
creditor,  though  the  transaction  may  have  been  fair  and  open, 
and  the  price  paid  been  the  full  value  of  the  property ;  for  as 
executor,  it  is  his  duty  to  obtain  the  best  price  possible,  and  as 
purchaser,  his  interest  is  to  buy  at  as  low  a  figure  as  he  can ; 
and  the  law  deems  this  conflict  between  duty  and  interest  irre- 
concilable :  Hall  V,  Hallet,  1  Cox,  Ch.  134 ;  Ex  parte  James,  8  Ves. 
348 ;  Fosbrooke  v.  Balguy,  1  My.  &  K.  226  ;  Michoud  v.  Girod, 
4  How.  503 ;  Latham  v.  Barney,  14  Fed.  Rep.  433 ;  Frazer  v, 
Lee,  42  Ala.  25 ;  Daniel  v,  Stough,  73  Ala.  379 ;  Wright  v.  Camp- 
bell, 27  Ark.  637 ;  Sheldon  v,  Woodbridge,  2  Root,  (Conn.)  473 ; 
Fleming  v.  Foran,  12  Ga.  594;  Anderson  v.  Green,  46  Ga.  361  ; 
Handiin  v,  Davis,  81  Ky.  34 ;  Litchfield  v.  Cudworth,  15  Pick. 
(Mass.)  23 ;  McGowan  v.  McGowan,  48  Miss.  553 ;  Campbell 
V,  Johnston,  1  Sandf.  Ch.  (N.  Y.)  148;  Boerum  v.  Schenck, 
41  N.  Y.  182;  Tayloe  v.  Tayloe,  108  N.  C.  69;  Armor  v,  Coch- 
rane, 66  Pa.  308 ;  Fortune  v.  Killebrew,  70  Tex.  437  ;  Mead 
V.  Byington,  10  Vt.  116*;  Bailey  v.  Robinsons,  1  Gratt.  (Va.)  4; 
see  M'Key  v.  Young,  4  H.  &  M.  (Va.)  430.  A  fortwri  the  sale  will 
be  set  aside,  when  there  are  circumstances  which  go  to  indicate 
unfairness,  such  as  inadequacy  of  price :  Darcus  v.  Crump,  6 
B.  Mon.  (Ky.)  363;  Hudson  v.  Hudson,  5  Munf.  (Va.)  180. 
It  will  not  better  the  position  of  the  executor  that  the  sale  was 
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made  by  a  co-executor  or  co-administrator :  Greene  v.  Holt,  76 
Mo.  677 ;  Gordon  v,  Finlay,  3  Hawks,  (N.  C.)  239 ;  Beeson  r. 
Beeson,  9  Pa.  279  ;  and  if  a  stranger  join  with  him  in  making 
the  purchase,  it  is  not  thereby  validated:  Brackenridge  v. 
Holland,  2  Blackf.  (Ind.)  377;  see  Clark  v,  Clark,  65  N.  C. 
655  ;  but  if  the  purchase  was  without  actual  fraud  and  for  a 
fair  price,  the  sale  will  not  be  set  aside  as  to  the  stranger : 
Price  V,  Winter,  15  Fla.  66. 

2.  To  what  Sales  the  Bule  AppUes.— These  principles  apply 
to  sales  on  execution,  and  under  order  of  court,  equally  with 
private  sales:  McMillan  v.  Rushing,  80  Ala.  402;  Boyd  v.  Blank- 
man,  29  Cal.  19;  Brackenridge  v.  Holland,  2  Blackf.  (Ind.)  377; 
Shaw  V.  Swift,  1  Ind.  565;  Hunsucker  v.  Smith,  49  Ind.  114; 
Murphy  v.  Teter,  56  Ind.  545 ;  Chronister  v.  Bushey,  7  W.  &  S. 
(Pa.)  152 ;  In  re  Wallington's  Estate,  1  Ashm.  (Pa.)  307 ;  Beeson 
V.  Beeson,  9  Pa.  279 ;  even  though  the  execution  is  in  favor  of  the 
executor,  and  was  levied  before  he  assumed  the  trust :  Martin  v. 
Wyncoop,  12  Ind.  266;  and  a  ratification  of  the  sale  by  the 
court  that  ordered  it  will  not  preclude  a  court  of  equity  from 
setting  it  aside :  Conway  v.  Green,  1  Har.  &  J.  (Md.)  161 ;  In 
re  Myer's  Estate,  9  Pa.  C.  C.  439.  But  when  the  sale  is  not  at 
the  instance  of  the  executor,  the  rule  does  not  apply ;  and  he 
can  purchase  at  a  sale  under  proceedings  adverse  to  the  interest 
of  the  cestui  que  truMy  as  when  land  is  sold  under  a  mortgage  to 
a  third  person,  or  under  a  ground-rent  deed :  In  re  McManus's 
Estate,  14  Pa.  C.  C.  379 ;  see,  however,  Evertson  v,  Tappen,  5 
Johns.  Ch.  (N.  Y.)  497. 

3.  Indirect  Purchases  Equally  Voidable.— The  rule  cannot 
be  evaded  by  an  indirect  purchase ;  and  if  an  executor  or  ad- 
ministrator buys  at  his  own  sale  through  the  medium  of  or  in 
the  name  of  a  third  person,  the  transaction  is  voidable,  equally 
as  if  he  had  purchased  directly.  Any  fact  which  creates  a  pre- 
sumption of  collusion,  such  as  the  execution  of  the  two  con- 
veyances on  the  same  day,  or  the  fact  that  the  purchaser  resells 
to  the  executor  before  the  sale  to  him  is  confirmed,  or  that  he 
was  without  apparent  means  to  make  the  purchase,  will  gen- 
erally be  held  conclusive  evidence  of  fraud :  Swayze  v,  Burke, 
12  Pet.  11 ;  McMillan  v.  Rushing,  80  Ala.  402 ;  Wright  v.  Walker, 
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80  Ark.  44 ;  Gibson  v,  Herriott,  55  Ark.  85  ;  Bland  v.  Fleeman, 
58  Ark.  84 ;  Boyd  v,  Blankman,  29  Cal.  19 ;  Scott  v,  Umbarger, 
41  Cal.  410 ;  Jones  v.  Hanna,  81  Cal.  507 ;  Ridgeway  v.  Ridge- 
way,  84  Ga.  25 ;  Miles  v.  Wheeler,  43  111.  123 ;  Coat  v.  Coat,  63 
111.  73 ;  Borders  v.  Murphy,  125  111.  577 ;  Shaw  v.  Swift,  1  Ind. 
565  ;  Rice  v.  Cleghorn,  21  Ind.  80 ;  Potter  v.  Smith,  36  Ind.  231 
Carter  v.  Lee,  51  Ind.  292;  Murphy  v.  Teter,  56  Ind.  545 
Morgan  V.  Wattles,  69  Ind.  260 ;  Fisher  v.  Bush,  133  Ind.  315 
Comegys  v.  Einerick,  134  Ind.  148 ;  Read  v,  Howe,  39  Iowa, 
553;  Singstack  v.  Harding,  4  Harr.  &  J.  (Md.)  186;  Beaubien 
V,  Poupard,  Harr.  (Mich.)  206 ;  Clark  v.  Drake,  63  Mo.  354 ; 
Den  V.  Wright,  7  N.  J.  L.  175;  Den  v,  McKnight,  11  N.  J.  L. 
385;  Winter  v.  Geroe,  5  N.  J.  Eq.  319;  Scott  v.  Gamble, 
9  N.  J.  Eq.  218 ;  Mulford  v.  Bowen,  9  N.  J.  Eq.  797 ; 
Obert  V.  Obert,  10  N.  J.  Eq.  98 ;  Smith  v.  Drake,  23  N.  J. 
Eq.  302  ;  Johns  v.  Norris,  27  N.  J.  Eq.  485 ;  Bechtold  v.  Read, 
49  N.  J.  Eq.  Ill ;  Woodruff  t?.  Cook,  2  Edw.  Ch.  (N.  Y.)  259 ; 
Roberts  v.  Roberts,  65  N.  C.  27 ;  Froneberger  v.  Lewis,  70  N.  C. 
456  ;  Glass  v.  Greathouse,  20  Ohio,  503 ;  Piatt  v.  Longworth, 
27  Ohio  St.  159 ;  Layton  v,  Hogue,  5  Oreg.  93 ;  Chronister  v, 
Bushey,  7  W.  &  S.  (Pa.)  152 ;  Gaston  v.  Dashiell,  55  Tex.  508  ; 
Wipff    V.   Heder,  6  Tex.  Civ.  App.  685 ;    Peirce  v,  Graham, 

85  Va.  227  ;  Davies  v.  Hughes,  86  Va.  909 ;  McCrubb  v.  Bray, 
36  Wis.  333.  Thus,  the  husband  of  an  administratrix  or 
executrix  cannot  purchase  from  a  co-administratrix  without  the 
consent  of  all  the  cestuis  que  trust :  In  re  Pepperell,  27  W.  R.  410  ; 
In  re  Schaefer's  Estate,  10  Pa.  C.  C.  100  ;  especially  if  he  after- 
wards conveys  it  to  her :  Lagger  v.  Mutual  Loan  &  Bdg.  Assn., 
146  111.  283 ;  a  sale  to  a  third  person,  who  afterwards  conveys 
to  the  wife  of  the  administrator,  will  be  set  aside  :  McGaughey  v. 
Brown,  46  Ark.  25 ;  and  a  sale  made  in  pursuance  of  an  agree- 
ment between  the  executor  of  the  estate  and  his  partner  in 
business,  by  which  the  partner  was  to  buy  the  property  in  his 
own  name,  but  for  the  benefit  of  the  firm,  will  ako  be  set  aside  : 
Carroll  v.  Cockerham,  38  La.  An.  813.    So,  in  Davies  v,  Hughes, 

86  Va.  909,  it  was  decided  that  although  the  executor  was 
entitled  under  the  will  to  two-thirds  of  the  land  sold,  a  sale  to 
his  clerk,  who  paid  no  consideration,  and  afterwards  resold  to 
him,  was  fraudulent.    If,  however,  there  is  no  evidence  of  fraud 
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or  coUusion,  a  purchase  by  an  executor  or  administrator  from  a 
stranger  to  whom  he  has  previously  conveyed  the  land  will  be 
valid:  West  v,  WaddiU,  33  Ark.  575;  Welch  v.  McGrath, 
59  Iowa,  519;  Calhoun  v,  McKnight,'44  La,  An.  676 ;  Vasquez 
V.  Richardson,  19  Mo.  96 ;  Wortman  v.  Skinner,  12  N.  J.  Eq. 
358 ;  Creveling  v.  Fritts,  34  N.  J.  Eq.  134 ;  Turner  v.  Shuffler, 
108  N.  C.  642 ;  Painter  v.  Henderson,  7  Pa.  48 ;  Silverthom 
v.  McKinster,  12  Pa.  67 ;  Staples  v.  Staples,  24  Gratt.  (Va.>  226 ; 
Hurt  V.  Jones,  75  Va.  341 ;  Wayland  v.  Crank,  79  Va.  602 ; 
contra,  O'Connor  v,  Flynn,  57  ,Cal.  293. 

4.  Such  Purchases  only  Voidable,  not  Void.— Such  sales  are 
not  absolutely  void,  in  spite  of  the  declarations  to  the  contrary 
that  have  been  often  made,  and  are  still  heard  from  some  quarters 
Swayzev.  Burke,  12  Pet.  11;  Nelson  v.  Hayner,  66  111.  487 
Potter  V,  Smith,  36  Ind.  231 ;  Valentine  v.  Wysor,  123  Ind.  47 
In  re  Wallington's  Estate,  1  Ashm.  (Fa.)  307 ;  Edmonds  v, 
Crenshaw,  1  McCord  Ch.  (S.  Car.)  252 ;  but  are  merely  voidable 
at  the  option  of  the  cestuis  que  trust ;  and  consequently,  if  not 
impeached  by  them,  are  good  against  all  the  world,  and  cannot 
be  questioned  collaterally :  Mercer  t\  Newsom,  23  Ga.  151 ;  Doe 
V,  Roe,  33  Ga.  163;  Smith  v,  Granberry,  39  Ga.  381 ;  Grubbs  r. 
McGlawn,  39  Ga.  672 ;  Thornton  t?.  Willis,  65  Ga.  184 ;  Williams 
r.  Rhodes,  81  111.  574 ;  Rice  t?.  Cleghom,  21  Ind.  80 ;  Hoover  v. 
Malen,  83  Ind.  195;  Comegys  v,  Emerick,  134  Ind.  148;  Hicks 
V,  Weems,  14  La.  An.  629;  Ives  r.  Ashley,  97  Mass.  198; 
Rutherford  v.  Stamper,  60  Tex.  447 ;  Dodd  v.  Tem  pieman,  76 
Tex.  57  ;  except  for  irregularities  in  the  proceedings  :  Boiling  v. 
Smith,  (Ala.)  19  So.  Rep.  370.  It  has  been  said  that  such  sales 
are  void  at  common  law,  though  only  voidable  in  equity,  the 
reason  being  that  the  only  remedy  at  law  is  by  setting  the  sale 
aside,  while  equity  can  hold  the  purchaser  as  a  trustee  either  of 
the  land  or  of  the  difference  between  its  value  and  the  price 
paid :  Den  v,  Wright,  7  N.  J.  L.  175 ;  Obert  t?.  Hammel,  18  N. 
J.  L.  73 ;  see  however,  Den  v,  McKnight,  11  N.  J.  L.  385.  But 
under  modem  systems  of  jurisprudence  this  distinction  is  rather 
theoretical  than  practical ;  and  the  general  doctrine  is,  that  such 
sales  are  voidable  only.  It  follows  that  the  executor  or  admin- 
istrator is  not  prohibited  from  purchasing ;  but  his  purchase, 
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when  made,  is  for  the  benefit  of  the  cestui  que  trufAy  who  may,  if 
he  apply  within  a  reasonable  time,  have  a  re-sale,  or  a  convey- 
ance to  him,  on  refunding  the  purchase  money :  Allan  v.  Gillet, 
21  Fed.  Rep.  273;  Rafferty  v.  Mallory,  3  Biss.  (U.  S.)  362; 
Brackenridge  v.  Holland,  2  Blackf.  (Ind.)  377 ;  Jennison  v.  Hap- 
good,  7  Pick.  (Mass.)  1 ;  Ives  v,  Ashley,  97  Mass.  198 ;  Sheldon  v. 
Rice,  30  Mich.  296 ;  Lytle  v,  Beveridge,  58  N.  Y.  593 ;  Glass  v. 
Greathouse,  20  Ohio,  503  ;  Bailey  v.  Robinsons,  1  Gratt  (Va.)  4. 
If,  therefore,  he  claims  and  occupies  the  land  as  his  own,  he 
holds  it  by  adverse  possession  :  Smith  v,  Granberry,  39  Ga.  381 ; 
GrubbI  V,  McGlawn,  39  Ga.  672.  Further,  none  but  the  cestui 
que  trust  can  attack  the  transaction ;  a  sale  by  an  administrator 
to  himself  cannot  be  avoided  by  a  stranger :  Harrington  v.  Brown, 
5  Pick.  (Mass.)  519;  and  the  devisee  of  an  heir  cannot  com- 
plain of  such  sale,  as  he  is  not  a  party  interested :  Byars  v, 
Thompson,  80  Tex.  468.  So,  the  fact  that  an  executor  or  ad- 
ministrator bids  at  his  own  sale  is  no  ground  for  annulling  the 
sale  at  the  instance  of  the  one  to  whom  the  property  is  struck 
ofiE :  Pennock's  Appeal,  14  Pa.  446 ;  Rigg  v.  Schweitzer,  170  Pa. 
549.  And  if  an  administrator  purchases  and  takes  possession 
of  the  land,  he  will  be  liable  for  the  price,  and  cannot  object  that 
he  purchased  at  his  own  sale :  Collins  r.  HoUier,  13  La.  Ann. 
586;  Dubose  v.  James,  1  McMull.  Eq.  (S.  Car.)  55. 

5.  Plaintiff  Must  Aocount  for  Amount  Paid  Out  for  Estate.— 

The  plaintiff  in  an  action  to  set  aside  such  a  sale  must  account 
for  the  amount  paid  out  of  the  proceeds  of  the  sale  on  liabilities 
of  the  estate  for  which  the  land  was  liable :  Shepherd  v.  Fisher, 
17  Ind.  229 ;  Fisher  v.  Bush,  133  Ind.  315 ;  and  for  the  amount 
paid  by  the  purchaser :  Jones  t?.  Graham,  36  Ark.  383 ;  and  for 
all  the  interests  which  the  purchaser  may  have  in  the  land  inde- 
pendent of  the  fact  of  purchase.  Thus,  in  Lewis  v.  Welch,  47 
Minn.  193,  an  administrator  held  a  note  and  mortgage  assigned 
to  him  by  the  decedent  as  collateral  security.  He  brought  suit 
as  administrator  to  foreclose  the  mortgage,  and  bought  in  the 
land  himself.  The  heirs  attacked  the  validity  of  the  proceed- 
ing ;  and  it  was  held  that  he  took  the  title  to  the  land  so  pur- 
chased in  trust  for  the  heirs,  subject  to  the  payment  of  his  debt. 
So,  in  Evertson  v.  Tappen,  5  Johns.  Ch.  (N.  Y.)  497,  the  widow 
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of  the  testator,  who  was  executrix  under  his  will,  suffered  land 
of  which  he  died  subject  to  a  mortgage  to  be  sold  under  the 
mortgage,  bought  it  in  her  own  right,  and  sold  it  On  a  bill 
against  her  by  the  heirs,  it  was  held  that  she  was  liable  to  ac- 
count to  them  for  the  proceeds  of  the  sale ;  but  that  as  widow 
of  the  testator,  she  was  entitled  to  her  dower  out  of  the  pro- 
ceeds, subject  to  her  ratable  contribution  towards  the  extinguish- 
ment of  the  mortgage  debt. 

ft 

6.  Cestui  Que  Trust  May  Bequire  Executor  to  Keep  Iiand, 
and  Account  for  Value.— If  the  cestuis  que  trust  choo^,  they 
may  require  the  executor  or  administrator,  so  purchasing,  to 
keep  the  land  bought,  and  account  for  the  value,  or  for  the 
price  that  might  have  been  obtained  :  Hall  v,  Hallet,  1  Cox  Ch. 
134 ;  Jones  v,  Graham,  36  Ark.  383 ;  Stiles  v.  Burch,  5  Paige  Ch. 
(N.  Y.)  132.  See  Skillman  v.  Skillman,  15  N.  J.  Eq.  388.  If 
he  has  sold  the  land  to  a  third  person,  he  will  be  required  to 
account  to  the  heirs  for  its  value  at  the  time  of  the  original  pur- 
chase, or  otherwise,  as  may  be  equitable,  with  interest,  after  de- 
ducting the  amount  paid  by  him :  Brackenridge  v,  Holland,  2 
Blackf.  (Ind.)  377;  Glass  v,  Greathouse,  20  Ohio,  603;  In  re 
Wallington's  Estate,  1  Ashm.  (Pa.)  307.  Thus,  in  Moore  v. 
Hilton,  12  Leigh,  (Va.)  1,  the  testator  directed  that  after  his 
death  his  land  should  be  sold  on  such  credit  as  his  executor 
might  think  best,  the  proceeds  to  be  divided  among  his  children. 
The  executor  offered  "the  estate  for  sale,  requiring  one-half  in 
cash  and  the  balance  in  two  equal  instalments,  and  purchased 
it  himself.  It  was  held  that  the  cestuis  que  trust  might  require 
him  to  keep  the  land,  and  pay,  in  addition  to  the  purchase 
money,  as  much  more  as  the  land  would  have  brought  if  it  had 
been  oflFered  for  sale  on  the  usual  terms  of  one,  two  and  three 
years'  credit.  The  heirs  need  not  act  jointly ;  each  has  a  septa- 
rate  right  of  election :  Litchfield  v.  Cudworth,  15  Pick.  (Mass.)  23. 

7.  When  such  Purchases  are  Valid.— In  Alabama,  an  execu- 
tor or  administrator  may  purchase  at  his  own  sale,  if  he  has  an 
interest  in  the  property  sold,  and  the  sale  is  made  in  the  usual 
manner,  and  is  free  from  any  unfairness:  Penny  v.  Jackson,  85 
Ala.  67 ;  but  in  other  jurisdictions,  if  the  executor  wishes  to 
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purchase  in  order  to  protect  bis  personal  interest,  he  should 
apply  to  the  court  for  leave  to  do  so  :  Froneberger  v.  Lewis,  79 
N.  C.  426;  Armor  v,  Cochrane,  66  Pa.  .308,  And  the  proper 
method  of  proceeding  to  obtain  leave  is  not  by  petition,  but 
by  bill,  bringing  in  all  the  parties  interested :  In  re  Patterson's 
Exrs.,  (N.  J.)  20  Atl.  Rep.  486.  The  rule  only  applies  to  the 
case  of  an  acting  executor,  however ;  one  who,  though  named 
as  an  executor  in  the  will,  has  not  taken  out  letters,  may  pur- 
chase property  of  the  estate  from  the  executors  who  have 
qualified:  Valentine  v,  Duryea,  37  Hun,  (N.  Y.)  427;  and 
after  an  administrator  has  been  discharged,  he  may  purchase 
land  conveyed  by  him  to  another,  if  there  is  nothing  irregular 
or  improper  in  the  transaction :  Burris  v,  Adams,  96  Cal.  664. 
So,  the  wife  of  an  executor  or  administrator  may  buy  land,  of 
the  decedent,  in  the  absence  of  fraud  or  collusion :  Crawford  v. 
Gray,  131  Ind.  53 ;  and  so  may  his  son :  Borders  t?.  Murphy, 
125  111.  577 ;  Cain  v.  McGeenty,  41  Minn.  194. 

8.  Batiflcation  and  BBtoppeL—K  the  cestuia  qiie  tnist  ratify  the 
transaction,  either  expressly  or  by  receiving  the  proceeds  of  the 
sale,  or  any  part  thereof,  with  a  full  knowledge  of  all  the  facts, 
tfiey  cannot  afterwards  disaffirm  it :  Creamer  v,  Holbrook,  99 
Ala.  52 ;  Axton  v.  Carter,  (Ind.)  39  N.  E.  Rep.  546 ;  Scott  v. 
Gamble,  9  N.  J.  Eq.  218;  Mulford  v.  Bowen,  9  N.  J.  Eq.  797; 
Dunlap  V.  Mitchell,  10  Ohio,  117 ;  Bruch  t?.  Lantz,  2  Rawle,  (Pa.) 
392;  Beeson  v.  Beeson,  9  Pa.  279;  unless  they  receive  them 
under  protest  and  with  a  reservation  of  their  right  to  contest  the 
sale:  Boerum  v,  Schenck,  41  N.  Y.  182.  The  ratification,  how- 
ever, only  goes  to  the  extent  of  the  interest  of  the  one  who 
ratifies,  and  will  not  bind  other  interests.  Thus,  the  ratification 
of  such  a  sale  by  the  heirs  and  devisees  will  not  prevent  the 
decedent's  creditors  from  taking  the  land  in  execution  as  his 
estate :  Bruch  v.  Lantz,  2  Rawle,  (Pa.)  392 ;  see  Grubbs  v. 
McGlawn,  39  Ga.  672. 

9.  AoqtiieBcence— Laches.— Acquiescence,  with  full  knowledge 
of  the  facts,  will  also  bar  the  right  to  repudiate  the  sale,  if  the 
cestui  que  trust  does  not  move  within  a  reasonable  time :  Rudolph 
V.  Underwood,  88  Ga.  664.    Accordingly,  a  delay  often:  Brown 
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V.  Weaver,  28  Ga.  377 ;  thirteen :  Fuller  v.  Little,  59  Ga.  338 ; 
twenty  :  Melms  v.  Pabst  Brewing  CJo.,  (Wis.)  66  N.  W.  Rep. 
518 ;  and  twenty-four  years :  Doe  v.  Roe,  33  Ga.  163 ;  has  been 
held  to  affirm  the  sale.  So,  a  delay  of  seven  years  after  arriving 
of  age  is  not  reasonable  when  the  heirs  could,  with  the  least 
diligence,  have  learned  of  their  rights  on  becoming  of  age: 
Etheredge  v.  Slayton,  94  Ga.  496.  And  as  a  general  rule,  if  the 
transaction  is  not  impeached  within  the  time  prescribed  by  the 
statute  of  limitations,  the  cestuia  que  trust  will  be  thereafter  de- 
barred from  attacking  it,  unless  they  can  show  actual  fraud : 
Watson  V.  Toone,  6  Madd.  153 ;  White  v.  Moss,  67  Ga.  89 ; 
Candler  v,  Clarke,  90  Ga.  550;  Fisher  v.  Bush,  133  Ind.  315; 
Musselman  v.  Eshleman,  10  Pa.  394.  But  mere  knowledge  by 
the  .heirs  of  the  purchase  by  the  administrator,  and  allowing 
him  to  make  valuable  improvements,  without  objection,  does 
not  estop  them :.  Potter  v.  Smith,  36  Ind.  231 ;  Smith  v.  Drake, 
23  N.  J.  Eq.  302  ;  the  administrator  has  only  a  claim  to  be  re- 
imbursed from  the  first  moneys  arising  from  a  re-sale. 

• 

10.  Bona  Fide  Purchaser  f^om  Executor  Protected.— Though 
a  purchase  of  real  estate  by  an  executor  or  administrator  is 
voidable,  as  against  him,  and  against  purchasers  with  notice  : 
O'Connor  v.  Mahoney,  159  111.  69 ;  Edmonds  v.  Crenshaw,  1 
McCord  Ch.  (S.  Car.)  252;  a  bona  fide  purchaser  from  him, 
without  notice,  and  for  a  valuable  and  full  consideration,  takes 
an  indefeasible  title :  Fuller  v.  Little,  59  Ga.  338 ;  Blood  t?. 
Hayman,  13  Mete.  (Mass.)  231 ;  Bobbins  v.  Bates,  4  Cush. 
(Mass.)  104;  Otis  v.  Kennedy,  (Mich.)  65  N.  W.  Rep.  219, 
supra ;  Booraem  v.  Wells,  19  N.  J.  Eq.  87 ;  Haberman  v.  Baker, 
128  N.  Y.  253  ;  Melms  v.  Pabst  Brewing  Co.,  (Wis.)  66  N.  W. 
Rep.  518 ;  contra^  Hoffman  v,  Harrington,  28  Mich.  90. 

II.  Purchase  of  Personal  Property  .of  Decedent. 

11.  Purchase  of  Personal  Property  of  Estate  by  Executor, 
etc.— The  rules  that  apply  to  the  purchase  of  a  decedent's 
real  estate  by  an  executor  or  administrator  at  his  own  sale 
apply  also  to  the  purchase  by  such  persons  of  personal  prop- 
erty belonging  to  the  estate.  It  is  therefore  the  general  doctrine 
that  an  executor  or  administrator  cannot  purchase  such  prop- 
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erty,  either  personally,  or  through  the  medium  of  a  third  per- 
son, though  the  sale  be  open  and  public,  and  the  price  paid  be 
fair :  Cooke  v.  Collingridge,  1  L.  J.  Ch.  74 ;  Payne  v.  Turner, 
36  Ala.  623;  Nelson  v.  Hayner,  66  111.  487;  Ely  v.  Comm.,  5 
Dana,  (Ky.)  398 ;  Scott  v.  Burch,  6  Har.  &  J.  (Md.)  67 ;  Baines 
V.  McGee,  9  Miss.  208 ;  Pearson  v.  Moreland,  15  Miss.  609 ;  In 
re  Bach's  Estate,  12  N.  Y.  Suppl.  712 ;  Stallings  v.  Foreman,  2 
Hill  Ch.  (S.  Car.)  401 ;  Green  v.  Sargeant,  23  Vt.  466 ;  Anderson 
V,  Fox,  2  H.  &  M.  (Va.)  245 ;  and  though  all  those  interested 
were  present  and  assented  to  the  sale :  Ryden  v,  Jones,  1  Hawks, 
(N.  C.)  497.  He  may  be  treated  as  a  purchaser  for  the  benefit 
of  the  ce8tui  que  trust :  Williams  r.  Marshall,  4  Gill  &  J.  (Md.)  376 ; 
and  must  account  therefor  for  the  full  value,  with  interest  from 
the  date  of  the  purchase,  or  if  he  resells  it,  for  such  higher 
price  as  he  obtains  over  the  amount  paid :  Shine  v.  Redwine, 
30  Ga.  780 ;  Griswold  v.  Chandler,  5  N.  H.  492  ;  Ford  v.  Blount, 
3  Ired.  L.  (N.  C.)  516;  Denholm  v,  McKay,  148  Mass.  434; 
Coppels'  Estate,  4  Phila.  (Pa.)  378.  The  confirmation  by  the 
orphans' court  of  an  account  in  which  the  administrator  charges 
himself  with  the  amount  paid  by  him  on  his  purchase  of  the 
property  of  the  decedent  will  not  estop  those  interested  from 
prosecuting  a  suit  in  equity  to  compel  him  to  surrender  the  prop- 
erty :  Green  v,  Sargeant,  23  Vt.  466 ;  and  if  a  stranger  join 
with  the  administrator  in  making  the  purchase,  the  two  stand 
in  no  better  situation  than  if  the  latter  alone  had  made  it : 
Mitchum  v.  Mitchum,  3  Dana,  (Ky.)  260.  It  has  been  held, 
however,  that  a  purchase  by  an  executor  who  had  an  interest  in 
the  estate,  if  fair,  will  be  upheld :  Brannan  v.  Oliver,  2  Stew. 
(Ala.)  47;  Saltmarsh  v.  Beene,  4  Port.  (Ala.)  283;  McLane  v. 
Spence,  6  Ala.  894 ;  Julian  v,  Reynolds,  8  Ala.  680 ;  Trimmier 
V.  Trail,  2  Bail.  (S.  Car.)  480 ;  and  if  the  sale  be  made  under  ad- 
verse proceedings  by  a  creditor  of  the  decedent,  the  executor 
can  purchase  thereat:  Blount  v.  Davis,  2  Dev.  L.  (N.  C.)  19. 
So,  since  such  a  sale  is  voidable  only,  it  is  good  as  against  all  but 
the  cestuis  que  trust;  B,nd  a  sale  by  the  administrators  of  an 
estate  to  one  of  their  number  cannot  be  set  aside  by  a  creditor 
of  one  of  the  heirs :  Lothrop  ^.  Wightman,  41  Pa.  297 ;  nor 
can  an  administrator  avoid  a  sale  to  himself  on  the  ground  that 
it  was  a  breach  of  trust :  Dubose  v,  James,  1  McMull.  Eq.  (S. 
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Car.)  55;  Stronaxsh  v,  Stronach,  20  Wis.  129.  Further,  though 
a  sale  to  an  executor  or  administrator  will  be  set  aside  as 
against  purchasers  with  notice :  McCartney  v,  Calhoun,  17  Ala. 
801 ;  yet  it  will  be  valid  as  to  purchasers  without  notice:  Can- 
non 17.  Jenkins,  1  Dev.  Eq.  (N.  C.)  422 ;  Price  v,  Nesbit,  1  Hill 
Ch.  (S.  Car.)  445 ;  and  in  any  case  the  election  to  repudiate  a 
sale  by  the  administrator  to  himself  must  be  made  within  a 
reasonable  time  :  Flanders  v.  Flanders,  23  Ga.  249  ;  Williams  v, 
Marshall,  4  Gill  &  J.  (Md.)  376.  A  delay  of  twenty-five  years 
is  fatal  to  the  claim :  Todd  v.  Moore,  1  Leigh,  (Va.)  457. 


Fraudulent  Oonveyances— Husband  and  Wife— Inade- 
quate Price— Appeal— Interlocutory  Decree* 

WOOD  ET  AL.  V.  HARMISON  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia.  Nov.  30, 1895.) 

(23  S.  E.  Rep.  560.) 

An  interlocutory  decree  that  is  appealable  as  one  adjudicating  the  prin- 
ciples of  the  cause  is  one  which  adjudicates,  not  some,  but  all  the  questions 
raised  in  the  pleadings  or  otherwise,  and  so  far  adjudicates  that  it  deter- 
mines the  principles  and  rules  by  which  relief  is  to  be  administered  to 
the  parties,  so  that  it  is  only  necessary  to  apply  such  principles  and  roles 
to  the  facts  in  order  to  decree  the  relative  rights  of  the  parties  in  the 
subject-matter  of  the  suit. 

When  a  conveyance  is  made  from  husband  to  wife,  and  it  is  attacked 
by  his  creditors  as  fraudulent,  the  burden  is  on  her  to  show  that  she 
paid  a  fair  consideration  out  of  her  separate  estate,  and,  having  shown 
this,  the  burden  then  rests  on  the  creditor  to  show  fraud ;  but  it  requires 
less  evidence  to  show  it  than  if  the  transaction  were  between  strangers. 

A  husband  tranpferred  to  his  wife,  owning  separate  estate,  real  estate 
charged  with  liens,  in  consideration  that  she  pay  the  liens.  She  acted  in 
entirely  good  faith,  and  free  of  fraudulent  design  as  to  his  creditors,  and 
without  notice  of  fraudulent  intent  on  his  part.  Held,  that  she  was  a 
purchaser  for  valuable  consideration,  without  notice,  and  s»  such  pro- 
tected against  his  creditors  by  section  1,  c.  74,  Code ;  bnt  that,  owing 
to  their  relations,  such  transactions  must  be  scanned  closely,  and  it  must 
appear  clearly  that  she  was  free  from  fraud,  and  that  any  payments  on 
liens  made  under  the  transfer  were  not  from  the  estate  of  the  husband. 
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When  fraadalent  intent  against  creditors  is  sought  to  be  made  out 
against  a  transfer  of  his  property  by  a  debtor  on  the  sole  ground  of 
inadequacy  of  price,  without  any  other  element  tending  to  show  fraud, 
the  inadequacy  must  be  so  great  as  tiiirly  to  induce  the  belief  of  fraudu- 
lent intent. 

Appeal  from  Circuit  Court,  Cabell  county. 

Bill  by  Wood,  Brown  &  Co.  and  others  against  Emma  L. 
Harmison  and  others  to  set  aside  a  conveyance.  From  a 
decree  for  plaintiffs,  defendant  Harmison  appeals.  Reversed. 

J.  0.  McClueVj  for  appellant. 
Merrick  &  Smith,  for  appellees. 

Brannon,  J. — The  bill  in  this  case  exhibited  in  the 
circuit  court  of  Cabell  county  by  Wood,  Brown  &  Co.  and 
other  firms  against  Emma  L.  Harmison  and  others,  alleged, 
among  other  things,  that  the  firm  of  Harmison  &  Hill  was 
indebted  to  the  plaintiffs ;  that  Harmison  &  Hill  had  been 
composed  of  Frank  J.  Harmison,  deceased,  and  A.  E.  Hill, 
deceased  ;  that  Frank  J.  Harmison  by  his  will  gave  all  his 
property  to  his  widow,  Emma  L.  Harmison;  that  when 
Harmison  died  the  business  of  the  firm  of  Harmison  & 
Hill  was  going  on  under  the  control  of  A .  E.  Hill,  as  mana- 
ger, and  the  business  was,  by  permission  of  Mrs.  Harmison, 
continued  for  some  time  after  Harmison's  death ;  that  the 
goods  sold  by  the  plaintiffs  to  Harmison  &  Hill  before  Har- 
mison's  death  were  sold  on  the  credit  of  the  firm  as  then 
constituted,  and  those  sold  after  his  death  were  sold  under 
the  faith  inspired  by  certain  statements  of  Hill ;  that  Mrs. 
Harmison,  who  had  large  means,  was  then  a  partner,  and 
that  she  was  in  fact  such  partner  ;  that  Hill  had  since  died, 
leaving  no  estate,  and  that,  as  claimed  by  Mrs.  Harmison, 
her  husband  left  no  estate  at  his  death  ;  that  Harmison,  in 
his  life,  purchased  valuable  real  estate,  and  paid  large  sums 
thereon,  and  had  conveyed  it  to  his  wife,  Emma  L.  Harmi- 
son, subject  to  some  unpaid  purchase  money  due  from 
Harmison ;  that,  when  he  so  conveyed  said  real  estate  to  his 

20 
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wife,  said  Frank  J.  Harinison  was  insane,  and  incapable  of 
executing  such  conveyances,  and  that  she  had  procured 
such  conveyances  by  taking  advantage  of  his  condition,  and 
that  the  conveyances  were  void  as  to  said  creditors  for  that 
reason,  and   also  because  without  valuable  consideration, 
and  taken  by  her  with  intent  to  hinder,  delay,  and  defraud 
creditors,  and  that  the  real  estate  was  liable  to  their  debts ; 
that  there  were  some  assets  in  the  hands  of  Hill's  adminis- 
trator, as  representative  of  a  surviving  partner,  arising  from 
assets  of  the  firm  of  Harmison  &  Hill.    And  the  prayer  of 
the  bill  was  that  the  plaintifiTs  debts  be  decreed  them,  that 
Emma   L.  Harmison  be  decreed  liable  therefor,  that  the 
accounts  of  the  administrators  of  Harmison  &  Hill  be  set- 
tled, that  the  real  estate  conveyed  by  Harmison  to  his  wife 
be  charged  with  the  debts,  and  the  conveyances  to  her  held 
void  and  annulled  as  to  them,  and  for  general  relief.     A 
decree  was  pronounced  which  declares  fraudulent  and  void 
the  transfers  of  real  estate  of  Frank  J.  Harmison  to  his  wife, 
to  the  extent  of  certain  sums  which  he  had  paid  in  the  pur- 
chase of  the  estate,  so  far  as  the  transfer  affected  debts  of 
the  firm  of  Harmison  &  Hill  incurred  in  the  lifetime  of 
Frank  J.  Harmison ;  and  the  decree  declares  that  the  credit- 
ors, to  that  extent,  have  right  to  charge  the  property  in 
Emma  L.   Harmison's  hands.     The  decree  absolves  her 
from  personal  liability  for  debts  contracted  by  Hill,  the  sur- 
viving partner  of  Harmison  &  Hill,  after  Harmison's  death. 
The  decree  then  declares  that  in  order  to  make  a  final  decree 
a  reference  was  necessary,  and  it  referred  the  case  to  a  com- 
missioner to  ascertain  and  report  what  debts  Frank  J.  Har- 
mison owed,  and  what  debts  Harmison  <fe  Hill  owed,  at  the 
dates  of  the  conveyances  by  Harmison  to  his  wife ;  what 
portion  of  the  debts  yet  remained  unpaid,  what  portions  of 
the  debts  existed  when  Harmison  died,  and  what  portion 
had  been  incurred  since  his  death ;  what  liens  for  purchase 
money  yet  remained  on  the  said  realty — and  to  settle  the 
accounts  of  A.  E.  Hill,  administrator. 
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Ab  a  prerequisite  to  the  decision  of  the  matters  brought 
before  us  for  decision,  we  must  determine  whether  we  have 
jurisdiction  to  decide  them  as  this  question  is  raised.     Is 
the  decree  appealed  from  such  a  decree  as  will  warrant  an 
appeal  ?    At  one  time  in  Virginia  only  a  final  decree  would 
support  an  appeal.     To  this  rule  there  were  objections.     It 
was  difficult  to  say  what  were  final  decrees.     And  further, 
why,  after  a  decree  settling  the  real  principles  of  the  case, 
leaving  nothing  to  be  done  but  to  execute  it,  let  it  go  on,  at 
cost  of  time  and  money,  and  after  all  was  done,  reverse  all? 
Would  it  not  be  better  to  at  once  test  that  decree  by  appeal? 
But  it  would  not  do  to  allow  an  appeal  from  any  decree  or 
order  just  because  it  settled  something  in  the  case,  though 
important,  leaving  important  subjects  yet  untouched ;  for 
that   would  greatly   delay  the   lower  court,   by  repeated 
appeals,   and   fill  the   appellate  court  with   innumerable 
appeals.     In  the  Code  of  1849,  and  by  prior  legislation,  the 
field  of  appeals  was  considerably  enlarged  by  allowing  them 
to  certain  decrees  and  orders,  not  final,  but  interlocutory  in 
character,  mentioning  certain  specific  ones,  and  adding  any 
decree  or  order  "adjudicating  the  principles  of  the  cause." 
Our  Code,  in  chapter  135,  §  1,  has  enlarged  upon  the  Vir- 
ginia Code,  and  continued  the  appealability  of  "  decree  or 
order  adjudicating  the  principles  of  the  cause."     No  pro- 
vision in  that  statute  will  sustain  this  appeal,  unless  the  • 
decree  be  one  adjudicating  the  principles  of  the  cause,  within 
the  true  meaning  of  that  provision.     Not  ever)'^  decree  that 
adjudicates  principles  of  the  cause  is  ground  for  appeal.     It 
might  warrant  one  as  falling  under  some  specified  charac- 
ter giving  a  right  of  appeal,  as,  for  instance,  that  it  dissolved 
or  refused  to  dissolve  an  injunction,  or  required  money  to  be 
paid,  or  the  possession  or  title  of  property  to  be  changed,  or 
real  estate  to  be  sold  ;  but  if  coming  under  no  other  head, 
and  seeking  shelter  under  the  clause  quoted,  it  must  still 
have  a  certain  character,  as  adjudicating  the  principles  of 
the  cause — not  part  of  them,  but  all  of  them,  as  it  was  not 
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intended  that  a  dozen  decrees,  disposing  of  the  matters  in 
controversy  by  piecemeal,  should  each  be  appealed.  In 
Shirey  v.  Musgrave,  29  W.  Va.  131,  11  S.  E.  Rep.  914,  it 
was  held  that  this  statute  authorizes  an  appeal  under  this 
clause  only  when  the  decree  adjudicates  all  questions  raised 
in  the  cause  by  pleading  or  otherwise,  and  that,  if  any  one  of  a 
number  of  questions  involved  is  left  undetermined,  it  is  not 
appealable.  That  case  does  not  settle  this  case,  however. 
It  was  not  appealable  because  it  left  some  questions  undis- 
posed of,  while  in  this  case  the  question  is  whether,  though 
the  decree  does  pass  on  all  the  questions  in  controversy, 
does  it  so  far  pass  upon  them  as  to  enable  us  to  say  that  it 
adjudicates  the  principles  of  the  case?  This  decree  ascer- 
tains no  certain  debts,  decrees  none  against  the  property, 
sells  no  property,  settles  no  accounts  of  administrators,  but 
leaves  those  matters  for  the  future,  upon  the  return  of  the 
commissioner's  report.  Clearly,  that  deprives  it  of  the 
character  of  a  final  decree  ;  but  does  it  still  sufficiently  decide 
the  principles  involved  in  the  case  to  call  for  an  appeal?  I 
think  it  does,  because  it  holds  the  conveyances  to  Mrs.  Har- 
mison  from  her  husband  void  as  to  creditors  with  debts 
established  by  the  record,  and  holds  the  land  liable  in  her 
hands  to  their  payment.  The  cardinal  questions  in  the  suit 
are  whether  the  deeds  are  void  as  to  certain  debts,  and  the 
.land  liable  therefor,  and  whether  Mrs.  Harmison  is  per- 
sonally liable,  and  they  are  adjudicated,  and  all  other  mat- 
ters are  but  subsidiary  or  sequential  to  those  matters.  It 
only  remains  to  apply  the  principles  so  adjudicated,  and  the 
case  is  ended.  The  decree  lays  out  the  way  for  further 
adjudication.  Upon  the  same  clause  we  have  Virginia 
cases  which  sustain  this  view.  Reed  v.  Cline's  Heirs,  9  Gratt. 
(Va.)  136,  was  a  suit  to  enforce  specific  execution  of  a  title 
bond  for  the  sale  of  land,  and  the  statute  of  limitations  was 
pleaded,  and  the  circuit  court  only  directed  an  issue  to  try 
whether  the  title  bond  had  been  executed,  and  assigned  and 
lost ;  th^s  impliedly  deciding  that,  if  it  had  been  so  executed 
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and  assigned,  the  plaintiff  was  entitled  to  relief  over  the 
statute  of  limitations.  Held  an  appealable  case,  though  it 
only  impliedly  decided  the  principles  of  the  case,  and  gave 
no  decree  of  performance.  In  Garrett's  Admx.  v.  Bradford, 
28  Gratt.  (Va.)  609,  it  is  held  that  a  decree  which  overrules 
exceptions  to  a  commissioner's  report,  and  confirms  the 
report  as  to  questions  involved  in  the  exceptions,  is  a  decree 
settling  the  principles  of  the  cause,  as  to  them,  so  as  to  sus- 
tain an  appeal,  though  the  report  be  recommitted  as  to 
other  matters.  Jameson  v.  Jameson's  Admx.,  86  Va.  51,  9 
S.  E.  Rep.  480,  holds  that  a  decree  that  adjudicates  the  prin- 
ciples- of  a  case  is  appealable,  though  leaving  something  yet 
to  be  done  by  the  court.  In  Lancaster  v.  Lancaster,  86  Va. 
201,  9  S.  E.  Rep.  988,  the  rule  is  stated — and  it  fits  this  case 
— that  an  order  adjudicating  the  principles  of  a  cause  is  one 
which  so  far  determines  the  rules  or  methods  by  which  the 
rights  of  the  parties  are  to  be  worked  out  finally  that  it  is 
only  necessary  to  apply  these  rules  or  methods  to  the  facts, 
in  order  to  ascertain  the  relative  rights  of  the  parties  with 
regard  to  the  subject-matter  of  the  suit.  I  think  the  Vir- 
ginia cases  hold  that,  if  a  decree  only  adjudicate  one  of  the 
questions,  that  is  enough.  I  prefer  the  rule  of  Shirey  v. 
Musgrave,  because  it  prevents  repeated  appeals  from  inter- 
locutory decrees.  It  will  be  understood  that  what  is  said 
on  this  subject  above  relates  to  chancery  proceedings,  not  to 
those  at  law. 

I  now  come  to  the  merits.  Are  the  two  conveyances  from 
Harmison  to  his  wife  fraudulent  as  to  the  creditors  of  the 
firm  of  Harmison  &  Hill,  who  assault  them,  and  seek  on 
that  ground  to  sell  the  land  for  their  debts?  By  one  of 
these  conveyances,  dated  March  20,  1893,  Harmison  con- 
veyed to  his  wife  various  lots  in  Huntington  and  Central 
City.  All  these  lots,  except  three  of  small  value,  as  com- 
pared with  others,  were  under  purchase  money  liens,  which' 
the  deed  required  Mrs.  Harmison  to  pay.  By  the  other  of 
said  conveyances,  Harmison,  on  April  17,  1893,  assigned  to 
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his  wife  all  his  right  to  two  lots  in  Huntington  which  he 
had  purchased  at  a  judicial  sale,  and  on  which  rested  an 
unpaid  balance  of  over  (1,100  purchase  money,  which  this 
conveyance  required  the  wife  to  pay,  and  then  obtain  a  deed 
from  the  commissioner  of  the  court.  The  evidence  shows 
that  Mrs.  Harmison  owned  a  very  considerable  (in  fact,  a 
large)  separate  estate  in  Maryland,  derived  from  her  father 
and  brother ;  that  Harmison  had  been  an  active,  sober, 
capable*business  man,  engaged  some  time  back  in  mercan- 
tile business  at  several  points ;  that  he  owed  no  individual 
debts,  save  those  for  said  property,  at  the  date  of  these  con- 
veyances, and  had  been  thought  to  be  well  off — ^in  fact,  a 
man  of  large  business  and  means ;  that  he  was  a  member 
of  the  firm  of  Harmison  &  Hill,  carrying  on  a  large  store  at 
Parkersburgh,  managed  by  Hill,  while  Harmison  took  no 
active  part  in  it,  but  resided  in  Baltimore,  engrossed  in 
business  transactions  there  and  at  other  points,  and  trusting 
the  management  and  control  of  the  business  of  Harmison 
&  Hill  to  Hill,  and  that  to  all  outward  appearances  that 
firm  was  doing  a  large  business  and  was  prosperous — the 
wholesalers  ever  ready  to  sell  to  it.  But  after  Harmison's 
death  some  indebtedness  was  disclosed,  and  when,  in  No- 
vember, 1893,  Mrs.  Harmison,  who  was  the  Maryland 
executrix  of  her  husband,  and  the  sole  devisee  and  legatee 
under  his  will,  went  to  Parkersburgh,  with  her  brother-in- 
law,  to  look  into  the  business  of  the  firm  in  the  hands  of 
Hill,  the  surviving  partner,  it  was  found  greatly  embar- 
rassed, owing  upward  of  $16,000,  and  the  assets  $10,101.60 
for  stock  and  fixtures,  $61.85  cash,  and  $665.29  bills  receiv- 
able— ^total,  $10,828.74.  But  it  is  of  import  to  know  what 
was  the  financial  condition  of  the  firm  when  the  convey- 
ances were  made  to  Mrs.  Harmison,  in  March  and  April, 
1893,  for  we  want  to  know  whether  she  had  knowledge  then 
of  an  indebtedness  of  that  firm.  She  did  not  know  of  any 
indebtedness  of  her  husband  individually,  save  what  he 
owed  for  his  unfortunate,  improvident  purchases  of  the 
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properties  in  Huntington  and  Central  City ;  for  no  such  debts 
appear,  save  those,  and  it  is  shown  there  were  none.  But, 
I  repeat,  it  is  important  to  know  whether  she  was  aware  of 
a  large  indebtedness  of  her  husband  as  one  of  the  partners 
in  the  firm  of  Harmison  &  Hill,  because  this  enters  materi- 
ally into  the  question  of  her  good  faith  in  taking  these  con- 
veyances from  her  husband  ;  for  if  she  got  the  property 
from  her  husband  in  consideration  of  her  relieving  him 
from  large  personal  indebtedness,  and  the  property  from 
liens  which  would  engulf  it,  and  honestly  believed  that  it 
would  leave  no  creditor  unpaid,  she  would  stand  as  a  bona 
fide  purchaser,  untainted  of  fraud,  whereas,  if  she  then 
knew  that  her  husband  was  under  heavy  liability  for 
debts  of  Harmison  &  Hill,  she  might  not  stand  as  a  bona 
fide  purchaser,  untainted  of  fraud.  Then  the  pivotal 
question  is.  Did  she  know  it?  Was  there  anything  to 
tell  her  of  it?  Here  we  first  naturally  ask  what  was 
then  the  condition  of  Harmison  &  Hill?  We  do  not  ex- 
actly— cannot  exactly — know.  We  do  know  that  when 
Harmison  died,  June  25,  1893,  his  widow  required  the 
surviving  partner  to  close  up  the  business,  and  he  spread 
broadcast  circulars  of  a  sacrifice  sale  to  close  up  the  busi- 
ness, and  did  sell  the  goods  at  reduced  prices — greatly  re- 
duced prices — up  to  Hill's  death,  November  6,  1893;  the 
sales  from  April  16  to  June  25  being  $7,114.45,  and  from 
June  25  to  November  6,  $7,262.84,  and  very  few  goods 
bought  after  Harmison's  death  (only  domestics,  to  help  dis- 
pose of  stock) — thus  showing  sales  between  April  16,  the 
date  of  the  last  deed  from  Harmison  to  his  wife,  to  Novem- 
ber 6,  (nearly  all  old  stock,)  the  large  sum  of  $14,377.29, 
leaving  it  fair  to  say  that  at  the  date  of  that  deed  the  assets 
were  over  liabilities.  Statements  made  up  from  the  books 
by  two  clerks  of  the  firm  make  the  assets,  April  16,  $26,177.02, 
very  largely  over  any  pretended  indebtedness  at  that  date. 
A  hasty  look  at  the  accounts  in  this  suit  shows  that  they 
are  about  $7,000,  and  that  of  this  about  $2,700  was  incurred 
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after  the  date  of  that  deed,  and  that  at  the  date  of  the 
earlier  deed,  conveying  the  bulk  of  the  property  to  Mrs. 
Harmison,  not  more  than  about  tl,-200  had  been  incurred. 
Adding  this  $1,200  to  two  notes  of  $4,000  and  $5,000,  later 
referred  to — if  both  ought  to  be  added — and,  at  most,  we  do 
not  see  more  than  Jl.0,200  indebtedness ;  and  most  certainly 
the  assets  were  very  decidedly  more,  even  saying  that  the 
counsel  for  plaintiffs  is  right  when  he  claims  that  $15,000 
was  the  average  stock  on  hand.  Thus,  this  firm  was  not  in- 
solvent, but  solvent,  at  the  dates  of  these  conveyances,  though 
indebted  ;  and  this  justifies  us  to  say  that  it  is  probable  Mrs. 
Harmison  not  only  did  not  know  of  an  insolvency  which 
did  not  exist,  nor  of  any  indebtedness  of  the  firm,  but  had 
reason  to  suppose  that  all  was  well  with  the  firm,  and  that 
it  was  able  to  take  care  of  itself.  It  was  then  in  the  height 
of  business  and  success,  so  far  as  any  one  but  Hill  could 
see.  Why  should  Mrs.  Harmison  know  to  the  reverse?  She 
was  hundreds  of  miles  away.  Indeed,  did  her  husband 
know  of  any  bad  condition  ?  Did  any  one  but  Hill  ?  Har- 
mison was  far  away,  engaged  in  other  fields,  and  trusted  to 
his  partner.  If  he  did  not  know,  surely  his  wife  would  not; 
and  not  likely  so  if  even  he  knew.  It  is  thus  not  probable, 
from  the  condition  and  apparent  thrift  of  the  firm,  that  she 
knew  of  or  suspected  any  of  its  indebtedness ;  and  it  is  not 
proven  she  did,  and  she  says  on  oath  she  did  not,  but  re- 
garded the  firm  prosperous.  There  was  a  note  of  $4,000  of 
the  firm.  What  its  date,  we  do  not  know.  Mrs.  Harmison 
indorsed  it,  at  Hill's  request,  in  July,  and  this  is  the  first 
she  knew  of  it.  She  paid  it.  There  was  a  note  of  $5,000, 
but  it  is  not  shown  whether  it  was  the  firm's  or  Harmison 's. 
Likely  it  was  Harmison's,  as  he  provided  for  its  payment, 
through  his  wife,  out  of  coal  stock.  We  do  not  know  what  this 
stock  was  worth.  There  is  no  definite  showing  about  it.  It 
cost  the  wife  $5,000.  This  much  is  sure.  There  is  no  show- 
ing that  she  knew  of  it  earlier  than  April  10,  1893.  She 
indorsed  it — when,  we  do  not  know ;  but  she,  in  considera- 
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tion  of  a  transfer  of  coal-company  stock,  (not  involved  in 
this  suit,  save  so  far  as  it  may  bear  as  evidence  on  the  ques- 
tion of  fraud,)  assumed  to  pay  and  did  pay  it,  by  two  checks, 
of  April  10, 1893,  and  August  5, 1894,  for  ^2,000  and  $3,000, 
which  I  understand  went  on  this  note.  Of  one  of  these 
notes  she  did  not  know  till  Hill  revealed  it  to  her  after  her 
husband's  death,  and  she  indorsed  and  paid  it.  That  was 
long  after  the  conveyances.  If  the  other  note  was  a  firm 
note,  and  she  knew  of  it  before  they  were  made,  she  under- 
took its  payment ;  and  it  has  no  force  here  to  convict  her 
of  fraud,  unless  we  shall  say  that  it  ought  to  have  moved 
her  to  suspect  other  unpaid  indebtedness ;  and  this  would 
be  going  far  in  the  line  of  supposition  and  suspicion.  Had 
she  taken  the  deeds,  leaving  this  note  unprovided  for,  we 
might  say  it  was  strong  against  her ;  but,  as  she  provided 
for  it,  it  argues  that  she  was  acting  honestly,  assuming  what 
indebtedness  she  knew  of,  and  did  not  know  of  any  more. 
She  may  have  known  of  it,  if  there  was  any  of  an  amount 
compared  with  the  assets,  and  this  does  not  appear ;  but,  if 
she  did  know  of  it,  it  is  not  shown.  We  cannot  convict  her 
of  fraud,  without  evidence,  though  she  be  the  debtor's  widow. 
Fraud  must  be  proven,  and  cannot  be  presumed.  At  this 
point  I  ask,  Where  is  the  evidence  to  fix  fraud  ?  That  Mrs. 
Harmison  paid  valuable  consideration  for  the  conveyances 
is  clear,  because  she  assumed  debts  on  the  land  then  amount- 
ing to  about  $10,000.  Of  this  large  debt  she  has  paid  more 
than  half,  and  cannot  help  paying  the  balance.  Though 
wife,  she  is  entitled,  in  a  court  of  justice,  to  hold  the  defence 
of  a  purchaser,  unless  fraud  is  fixed  upon  her.  Were  she 
without  separate  estate  amounting  to  thousands  of  dollars, 
we  might  say  her  payment  came  from  her  liusband,  and  her 
defence  fictitious;  but  this  estate  is  most  abundantly  shown, 
and  is  not  a  question  in  the  case,  and  her  payments  are 
shown  by  bank  checks.  If  not  proven  guilty  of  fraud, 
equity  ought  not  to  cause  her  to  lose  what  she  has  paid, 
which  she  must  do,  if  guilty,  even  if  the  court  would  prefer 
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the  purchase  money  not  yet  pcdd  by  her  to  the  debts  of 
creditors,  if  subjecting  the  land. 

There  is  no  evidence  that  Harmison  intended  fraud; 
much  less  any  that  the  wife  did.  Both  our  Code  and  deci* 
sions  say  that,  though  the  grantor  designed  fraud,  yet  if  the 
grantee  is  a  fair  purchaser,  in  good  faith,  without  notice  of 
the  grantor's  fraudulent  purpose,  the  purchaser's  title  can- 
not be  affected  :  Goshorn  v,  Snodgrass,  17  W.  Va,  717.  And 
a  wife,  if  a  fair,  bona  fide  purchaser,  comes  under  this  rule : 
Bump,  Fraud.  Con  v.  306 ;  Wells,  Mar.  Wom.  151.  Point  5, 
Burt  V.  Timmons,  29  W.  Va.  441,  2  S.  E.  Rep.  780,  admits 
this.  If  Harmison  did  know  of  any  indebtedness  of  the 
firm,  is  it  likely  he  would  communicate  it  to  his  wife?  The 
probability  is  that  he  would  not.  If  it  be  said  these  parties 
are  man  and  wife,  and  this  shifts  the  burden  of  proof  on  the 
wife,  as  in  cases  like  Burt  v.  Timmons,  29  W.  Va.  441,  2  S.  E. 
Rep.  780,  the  answer  is  that  this  wife  has  proven,  beyond 
even  question,  that  she  had  separate  estate,  and  actually 
paid,  and  has  purged  her  conscience  of  fraud  on  oath,  and 
guilt  is  not  proven  on  her.  What  more  can  be  demanded  ? 
To  demand  more,  under  the  circumstances  of  this  case,  would 
demand  impossibility. 

There  is  a  popular  impression  that  a  husband  cannot 
convey  to  the  wife.  That  is  a  mistake.  At  common  law 
he  could  not,  the  deed  being  void,  but  in  equity  it  was  good. 
Section  3,  c.  66,  as  last  amended  by  chapter  3,  Acts  1893, 
keeps  up  the  common  law  disability  of  the  wife  to  take  from 
her  husband  by  giving  her  capacity  to  take  property  from 
any  person  other  than  her  husband,  but  this  does  not  affect 
the  validity  of  the  deed  in  equity.  It  is  good  between  the 
parties  there :  Humphrey  v,  Spencer,  36  W.  Va.  11, 14  S.  E. 
Rep.  410.  But,  though  good  between  the  parties,  it  may  be 
void  as  to  creditors.  As  to  creditors,  it  is  a  question  of  good 
or  bad  faith,  fraud  or  honestv.  If  it  be  a  case  of  entirely 
good  faith,  based  on  a  valuable  consideration  paid  by  the 
separate  estate  of  the  wife,  or  some  other  person  than  her 
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husband,  it  is  good.  Owing  to  the  relation  of  the  parties,  a 
court  will  scan  the  transaction  with  the  utmost  scrutiny,  and 
require  the  wife  to  show  the  valuable  consideration,  and  that 
it  came  from  her  separate  estate,  and  not  covertly  from  her 
husband.  If  these  things  resting  on  her  to  show  are  shown, 
fraud  must  be  shown  by  the  creditor,  under  the  general 
rule;  but,  where  the  transaction  bears  on  its  face  any  sus- 
picion or  badge  of  fraud,  it  raises  a  presumption  of  it,  which 
she  must  meet  by  proof  of  circumstances  attesting  good 
faith  :  Hutchinson's  Exrx.  u  Boltz,  35  W.  Va.  754,  14  S.  E. 
Rep.  267.  Point  6,  Livey  v.  Winton,  30  W.  Va.  554,  4  S.  E. 
Rep.  451,  might  seem  to  impose  on  the  wife  the  burden  of 
showing  also  good  faith,  and  not  on  the  creditor.  This  may 
be  the  safer  rule,  considering  the  relation  of  husband  and 
wife.  It  may  be  but  the  practical  application  of  point  6  in 
that  case,  and  point  2  in  Burt  v.  Timmons,  29  W.  Va.  441, 
2  S.  E.  Rep.  780.  But  if  we  suppose  that  the  wife  has 
shown  payment  out  of  her  separate  estate  of  a  fair  consider- 
ation, is  that  not  logically  enough  to  call  for  proof  of  that 
which  is  a  moral  offence,  and  not  presumed  against  any 
one — fraud  ?  When  she  has  shown  that,  has  she  not  shown 
good  taith,  prima  fade  f  When  the  transaction  is  between 
husband  and  wife,  it  takes  appreciably  less  evidence  to 
establish  fraud  than  between  strangers :  Livey  v,  Winton,  30 
W.  Va.  554,  4  S.  E.  Rep.  451.  This  case  is  favorable  to  the 
wife,  over  many  past  cases  in  this  court,  in  the  facts  that 
she  paid  large  sums  out  of  a  separate  estate ;  and  the  case 
seems  fair  on  its  face,  without  badge  of  fraud.  She  had  no 
knowledge  of  her  husband's  insolvency,  if  we  can  say  he 
was  insolvent ;  for  though,  as  it  was  revealed  at  his  death 
for  the  first  time  to  even  his  wife,  that  he  had  no  substan- 
tial estate,  yet  he  had  an  interest  in  the  large  Parkersburgh 
store.  He  was  a  man  of  extensive  business.  True,  his  wife 
admits  that  he  stated  to  her  in  August  that  he  needed  some 
money  to  pay  on  the  Huntington  purchase,  as  he  had  not 
realized  some  he  expected ;  yet  that  is  not  uncommon,  and 
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she  no  doubt  believed  him  then  solvent.  If  she  knew  of  em- 
barrassment, it  was  only  that  arising  from  his  Huntington 
purchases,  and  this  she  assumed  to  pay. 

I  now  reach  another  feature  of  the  case.  Harmison  had 
already  paid  on  the  property  conveyed  to  his  wife  ^13,186.16, 
and  the  creditors  ask  :  '^  Shall  his  wife  be  allowed  to  take 
the  property  by  paying  only  the  balance  of  purchase  money, 
only  about  $10,000,  and  we  get  nothing — ^get  nothing  for 
the  large  sum  which  our  debtor  invested  in  it?  Is  this  jus- 
tice to  us?"  These  questions  seem  grave,  and  hard  to 
answer  at  first  view,  but  there  are  answers.  We  have 
shown  that  so  far  there  is  no  evidence  of  fraud  in  the  wife, 
arising  from  a  knowledge  of  indebtedness  of  her  husband, 
either  individually  or  as  a  partner.  If  an  honest  purchaser, 
she  cannot  be  deprived  of  her  defence  as  such.  We  cannot 
say  that,  though  free  of  fraud,  yet  the  large  sum  which  her 
husband  had  paid  on  the  property  was  a  gift,  and  is  liable 
as  a  voluntary  conveyance,  because  it  is  not  a  voluntary 
conveyance,  as  she  paid  valuable  consideration.  But  it  is 
said  the  property's  prime  cost  was  $22,000,  and  she  gets  it 
for  $10,000.  That  makes  no  difference,  unless  the  price  is 
so  grossly  inadequate  as  to  warrant  the  presumption  of 
fraudulent  design,  and  half-price  has  been  held  not  gross : 
Lallance  v.  Fisher,  29  W.  Va.  512,  2  S.  E.  Rep.  775.  The 
same  rule  as  to  disparity  between  the  price  paid  and  the 
real  value  does  not,  it  is  true,  prevail  where  the  contest  is 
between  a  creditor  and  an  alleged  fraudulent  alienee,  as  be- 
tween a  vendor  and  vendee ;  but,  when  fraud  is  sought  to 
be  raised  on  inadequacy  alone,  it  must  be  so  great  as 
to  strike  the  understanding  with  the  conviction  that  such 
a  sale  never  could  have  been  made  in  good  faith  :  Bump, 
Fraud.  Conv.  45.  "  The  court  has  not  been  very  particular," 
said  Sir  Thomas  Plumer,  "  as  to  the  sufficiency  of  the  con- 
sideration, if  the  contract  was  bona  fide;*^  that  is,  where 
there  is  no  other  indication  of  fraud  than  inadequacy:  2 
Bigelow,  Frauds,  500.     Where  are  the  other  indications  in 


WOOD   V,   HARMISON.  317 

this  case  ?  I  think,  however,  as  a  matter  of  law,  that  where 
the  contest  is  between  the  wife  and  creditors  of  her  husband, 
there  is  stronger  reason  to  demand  fair,  full  consideration 
than  when  the  conveyance  assailed  is  to  a  stranger. 

Is  the  sum  paid  by  Mrs.  Harmison  so  inadequate  as  to 
justify  the  imputation  of  fraud  ?  Let  us  refer  to  the  facts. 
In  August,  1892,  Harmison's  mind  was  very  seriously 
affected.  He  was  on  the  verge  of  insanity.  He  died  of 
paresis  June  25,  1893.  In  such  condition  of  mind,  in 
August,  he  went  to  Huntington  and.  Central  City,  when 
property  and  speculation  there  were  at  the  flood  tide — when 
the  "  boom  "  was  prevailing.  He  had  been  a  man  of  busi- 
ness, active  and  zealous  in  the  pursuit  of  wealth,  and  he 
was  imbued  with  the  belief  that  he  .could  there  soon 
make  a  fortune  out  of  real  estate.  He  fell  in  with  a  real 
estate  agent  who  cultivated  his  mania  in  this  line.  He 
bought  various  properties — bought  recklessly  and  improvi- 
dently.  He  was  so  inspired  with  the  spirit  of  speculation 
that  he  telegraphed  his  brother-in-law,  a  bank  president  of 
Washington,  to  come  and  join  in  the  wealth-making.  He 
purchased  the  Florentine  Hotel  at  $30,000,  and  gave  a 
check  which  was  not  honored ;  and  his  brother-in-law, 
seeing  his  mental  condition,  his  utter  incapacity  in  his  un- 
fortunate mental  condition,  and  his  improvidence  and  reck- 
lessness, induced  the  party  who  sold  him  the  hotel  to  cancel 
the  contract.  But  in  other  contracts  he  had  already  become 
bound,  and  had  paid  large  sums  on  hi"s  purchases.  A  wit- 
ness says  he  would  have  bought  the  whole  of  Huntington, 
if  he  could  have  gotten  the  money.  All  the  while  this  real 
estate  agent  plied  him  until  he  exclaimed,  "  These  real 
estate  men  have  set  me  crazy !"  Under  their  influence,  es- 
pecially a  particular  one,  he  purchased  these  properties  at 
inflated,  fictitious  prices.  That  autumn  prices  declined,  say 
some  witnesses  ;  and  if,  that  autumn  and  winter  and  spring, 
there  was  not  an  actual  decline  in  values  of  property,  it  was 
only  because  there  was  no  sale  for  it,  which  is  worse  than 
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depreciation,  when,  as  in  this  case,  it  was  the  presage  of 
that  terrible  panic  which  laid  its  weight  of  stagnation,  de- 
pression, and  disaster  on  the  whole  country.  All  the  wit- 
nesses say  that  from  early  fall  of  1892  there  was  no  sale  for 
property  in  Huntington  and  Central  City.  A  boom  raised 
there  temporarily  by  a  few  real  estate  agents  from  abroad, 
burst.  All  say  this  was  followed  from  June,  1893,  by  actual 
great  depreciation,  and  it  continued  when  the  evidence  in 
this  case  was  taken.  When  would  it  lift  so  that  the  prop- 
erty would  bring  more  than  Mrs.  Harmison  put  in  it,  if  we 
were  to  take  it  from  her  and  sell  it  for  creditors  ?  If  we 
were  to  say  that  what  her  husband  put  in  was  a  voluntary 
settlement  upon  her,  and  that  that  sum  ought  to  go  to  cred- 
itors, and,  treating  her  as  not  guilty  of  fraud,  say  that  she 
and  her  husband  having  both  contributed  in  the  acquisi- 
tion of  the  property,  they  should  share  ratably  in  its  pro- 
ceeds, it  would  not  realize  the  shares  of  both,  by  a  great 
deal ;  but  we  could  not  adopt  this  theory,  because  she,  hav- 
ing lifted  prior  liens  valid  against  creditors,  if  free  of  fraud, 
would  have  to  be  subrogated  to  them,  and  given  a  prefer- 
ence, which,  upon  the  evidence,  we  may  fairly  say,  would 
leave  nothing  for  creditors.  And  to  do  that,  even  for  cred- 
iters,  we  would  have  to  find  her  guilty  of  fraudulent  intent, 
and  remove  her  from  the  position  of  bona  fide  purchaser, 
which  I  think  she  is  entitled  to  be  considered,  for  reasons 
above  stated.  There  is  a  difference  among  numerous  wit- 
nesses as  to  the  value  of  the  property.  Some  think  Harmi- 
son paid  only  the  fair  value  then.  Many  think  he  paid 
fictitious  prices,  and  that  the  burden  Mrs.  Harmison  assumed 
when  she  took  it  off  her  husband's  hands  was  its  fair,  full 
value.  What  would  it  be  worth  to  creditors '  now  ?  All 
concur  in  a  great  decline.  Knowing  when  it  was,  through 
what  agency  it  was  bought,  the  excitement  then  prevailing, 
and  Harmison's  aberration  and  frenzy  of  mind,  it  is  only 
safe  to  say  that  the  sums  he  paid  were  entirely  unreal  values. 
How  much  too  high,  we  can  but  estimate.     And  just  here 
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remember  that,  when  dealing  with  a  purchaser  otherwise 
not  chargeable  with  fraud  than  in  small  consideration,  the 
law  does  not  weigh  the  price  in  scales  that  weigh  diamonds, 
because  men  differ  in  opinion  in  few  matters  more  than 
values;  and  it  will  not  convict  the  purchaser,  on  this 
ground,  of  fraud,  unless  the  consideration  be  so  grossly  in- 
adequate as  to  shock  the  moral  conscience.  We  cannot  say 
that  such  13  the  case  here.  And  just  in  this  connection, 
when  we  are  inquiring  whether  Mrs.  Harmison  is  guilty  of 
fraud  for  having  paid  too  little  for  her  husband's  property, 
we  must  not  omit  a  fact  in  her  favor — ^that  she  furnished 
her  husband  $2,740  that  summer  that  went  on  the  purchase 
money,  besides  the  $10,000  which  she  assumed  when  she 
received  the  conveyances  from  him.  She  swears  it  went  on 
his  purchaser  We  cannot  read  her  evidence  of  transactions 
and  communications  between  her  and  her  husband  in  a 
contest  between  her  and  her  husband's  creditors :  Smith  v, 
Turley,  32  W.  Va.  14,  9  S.  E.  Rep.  46.  But  we  do  not  need 
her  evidence  to  prove  that  she  furnished  this  money,  or  that 
it  went  into  the  property ;  for  there  is  her  check  in  his 
favor,  deposited  for  collection  in  the  Drovers'  &  Mechanics' 
National  Bank,  Baltimore,  where  he  kept  his  account,  and 
collected  by  it,  dated  26th  August,  1892,  and  there  is  his 
check  four  days  after  for  $7,369.82  to  attorneys  having 
charge  of  the  purchase  money  collection,  and  thus  the  con- 
clusion is  fair  and  reasonable  that  it  went  into  this  purchase. 
So  it  ought  to  be  added  to  the  $10,000  she  assumed  when 
she  took  the  deeds,  in  ascertaining  what  she  really  has  paid 
for  the  property.  She  says  this  $2,740  was  a  loan.  We  could 
not  take  her  evidence,  under  the  law,  to  prove  it  a  loan, 
under  the  authority  just  cited,  because  it  is  a  personal 
transaction  between  her  and  her  deceased  husband  ;  and  as 
settled  by  repeated  decisions  of  this  and  other  courts,  in  a 
contest  between  the  wife  and  the  husband's  creditors,  where 
it  is  shown  merely  that  she  furnished  her  husband  money, 
it  is  presumed  to  be  a  gift,  not  a  loan,  unless  she  clearly 
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prove,  by  note  or  otherwise,  a  promise  of  repayment :  Bank 
V.  Atkinson,  32  W.  Va.  203,  9  S.  E.  Rep.  175 ;  Zinn  v.  Law, 
32  W.  Va.  447,  9  S.  E.  Rep.  871 ;  Bennett  v.  Bennett,  37  W. 
Va.  396,  16  S.  E.  Rep.  638 ;  Miller  v.  Cox,  38  W.  Va.  747, 
18  S.  E.  Rep.  960.  But  a  witness  competent  says  that  when 
Mrs.  Harmison  advised  with  him  about  taking  a  deed  for 
the  property,  while  that  transaction  was  going  on,  she  stated 
that  the  $2,740  was  a  loan,  which  may  be  evidence  of  the 
loan,  as  part  of  the  res  gestsd  of  the  later  transaction.  But 
that  is  not  material.  We  know,  outside  of  her  evidence  or 
declarations,  that  she  furnished  the  money,  and  that  it  went 
on  the  purchase ;  and  we  can  credit  it  to  her,  in  considering 
whether  she  is  guilty  of  fraud  from  inadequacy  of  consid- 
eration. More  purchase  monej''  became  due  in  early  spring, 
1893,  and  Harmison  was  pressed,  and  nothing  to  pay  with  ; 
for  a  few  months  later  he  died,  utterly  destitute  of  means, 
real  or  personal,  except  the  firm  store,  and  an  uncertain  in- 
terest in  an  estate  on  which  a  few  hundred  dollars  has  been 
realized,  which  Mrs.  Harmison  holds  ready  for  creditors. 
His  wife  swears  that  he  was  greatly  worried,  and  said  he 
could  pay  no  more,  and  would  have  to  let  the  property  be 
sold,  unless  she  would  take  it  and  pay  for  it,  and  that  after 
consulting  friends,  in  order  to  try  and  save  her  $2,740,  she 
reluctantly  concluded  to  do  so,  and  not  because  she  wished 
to  make  money.  But  we  reject  her  evidence,  for  reasons 
stated.  We  know  that  purchase  money  was  due;  that  he 
almost  surely  had  no  money  to  meet  it ;  that  Mrs.  Harmison 
consulted  a  brother-in-law,  and  hesitated  about  taking  the 
property,  telling  him  of  her  husband's  inability  to  pay,  and 
that  she  already  had  $2,740  of  her  money  in  it ;  and  that 
her  brother-in-law  advised  her  to  take  the  property,  as  the 
only  means  of  saving  that.  This  evidence  of  her  declara- 
tions, evincing  her  motive  and  design  in  taking  the  property, 
seems  admissible,  under  the  principles  of  res  gestse,  as  a  part 
of  the  transaction  of  these  deeds,  they  having  been  made 
while  the  matter  was  in  progress. 
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The  deed  of  March  20,  1893,  states  that  its  consideration 
is  five  dollars  and  love  and  affection.  It  is  said  this  is  an 
estoppel  upon  the  wife  from  showing  other  consideration. 
This  is  not  law.  The  consideration  may  be  shown :  Casto 
V.  Fry,  33  W.  Va.  449,  10  S.  E.  Rep.  799.  But  there  cannot 
be  anything  in  this,  when  this  very  deed  shows  that  to  be 
only  a  formal  statenient  of  the  draftsman,  as  it  provides 
that  Mrs.  Harmison  shall  pay  the  incumbrances.  Rogers  v. 
Verlander,  30  W.  Va.  619,  6  S.  E.  Rep.  847,  is  relied  on  by 
appellees.  It  holds  that  if  a  person  largely  indebted,  own- 
ing no  personalty,  gives  away  more  than  two-thirds  of  his 
realty,  leaving  a  balance  estimated  to  be  worth  very  little 
more  than  his  debts,  thus  imposing  on  creditors  the  risk  of 
losing  a  portion  of  their  debts,  the  transfer  is  one  with 
fraudulent  intent,  as  to  existing  creditors,  and  therefore  also 
fraudulent  as  to  subsequent  ones.  But  that  was  a  volun- 
tary conveyance  from  son-in-law  to  mother-in-law,  and  no 
evidence  to  show  that  the  alleged  debt  to  her,  constituting 
the  consideration,  ever  had  existence,  or  that  any  valuable 
consideration  was  paid ;  while  here,  saying  nothing  of  the 
$2,740,  the  wife  assumed  a  debt  of  nearly  $10,000 — paid 
the  fair  value.  In  Rogers  v.  Verlander,  by  a  deed  purely 
voluntary,  between  close  relatives,  the  grantor  removed  from 
existing  creditors  a  material  part  of  his  estate ;  while  in  this 
case  Harmison  owed  no  individual  debts,  and  he  did  not 
know,  and  certainly  Mrs.  Harmison  is  not  shown  to  have 
known,  of  debts  yet  unpaid  of  the  firm,  and  swears  she  did 
not.  I  will  add  that  I  do  not  impugn  Rogers  v.  Verlander, 
on  its  facts.  Judge  Lucas,  in  Greer  v,  O'Brien,  36  W.  Va. 
277,  15  S.  E.  Rep.  74,  discusses  in  a  lucid  manner  how  far 
a  voluntary  conveyance  goes  to  show  actual  fraudulent  in- 
tent ;  holding  very  properly,  accordantly  with  the  very  letter 
of  our  statute,  that  because  a  deed  is  voluntary,  and 
therefore  merely,  in  law,  void  as  to  existing  creditors,  it  is 
not  from  that  fact  alone  fraudulent  in  fact  as  to  subsequent 

creditors,  without  other  circumstances  in  some  way  shown, 
21 
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which,  added  to  the  force  of  the  voluntary  conveyance,  show 
the  presence  of  fraud  in  fact ;  and  he  calls  attention  to  the 
fact  that  the  language  of  point  4  in  Rogers  v.  Verlander 
seems  inconsistent  with  the  true  rule,  and  he  qualifies  it,  I 
may  say,  as  a  statement  of  a  general  rule,  by  saying  that,  as 
applied  to  the  particular  facts,  it  was  correct,  as  I  say  also. 
Mrs.  Harmison's  conveyance  was  not  a  voluntary  convey- 
ance, but  cost  her  $10,000,  besides  the  $2,740.  She  left  no 
individual  debt  of  her  husband  unpaid.  The  firm  was  not 
then  largely  indebted,  so  far  as  we  know — ^a  large  part  of 
this  indebtedness  accruing  later.  She  then  knew  of  no  firm 
indebtedness,  unless  it  be  the  $5,000  note.  We  do  not  know 
whether  it  was  a  firm  or  individual  debt,  and  if  we  can  say 
that  she  knew  of  it  when  she  took  the  conveyance,  it  is  be- 
cause—only because — she  indorsed  it,  and  thus  provided 
for  it.  We  see  no  act  of  corruption  in  the  wife,  unless 
we  infer  it  from  unpaid  indebtedness,  unknown  to  her,  and 
from  the  fact  of  the  conveyance  to  her ;  forgetting  what 
she  had  paid  in,  (the  $2,740,)  and  the  $10,000  further 
burden  she  assumed.  We  see  her  assuming  the  $5,000 
debt,  assuming  later  the  $4,000  debt  of  the  firm,  at  Hill's 
solicitation,  when  her  husband  was  dead,  with  no  knowledge 
yet  that  further  liability  rested  on  the  firm,  though,  if  she 
then  first  knew,  it  was  too  late  to  impeach  the  conveyances. 
We  see  her  letting  her  husband  have  $2,740,  too,  on  this 
property,  an^  then  assuming  $10,000  more;  and  for  con- 
duct which  I  interpret  as  evincive  of  honesty,  and  of  a  de- 
sire to  do  more  than  was  incumbent  on  her,  even  as  a  wife, 
to  save  the  good  name  and  credit  of  her  husband,  and  re- 
lieve him  of  worry  and  distress  when  his  mind  was  in  dan- 
ger of  collapse,  we  are  asked  to  brand  her  with  sedate  and 
deliberate  fraud.  There  are  no  badges  of  fraud  sufficient  to 
do  this.  The  case  is  too  weak,  in  the  face  of  her  payment 
out  of  a  separate  estate,  fully  shown,  which  no  one  questions, 
of  so  much  money,  payment  shown  by  deeds,  checks,  and 
evidence,  so  that  their  payment,  or  the  source  of  payment, 
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is  not  questioned.  It  still  remains  the  law  that  fraud  in  fact 
is  not  imputed  or  presumed,  and  must  be  proven,  and  that 
by  the  party  asserting  it :  Greer  v.  O'Brien,  36  W.  Va.  277, 
15  S.  E.  Rep.  74.  The  scales  must  be  made  to  preponderate 
clearly  against  the  party  charged.  Mere  suspicion  will  not 
do :  Greer  v.  O'Brien,  mpra  ;  Harden  v.  Wagner,  22  W.  Va. 
356,  point  9.  The  decisions  on  fraudulent  conveyances  are 
very  QaQAeroiis  and  varied,  often  apparently  conflicting. 
General  rules  cannot  be  universally  applied.  Each  case 
turns  mostly  on  its  own  facts  and  hue.  They  control  the 
application  of  the  principles  found  in  the  decisions. 

Something  is  said,  but  not  urged,  as  to  the  mental  condi- 
tion of  Harmison  when  he  made  these  transfers.  It  is  clear 
that  he  was  in  bad  mental  condition  when  making  pur- 
chases at  Huntington,  and/ he  had  an  attack  that  fall,  but 
took  a  long  vacation  in  a  trip  to  the  West,  came  back 
greatly  improved,  and  is  prbven  by  his  attending  physician 
and  other  evidence  to  have  been  competent  at  the  date  of 
those  deeds,  though  not  in  good  health.  So  I  think  it  can- 
not be  predicated  that,  owing  to  his  condition,  his  wife  made 
easy  prey  of  him.  The  evidence  shows  she  took  the  deeds, 
reluctantly.  She  says  under  oath  she  did,  and,  unless  I 
mistake  the  cast  of  the  case,  it  will  turn  out  a  very  doubtful 
step  for  her,  in  a  pecuniary  way.  She  has  yet  received  noth- 
ing in  return,  and  one  can  see,  from  her  long  deposition, 
that  she  wishes  she  were  out  of  it,  and  had  her  money  back. 

The  coCinsel  for  appellees,  without  expressly  cross  assign- 
ing it  as  error,  argues  that  that  feature  of  the  decree  absolv- 
ing Mrs.  Harmison  from  personal  liability,  as  if  a  partner 
after  her  husband's  death,  is  erroneous.  The  chief  ground 
for  this  is  that,  after  her  husband's  death.  Hill,  the  surviv- 
ing partner,  put  out  handbills  of  a  sacrifice  sale  of  the 
goods,  saying  in  it :  *'  This,  remember,  is  no  advertising 
dodge^  but  a  sale  by  order  of  the  administrator  of  F.  J. 
Harmison,  deceased,  to  close  up  the  business."  She  was 
foreign  administratrix  and  legatee.    Had  she  not  a  right, 
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under  the  law,  to  demand  that  the  partnership  be  closed  up  ? 
Tlie  law  required  her  to  do  so.  From  this  she  is  to  be 
made  a  partner.  To  the  reverse,  her  order  to  close  up  the 
business  shows  that  she  did  not  intend  to  continue  the  busi- 
ness, and  shows  that  any  further  transaction  was  one  of  the 
old  firm  in  closing  out.  Another  ground  relied  on  to  bind 
her  as  partner  is  that  on  cross-examination  she  said  she  left 
the  closing  up  to  Hill,  and  did  not  know  what  steps  he 
took ;  that  Hill  had  said  to  her  that  he  was  not  buying  any 
goods,  only  a  few  samples,  such  as  calicoes  and  muslins, 
in  order  to  help  close  out  the  stock,  and,  when  asked  if  she 
was  willing  for  this,  she  said  yes.  This  in  truth  intimates 
that  she  had  signified  to  him  a  wish  that  he  should  not  buy 
much.  Is  it  to  be  said  that,  just  because  she  did  not  pro- 
test against  buying  a  few  articles  necessary  to  close  out  the 
stock,  she  became  a  partner  ?  I  think  not.  Nobody  cred- 
ited these  small  items  on  the  faith  that  she  was  a  partner, 
and  several  of  these  creditors,  on  oath,  say  they  did  not  do 
so  on  that  faith,  but  on  the  faith  of  the  old  firm.  The  evi- 
dence is  wholly  insufficient  to  charge  her  personally,  and 
the  circuit  court  properly  so  decided. 

We  reverse  the  decree,  and  dismiss  the  bill  and  petitions 
of  creditors,  so  far  as  they  seek  to  render  Mrs.  Harmison 
personally  liable  for  the  debts  of  Harmison  &  Hill,  and  so 
far  as  they  seek  to  avoid  said  two  deeds  from  Harmison  to 
his  wife,  and  to  render  the  realty  therein  conveyed  liable 
for  said  debts,  and  deny  the  relief  so  asked ;  leaving  to  the 
plaintiffs  and  petitioning  creditors  the  right,  if  they  wish,  to 
further  prosecute  the  suit  to  administer  the  personal  estates 
of  Harmison  &  Hill  for  their  benefit. 


VALIDITY  OF  CONVEYANCES  OF  PROPERTY  BE- 
TWEEN  HUSBAND  AND  WIFE. 

1.  Husband  may  become  Indebted  to  Wife— May  Prefer  Her 

on  Insolvency.— Since  the  passage  of  the  married  women's  prop- 
erty acts,  a  husband  may  contract  and  secure  or  pay  a  valid  in- 
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debtedness  to  his  wife,  as  to  any  other  creditor:  Medsker  v. 
Bonebrake,  108  U.  S.  66 ;  Estes  v,  Gunter,  122  U.  S.  450 ;  Fourth 
Natl.  Bk.  V.  American  Mills  Co.,  137  U.  S.  234;  Gofif  v.  Rogers, 
71  Ind.  459 ;  Brookville  Nati.  Bk.  v.  Kimble,  76  Ind.  195 ;  Sedg- 
wick V.  Tucker,  90  Ind.  271 ;  Hogan  v,  Robinson,  94  Ind.  138 ; 
In  re  Alexander,  37  Iowa,  454;  Farmers'  Bk.  v.  Warner,  68 
Iowa,  147 ;  Bailey  v.  Kansas  Mfg.  Co.,  32  Kans.  73 ;  Atlantic 
Natl.  Bk.  V,  Tavener,  130  Mass.  407;  Draper  v.  Buggee,  133 
Mass.  258 ;  Lambrecht  v.  Patten,  (Mont.)  38  Pac.  Rep.  1063  ; 
Cale  V.  Shaw,  33  W.  Va.  299 ;  Leonard  v.  Smith,  34  W.  Va. 
442.  And  when  .the  laws  do  not  forbid  preferences,  he  may, 
even  ii  insolvent,  convey  property  to  her  bona  fide  in  payment 
of  such  a  debt,  though  his  other  creditors  get  nothing :  Warren 
V.Jones,  68  Ala.  449;  Murray  v.  Heard,  (Ala.)  15  So.  Rep. 
565 ;  Rudershausen  v.  Atwood,  19  111.  App.  58 ;  Iowa  City  Bk. 
V.  Weber,  72  Iowa,  137  ;  Citizens'  Natl.  Bk.  v,  Webster,  76  Iowa, 
381 ;  Kennedy  v.  Powell,  34  Kans.  22 ;  Chapman  v.  Summer- 
field,  36  Kans.  610;  De  Ford  v,  Nye,  40  Kans.  665;  Winfield 
Natl.  Bk.  V.  Croco,  46  Kans.  629 ;  Fuller  v.  Croco,  46  Kans.  634  ; 
Head  v,  Strauss,  (Ky.)  12  S.  W.  Rep.  670 ;  Meigs  v.  Dibble,  73 
Mich.  101;  Strauss  v.  Parshall,  91  Mich.  475;  Hagerman  v, 
Buchanan,  45  N.  J.  Eq.  292;  Lassiter  v.  Hoes,  11  Misc.  Rep. 
(N.  Y.)  1 ;  Phoenix  F.  &  M.  Ins.  Co.  v.  Shoemaker,  (Tenn.)  31 
S.  W.  Rep.  270 ;  or  secure  her  by  a  mortgage  or  other  security : 
Bean  v,  Patterson,  122  U.  S.  496 ;  Robinson  v.  Stevens,  93  Ga. 
535;  Dice  v,  Irvin,  110  Ind.  561 ;  Meyer  v.  Houck,  85  Iowa, 
319 ;  Miller  v.  Krueger,  36  Kans.  345 ;  Ward  v,  Parlin,  30  Neb. 
376;  Cole  v.  Lee,  45  N.  J.  Eq.  779 ;  Doremus  v.  Daniels,  (N. 
J.)  20  Atl.*  Rep.  147;  Nadal  v.  Britton,  112  N.  C.  180;  Hairston 
V.  Hairston,  35  S.  Car.  298 ;  Erdall  v.  Atwood,  79  Wis.  1 ;  or 
buy  property  with  his  money  in  her  name :  Cornell  v.  Gibson, 
114  Ind.  144 ;  see  infra,  §  14  ;  or  confess  judgment  in  her  favor : 
Meckley's  Appeal,  102  Pa.  536 ;  or  prefer  her  in  a  deed  of  trust  or 
assignment  for  the  benefit  of  creditors:  Magniac  v,  Thompson, 
7  Pet.  348;  Laird  v.  Davidson,  124  Ind.  412;  Crane  v.  Bark- 
doll,  59  Md.  534.  The  mere  existence  of  the  marriage  relation 
of  itself  creates  no  presumption  of  fraud  in  such  transactions : 
Steel  V.  De  May,  102  Mich.  274 ;  but  as  it  affords  extensive  op- 
portunities for  the  practice  of  fraud  upon  creditors,  transactions 
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between  husband  and  wife  should  be  more  closely  investigated 
than  in  the  case  of  strangers,  and  their  bona  fides  made  to  appear 
clearly :  Booher  v.  Worrill,  57  Ga.  235 ;  Kaiser  v.  Waggoner,  59 
Iowa,  40 ;  Robinson  v.  Clark,  76  Me.  493 ;  First  NatL  Bk,  v. 
Bartlett,  8  Neb.  329;  Lipscomb  v,  Lyon,  19  Neb.  511 ;  Livey 
17.  Winton,  30  W.  Va.  554 ;  Hoxie  v.  Price,  31  Wis.  82 ;  Horton 
V.  Dewey,  53  Wis.  410. 

2.  Conveyanoe  or  E(eourity  for  Valuable  Consideration 
Valid  Against  Creditors.— A.  conveyance  made  or  security  given 
by  a  husband  to  his  wife  for  a  valuable  consideration,  therefore, 
will  be  valid  as  against  either  existing  or  subsequent  c]:editors, 
to  the  extent  of  the  consideration  paid.  If  that  is  not  grossly 
inadequate,  the  conveyance  will  be  unimpeachable  except  for 
actual  fraud :  Arundell  v.  Phipps,  10  Ves.  139 ;  Blanks  v.  Klein, 
53  Fed.  Rep.  436 ;  Ardis  v.  Theus,  47  La.  An.  1436 ;  Peaslee  v. 
Collier,  83  Mich.  549 ;  Wanser  v.  Lucas,  44  Neb.  759  ;  Lash  v. 
Spayd,  141  Pa.  360;  Jacobs  v.  Womack,  (Tex.)  26  S.  W.  Rep. 
431 ;  Second  Natl.  Bk.  v.  Merrill  &  Houston  Iron  Works,  81 
Wis.  151 ;  and  it  makes  no  difference  whether  the  consideration 
be  furnished  \ff  the  wife  or  by  a  third  person  for  her.  In  either 
case  the  transaction  will  be  upheld  :  Boyd  v.  Vickrey,  138  Ind. 
276 ;  Pearson  v.  Quist,  79  Iowa,  54 ;  Dixon  v:  Lyne,  (Ky.)  10  S. 
W.  Rep.  469 ;  Truitt  v.  Curd,  (Ky.)  16  S.  W.  Rep.  364. 

8.  What  is  Regarded  as  a  Valuable  Consideration.— A  pre-ex- 
isting debt  due  from  the  husband  to  the  wife  is  such  a  consid- 
eration, as  a  general  rule.  If,  however,  the  debt  is  claimed  to 
arise  from  a  loan  of  money  by  her  to  him,  the  loan  should 
have  been  accompanied  with  an  express  promise  to  repay,  or 
other  circumstances  tending  to  establish  such  a  promise;  for 
the  use  of  the  wife's  money  by  the  husband  is  usually  pre- 
sumed to  be  in  pursuance  of  a  gift  from  her:  First  Natl. 
Bk.  v.  Smith,  93  Ala.  97 ;  Coale  v.  Moline  Plow  Co.,  134 
111.  350;  Maddox  v.  Epler,  48  111.  App.  265;  Daggett  v. 
Bulfer,  82  Iowa,  101 ;  Neighbor  v,  Hoblitcel,  84  Iowa,  698 ; 
Porter  v.  Goble,  88  Iowa,  565 ;  Peninsular  Stove  Co.  t?.  Roark, 
(Iowa,)  63  N.  W.  Rep.  326 ;  Hewett  t;. Williams,  47  La.  An.  742 ; 
Brigham  v,  Fawcett,  42  Mich.  542 ;  Hicks  v.  McLachlan,  94 
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Mich.  278;  Riley  v.  Vaughan,  116  Mo.  169;  Faitoute  v.  Sayre, 
(N.  J.)  28  Atl.  Rep.  711 ;  First  Natl.  Bk.  v.  HamUton,  27  N.  Y. 
SuppL  1029 ;  Drew  v.  Corliss,  65  Vt  650 ;  Liebenthal  v.  Price,  8 
Wash.  206.  If  advances  are  made  by  a  wife  to  her  husband  for 
the  support  of  the  family,  or  for  use  in  his  business,  and  there  is 
no  contract  to  repay  them,  a  subsequent  conveyance  to  her  by 
him  may  be  attacked  by  his  creditors :  Hanson  v,  Manley,  72 
Iowa,  48;  Clift  v.  Moses,  75  Hun,  (N.  Y.)  517  ;  and  if  she  saves 
money  from  the  sum  allowed  her  for  housekeeping  expenses,  a 
subsequent  loan  of  that  to  her  husband  will  not  support  a  con- 
veyance which  leaves  him  without  enough  property  to  pay  his 
other  creditors :  Wisconsin  Granite  Co.  v,  Gerrity,  144  111.  77,  re- 
versing 44  111.  App.  240 ;  and  money  given  absolutely  to  the 
husband  is  not  a  loan  or  debt :  Le  Saulnier  v,  Krueger,  85  Wis. 
214.  So,  the  mere  fact  that  the  wife's  father  sent  her  a  note 
against  her  husband,  which  she  destroyed,  without  hold- 
ing it  against  him  as  a  claim,  does  not  prove  his  in- 
debtedness to  her:  Meredith  v.  Citizens'  Bk.,  92  Ind.  343; 
and  the  fact  that  part  of  .the  purchase  money  of  a  lot  of  land 
was  paid  by  a  husband  with  his  wife's  money,  and  that  his 
father  gave  her  a  part  of  the  materials  afterwards  used  in  erect- 
ing a  house  on  the  lot,  is  not  a  sufficient  consideration  to  uphold 
a  subsequent  voluntary  conveyance:  Aber  v.  Brant,  36  N.  J.  Eq. 
116.  On  the  other  hand,  if  a  husband,  while  solvent,  makes  a 
gift  to  his  wife  of  property,  which  she  afterwards  sells,  and  the 
proceeds,  of  which  she  loans  to  him,  under  a  promise  to  repay 
it,  a  conveyance  in  consideration  of  the  loan,  made  by  him 
when  insolvent,  is  valid :  De  Prato  v.  Jester,  (Ark.)  20  S.  W. 
Rep.  807 ;  Laird  v,  Davidson,  124  Ind.  412 ;  Dillen  v.  Johnson, 
132  Ind.  75 ;  and  the  same  is  true  when  a  conveyance  is  made 
in  consideration  of  rents  received  from  the  wife's  separate  es- 
tate, and  paid  over  to  the  husband  by  her  direction,  with  the 
understanding  that  he  would  invest  them  for  her  benefit: 
Tarsney  t?.  Turner,  48  Fed.  Rep.  818.  In  those  jurisdictions 
where  the  common  law  rules  as  to  the  rights  of  the  husband  in 
the  personalty  of  the  wife  still  prevail,  no  loan  of  that  person- 
alty to  him,  nor  the  reduction  of  it  to  possession  by  him,  can 
create  a  debt  which  will  support  a  conveyance  to  her  against 
the  claims  of  creditors,  unless  it  be  of  property  settled  to  her 
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sole  and  separate  use  :  Glaister  v.  Hewer,  8  Ves.  195 ;  JafiFrey  v. 
McGough,  83  Ala.  202  ;  Garvey  v.  Moore,  (Ky.)  15  S.  W.  Rep. 
136;  Davis  v.  Justice,  (Ky.)  21  S.  W.  Rep.  529;  Benne  v. 
Schnecko,  100  Mo.  250 ;  Suber  v.  Chandler,  36  S.  Car.  344 ;  Joiner 
V,  FrankUn,  12  Lea,  (Tenn.)  420;  Clarke  v.  KiHg,  34  W.  Va. 
631.  But  if  the  husband  promises  to  repay,  the  wife  has  such 
an  equitable  right  to  repayment  as  will  support  a  conveyance 
in  consideration  thereof,  made  after  the  married  women's  prop- 
erty acts,  though  the  money  was  loaned  to  the  husband  before 
their  enactment :  Ellis  v.  Myers,  8  N.  Y.  Suppl.  139 ;  Brooklyn 
Bk.  V.  Lamon,  9  N.  Y.  Suppl.  849. 

4.  Debt  Barred  by  Limitation  a  Valuable  Consideration.— 

The  husband  need  not  resort  to  the  statute  of  limitations  against 
his  wife's  claim,  nor  can  others  compel  him  to  do  so;  and  she 
is  not  estopped  from  receiving  payment  of  a  debt  barred  by  the 
statute,  nor  will  a  conveyance  in  consideration  of  such  a  debt  be 
fraudulent:  Comer  v,  Allen,  72  Ga.  1;  Brookville  Natl.  Bk.  v, 
Kimble,  76  Ind.  195 ;  Frost  v,  Steele,  46  Minn.  1 ;  Manchester 
V.  Tibbetts,  121  N.  Y.  219;  McConnell  v.  Barber,  86  Hun,  (N. 
Y.)  360;  Leake  t?.  Anderson,  (S.  Car.)  21  8.  E.  Rep.  439  ;  but  if 
the  wife's  claim  is  barred  by  the  statute  at  a  time  when  a  pur- 
chase of  land  is  made  by  the  husband  in  her  name,  that  fact 
affords  a  strong  presumption  against  the  bona  fides  of  the  trans- 
action :  Kanawha  Valley  Bk.  v.  Atkinson,  32  W.  Va.  203. 

5.  Trumped-up  Debt  Not  a  Valuable*  Consideration.— The 
debt  or  agreement  which  is  relied  upon  as  consideration  must, 
however,  be  a  recent  one,  or  one  upon  which  the  wife  has  pre- 
viously shown  an  intent  to  rely.  A  sudden  recoHection  of  an 
ancient  debt  affords  a  fair  presumption  of  fraud :  Hawkins  v. 
Wills,  49  Fed.  Rep.  506 ;  Letz  v.  Smith,  (Iowa,)  62  N.  W.  Rep. 
745 ;  Carter  v.  Strange,  (Ky.)  14  S.  W.  Rep.  837 ;  Tapp  v.  Todd, 
( Ky.)  28  S.  W.  Rep.  147.  Thus,  a  conveyance  of  a  valuable 
tract  of  land,  made  by  a  husband,  who  is  on  the  verge  of  bank- 
ruptcy, to  his  wife,  on  the  ground  of  an  alleged  agreement  be- 
tween them,  made  many  years  before  and  not  satisfactorily 
proved,  that  as  he  had  reduced  to  possession  his  wife's  distrib- 
utable share  in  her  father's  estate,  he  would  thereafter  convey  land 
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to  her,  is  void  against  his  creditors  :  Anderson  v,  Anderson,  80 
Ky.  638.  So,  when  a  conveyance  was  made  to  the  wife  twenty 
years  after  it  was  promised,  it  was  held  that  it  could  not 
stand  against  creditors  whose  debts  were  contracted  after  the 
promise  and  before  the  conveyance :  Brownell  v.  Stoddard,  42 
Neb.  177 ;  Borden  v.  Doughty,  42  N.  J.  Eq.  314.  And  the  same 
was  held  where  the  alleged  debt  had  stood  for  twelve  years 
without  a  note,  the  taking  of  security,  or  the  payment  of  in- 
terest: Frank  v.  King,  121  lU.  250. 

6.  Valuable  Considerations  Other  than  Peouiiiary.— A  con- 
veyance or  security  from  husband  to  wife  need  not  rest  upon  a 
monetary  consideration ;  there  are  other  valuable  consider- 
ations recognized  by  the  law,  upon  the  strength  of  which  such 
transactions  will  be  upheld.     Such  are 

(1)  Marriage:  Gibson  v,  Bennett,  79  Me.  302;  Tolman  v. 
Ward,  86  Me.  303  ;  Smith  i;.  Allen,  5  Allen,  (Mass.)  454;  Kipp 
V.  Lamoreaux,  81  Mich.  299 ;  and  therefore  an  ante-nuptial  set- 
tlement, or  a  post-nuptial  settlement  in  pursuance  of  an  ante- 
nuptial contract,  will  be  valid  against  all  creditors :  Wenman  v. 
Lyon,  64  L.  T.  N.  S.  88 ;  Prewit  v.  Wilson,  103  U.  S.  22 ; 
Moore  v.  Butler,  90  Va.  683 ;  Prignon  v.  Daussat,  4  Wash.  St. 
199;  North  Platte  Milling  &  Elevator  Co.  v.  Price,  (Wyo.) 
33  Pac.  Rep.  664;  but  a  post-nuptial  settlement  is  usually 
presumed  to  be  voluntary,  and  the  burden  of  proving  its 
validity  rests  on  the  one  who  asserts  it :  Beaumont  v.  Thorpe, 

1  Ves.  Sr.  27 ;  Manning  v.  Riley,  52  N.  J.  Eq.  39 ;  De  Farges  v, 
Ryland,  87  Va.  404 ;  Massey  v.  Yancey,  90  Va.  626 ;  unless  the 
husband  was  not  indebted  at  the  time  :  Middlecome  v,  Marlow, 

2  Atk.  519  ;  Battersbee  v.  Farrington,  1  Swanst.  106  ;  Sexton  v. 
Wheaton,  8  Wheat.  229 ;  and  in  any  case  the  agreement  must 
conform  to  the  statute  of  frauds :  Deshon  v.  Wood,  148  Mass. 
132.  If  it  conforms  with  that,  however,  it  is  fraudulent  only 
as  to  existing  creditors :  Kidney  v.  Coussmaker,  12  Ves.  186. 
Further,  though  marriage  is  a  good  consideration  for  a  con- 
veyance by  the  husband  to  the  wife,  yet,  if  a  man,  on  the  eve 
of  marriage,  and  on  its  alleged  consideration,  conveys  his 
entire  visible  estate  to  his  intended  wife,  with  the  intent  to 
defeat  the  claims  of   his   creditors,   the  deed  is  fraudulent, 
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though  she  is  ignorant  of  his  fraudulent  purpose :  McGowan  v. 
Hitt,  16  S.  Car.  602. 

(2)  The  release  of  dower,  if  not  disproportionate  to  the  yalue 
of  the  property  conveyed,  is  a  valuable  consideration :  Smith  v. 
Seiberling,  35  Fed.  Rep.  677  ;  Gordon  v.  Tweedy,  71  Ala.  202  ; 
Payne  v.  Miller,  103  111.  442;  Huffman  v,  Copeland,  139  Ind. 
221 ;  Quarles  v.  Lacy,  4  Munf.  (Va.)  251 ;  Burwell  v.  Lumsden, 
24  Gratt  ( Va.)  443  ;  Ficklin  v.  Rixey,  89  Va.  832 ;  Glascock  t?. 
Brandon,  35  W.  Va.  84.  But  if  there  are  other  badges  of 
fraud,  a  conveyance  fof  such  a  consideration  will  be  set  aside, 
unless  it  is  expressed  to  be  in  consideration  of  a  release  of 
dower :  McCaffrey  v.  Dustin,  43  111.  App.  34 ;  and  in  Wis- 
consin, where  it  is  held  that  the  widow  cannot  release  her  dower 
during  coverture,  such  a  release  is,  of  course,  ineffectual  to  con- 
stitute a  valuable  consideration :  Le  Saulnier  v.  Krueger,  85 
Wis.  214.  If  there  is  proof  that  the  conveyance  is  in  pur- 
suance of  a  fraudulent  scheme,  the  release  of  dower  will  not 
validate  it :  Phillips  v,  Kennedy,  139  Ind.  419. 

(3)  A  release  of  a  homestead  right,  whether  express,  or  by 
joining  in  a  conveyance  thereof,  will  uphold  a  conveyance  from 
husband  to  wife :  Payne  v,  Wilson,  76  Iowa,  377 ;  Bumham  v, 
McMichael,  6  Tex.  Civ.  App. '496;  except  in  Wisconsin,  where 
a  wife  cannot  make  such  a  release  during  coverture :  Le  Saul- 
nier V.  Krueger,  85  Wis.  214. 

(4)  An  agreement  not  to  sue  for  a  divorce  is  a  sufficient  con- 
sideration :  Casto  V.  Fry,  33  W.  Va.  449 ;  corUra,  Jons  v,  Camp- 
bell, 84  Iowa,  557 ;  or  an  agreement  for  separation,  with  in- 
demnity against  the  wife's  debts :  Stephens  v.  Olive,  2  Bro.  C.  C. 
90 ;  Worrall  r.  Jacob,  3  Meriv.  256 ;  Hobbs  v,  Hull,  1  Cox  Ch. 
445;  and  so  is  the  transfer  of  an  insurance  agency  to  the 
husband  by  the  wife  :  Davis  v.  Garrison,  85  Iowa,  447  ;  the  re- 
lease of  debts  due  by  the  husband  to  a  third  person :  Barton  v. 
Brent,  87  Va.  385 ;  or  the  assumption  or  guarantee  of  his  debts 
by  her :  Hood  v.  Jones,  5  Del.  Ch.  77 ;  Nash  v,  Geraghty,  (Mich.) 
63  N.  W.  Rep.  437. 

On  the  other  hand,  an  agreement  to  move  with  the  husband 
from  the  city  to  the  country  is  not  a  valuable  consideration  : 
Radley  r.  Riker,  80  Hun,  (N.  Y.)  353;  nor  is  the  joinder  in  a 
deed  to  a  mortgagee  conditioned  to  complete  certain  houses, 
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pay  off  liens,  and  account  to  the  husband,  the  grantor,  for  the 
surplus,  if  any :  Commonwealth  Title  Ins.  &  Tr.  Co.  v.  Brown, 
166  Pa.  477.  So,  an  agreement  by  a  wife  to  care  for  the  mother 
of  her  husband,  for  which  he  agrees  to  pay  her  a  certain  sum 
per  week,  is  no  consideration  for  a  subsequent  conveyance  of 
his  property  to  her,  since  such  services  are  only  rendered  in  the 
discharge  of  her  duty  as  his  wife  :  Coleman  v.  Burr,  93  N.  Y. 
17  ;  and  the  same  is  true  of  an  agreement  to  support  the  hus- 
band :  Mullenneaux  v.  TerwiUiger,  50  Hun,  (N.  Y.)  526. 

7.  Love  and  Affection  Not  a  Valuable  Con8ideration.~Mere 
love  and  affection  is  not  a  valuable  consideration  :  and  a  con- 
veyance  founded  on  nothing  but  that  will  be  regarded  as  purely 
voluntary  :  Read  v,  Mosby,  87  Tenn.  759.  Thus,  when  a  deed 
recited  that  it  was  made  in  consideration  of  ^^  love  and  affec- 
tion," and  the  real  consideration  proven  was  household  furni- 
ture received  thirty-five  years  before  from  the  wife's  parents, 
and  then  worth  $400,  and  the  conveyance  was  of  four  hundred 
acres  of  land  and  all  the  husband's  personal  property,  it  was 
held  fraudulent  and  void  :  Shaw  v,  Manchester,  84  Iowa,  246. 
But  if  there  be  any  valid  consideration  besides  the  "  love  and 
affection,"  and  no  other  badges  of  fraud,  the  conveyance  will 
be  upheld  so  far  as  the  valuable  consideration  goes  :  Ferguson 
V,  Harrison,  41  8.  Car.  340. 

8.  Badges  of  Fraud.-~If  the  evidence  goes  to  prove  that  the 
conveyance  is  not  in  consideration  of  a  bona  fide  debt,  or  that 
there  was  an  actual  intent  to  defraud  either  present  or  subse- 
quent creditors,  the  transaction  will  be  avoided.  Thus,  in 
Smith  V.  Utesch,  85  Iowa,  381,  a  husband,  who  had  taken  title 
to  land  in  his  own  name,  conveyed  it  to  his  wife.  They  both 
testified  that  the  husband's  business  had  been  carried  on  with 
the  wife's  money  for  a  number  of  years,  and  that  the  purchase 
of  this  particular  land  had  been  made  with  money  given  her 
by  her  father  a  few  days  before ;  but  the  father  was  poor,  the 
husband  paid  only  a  small  part  of  the  price,  arranged  for  de- 
ferred payments,  and  requested  an  extension  when  the  pay- 
ments became  due,  and  the  conveyance  was  made  when  the 
husband  learned  that  he  was  liable  on  notes  given  by  him 
some  years  before.     It  was  accordingly  held  to  be  in  fraud  of 


332  WOOD  V.   HARMISON. 

creditors.  So,  in  Frederick  v,  Shorey,  4  Wash.  St  75,  where 
a  hotel,  with  its  furniture,  was  conveyed  to  the  wife,  after 
a  judgment  obtained,  against  the  husband,  it  was  claimed 
that  the  lot  on  which  it  stood,  and  for  which  $650  was  paid, 
was  bought  with  the  wife's  separate  money ;  but  her  testimony 
as  to  separate  property  was  that,  at  the  time  of  her  marriage, 
she  had  an  organ  which  cost  $125,  and  "  pictures  and  other 
things  "  worth  about  $200,  and  that  at  the  time  of  the  purchase 
of  the  lot  she  borrowed  $100  from  her  mother,  which  she  after- 
wards paid  back.     This  was  held  insufficient  to  disprove  fraud. 

9.  Inadequacy  of  Price.— As  a  general  rule,  if  there  is  a 
marked  discrepancy  between  the  value  of  the  property  con- 
veyed and  the  actual  (not  the  expressed)  consideration,  the 
conveyance  will  be  held  valid  only  to  the  amount  of  that  con- 
sideration, and  the  excess  of  value  will  be  subject  to  the  claim 
of  the  husband's  creditors;  or,  in  other  words,  the  conveyance 
will  be  deemed  to  be  simply  a  security  for  the  consideration. 
It  must  be  shown,  however,  that  the  discrepancy  was  not  due  to 
any  fraudulent  intent,  or  the  whole  conveyance  will  be  invalid : 
Bates  V,  McConnell,  31  Fed.  Rep.  588 ;  Gordon  v.  Tweedy,  71 
Ala.  202 ;  Gilkey  v.  Pollock,  82  Ala.  503 ;  De  Prato  v.  Jester, 
(Ark.)  20  S.  W.  Rep.  807;  Harder  t?.  Rohn,  43  III.  App.  365; 
Byrns  t?.  Shaw,  45  111.  App.  281 ;  Bohn  v.  Weeks,  50  111.  App. 
236  ;  Stamy  v,  Laning,  58  Iowa,  662 ;  Freiburg  v.  Langfelder, 
46  La.  An.  1417 ;  Hull  v.  Wm.  Deering  Co.,  80  Md.  424 ;  Dem- 
arest  r.  Terhune,  18  N.  J.  Eq.  532  ;  Brock  v.  Hudson  Co.  Natl. 
Bk.,  48N.  J.  Eq.  615;  Woodruff  v,  Bowles,  104  N.  C.  197; 
Howard  Watch  Co.  v.  Bedillion,  131  Pa.  385  ;  Curry  v.  Catlin, 
9  Wash.  495 ;  and  the  intent  will  be  deemed  to  be  fraudulent, 
if  the  inadequacy  of  consideration  is  gross :  Sommermeyer  r. 
Schwartz,  89  Wis.  66 ;  McCanless  v.  Smith,  51  N.  J.  Eq.  505. 
Thus,  land  worth  ten  thousand  dollars  conveyed  to  the  wife  for 
a  debt  of  eight  thousand  dollars  was  subjected  to  a  vendor's 
lien  of  two  thousand  dollars  in  favor  of  the  husband's  creditors: 
Ball  V.  Phenicie,  89  Wis.  355 ;  but  when  property  worth  five 
thousand  dollars  was  conveyed  for  a  debt  of  one  thousand 
dollars,  it  was  set  aside  as  fraudulent :  Sandman  v.  Seaman,  84 
Hun,  (N.  Y.)  337. 
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10.  Voluntary  Ck)nveyanoe  Valid  Against  Subsequent  Cred- 
itors—Exceptions.— A  voluntary  conveyance  by  a  husband  to 
hia  wife  will  be  valid  against  the  claims  of  subsequent  creditors 
unless  they  can  prove  an  intent  to  defeat  their  prospective 
claims  by  that  conveyance ;  and  a  gift  of  personal  property,  ac- 
companied by  change  of  possession,  will  be  equally  good : 
Stephens  v.  Olive,  2  Bro.  C.  C.  90 ;  Holladay  v.  Towers,  20  D. 
C.  577 ;  Met  Natl.  Bk.  v.  Rogers,  47  Fed.  Rep.  148 ;  Morgan  v. 
Ball,  81  Cal.  93 ;  Racine  Wagon  &  Carriage  Co.  v.  Roberts,  54 
111.  App.  615;  McClaugherty  v.  Morgan,  36  W.  Va.  191.  Such 
an  intent  may  be  inferred,  however,  from  the  fact  that  the 
grantor  conveys  his  whole  property  by  the  deed,  or  from  oth^r 
circumstances:  Marshall  v.  Whitney,  43  Fed.  Rep.  343;  Mar- 
shall V.  Roll,  139  Pa.  399  ;  Jackson  v,  Plyler,  38  S.  Car.  496 ; 
see,  however,  Wood  v,  Broadley,  76  Mo.  23.  But  a  gift  of  real 
estate  need  not  be  accompanied  with  change  of  possession,  as 
the  possession  of  the  wife's  real  estate  by  the  husband  is  con- 
sistent with  the  nature  of  the  marriage  relation:  Trustees  of 
Wadsworthville  Poor  School  v,  Bryson,  34  S.  Car.  401.  The 
deed  must  be  recorded,  however,  or  otherwise  subsequent  cred- 
itors whose  debts  are  contracted  on  the  faith  of  the  husband's 
ownership  may  subject  the  land  to  their  claims :  McGhee  v.  Im- 
porters' <fe  Traders'  Natl.  Bk.,  93  Ala.  192 ;  Adams  v.  Curtis, 
137  Ind.  175;  see  Porter  v.  Goble,  88  Iowa,  565;  Riley  v. 
Vaughan,  116  Mo.  169. 

11.  Voluntary  Conveyance  Voidable  by  Existing  Cred- 
itors.—The  weight  of  authority,  however,  seems  to  be  that 
a  voluntary  conveyance  is  voidable  as  to  existing  creditors, 
if  they  cannpt  find  property  to  satisfy  their  debts :  Ruse  v. 
Bromberg,  88  Ala.  619;  Phillips  v,  Rhodes,  (Colo.)  40  Pac. 
Rep.  453,  affirming  2  Colo.  App.  70;  Almond  v,  Gairdner, 
76  Ga.  699 ;  Enneking  v.  Scholtz,  69  Iowa,  473 ;  Belden  v. 
Younger,  76  Iowa,  567 ;  Boog  v.  Boog,  78  Iowa,  524 ;  Shaw  v. 
Manchester,  84  Iowa,  246  ;  Baker  v,  HoUis,  84  Iowa,  682  ;  Keam 
V.  Conkwright,  78  Mich.  58  ;  Cooper  y.  Standley,  40  Mo.  App.  138 ; 
Gove  v.  Campbell,  62  N.  H.  401 ;  Conover  v.  Ruckman,  36  N.  J. 
Eq.  493 ;  Christie  v,  Bridgman,  51  N.  J.  Eq.  331 ;  Manning  v. 
Riley,  62  N.  J.  Eq.  39 ;  Emmerick  v.  Hefferan,  9  N.  Y.  Suppl. 
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801 ;  White  v.  Benjamin,  23  N.  Y.  SuppL  981 ;  Henderson's 
Appeal,  133  Pa.  399 ;  Ansorge  v.  Barth,  88  Wis.  553 ;  though  a 
number  of  courts  hold,  with  better  reason,  that  if  the  grantor 
retains  sufficient  to  pay  his  debts,  with  a  reasonable  margin  to 
allow  for  contingencies,  it  will  be  valid :  Sedgwick  v.  Place,  25 
L.  T.  N.  S.  307;  Wilson  v.  Riddle,  123  U.  S.  608;  Knight  v. 
Glasscock,  51  Ark.  390 ;  Kane  v,  Desmond,  63  Cal.  464 ;  Bit- 
tinger  v.  Kasten,  111  IlL  260 ;  Cramer  v.  Bode,  24  111.  App.  219 ; 
Nichols  V.  Wallace,  31  111.  App.  408 ;  Nichols  v.  Wallace,  41  IlL 
App.  627 ;  Eames  v.  Dorsett,  147  111.  540 ;  Tootle  v.  Coldwell,  80 
Kans.  125;  Kinealy  v.  Macklin,  89  Mo.  433;  Neuberger  v. 
Keim,  134  N.  Y.  35,  affirming  5  N.  Y.  Suppl.  941 ;  Taylor  v. 
Eatman,  92  N.  C.  601 ;  Woodruff  v.  Bowles,  104  N.  C.  197 ; 
Nelson  v,  Kinney,  93  Tenn.  428 ;  Dixon  t?.  Sanderson,  72  Tex. 
359 ;  Mayer  v.  Frasch,  7  Wash.  504 ;  Wheeler  &  Wilson  Mfg. 
Co.  v\  Monahan,  63  Wis.  198 ;  and  it  would  certainly  seem 
absurd  to  claim  that  a  conveyance  of  a  small  portion  of  his 
property  by  a  solvent  debtor  to  one  who  has  a  right  to  look  to 
him  for  assistance  and  support,  is  always  invalid,  without  re- 
gard to  the  proportion  it  bears  to  the  surplus  of  his  estate  over 
debts.  Thus,  when  a  husband,  engaged  in  large  transactions, 
whose  assets  and  liabilities  each  equalled  about  $700,000,  made 
a  gift  of  $6,000  to  his  wife,  it  was  upheld :  Knox  v,  Moses,  104 
Cal.  502.  If,  however,  the  grantor  does  not  retain  sufficient  to 
pay  his  debts,  the  conveyance  will  then  be. voidable:  Waret?. 
Purdy,  (Iowa,)  60  N.  W.Rep.  526 ;  even  though  the  subject  of 
the  conveyance  be  community  property :  Klosterman  v.  Har- 
rington, 11  Wash.  138 ;  and  a  gift  of  personal  property,  without 
any  recorded  conveyance  or  any  visible  change  of  possession,  is 
invalid  as  against  subsequent  creditors  without  notice  as  well  as 
existing  ones:  Murphy  v,  Mulgrew,  102  Cal.  647;  McAfee r. 
Busby,  69  Iowa,  328.  If  the  conveyance  is  invalid  for  any  reason, 
the  fact  that  it  is  made  through  the  medium  of  a  third  person 
will  not  validate  it :  Francis  v.  Lawrence,  48  N.  J.  Eq.  508. 

12.  Voluntary  Conveyanoe  by  Insolvent  Husband  Fraud- 
iilent.^A  voluntary  conveyance  by  an  insolvent  husband  to  his 
wife  is  fraudulent,  and  will  be  set  aside,  whether  it  be  made 
directly  to  her,  or  through  the  medium  of  a  third  person : 
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McCaffrey  v.  Dustin,  43  111.  App.  34 ;  Triplett  t;.  Graham,  58 
Iowa,  135 ;  Ionia  Sav.  Bk.  v.  McLean,  84  Mich.  625 ;  Patton  v. 
Bragg,  113  Mo.  595 ;  O'ConneU  v.  Madden,  7  N.  Y.  Suppl.  338; 
Rozek  V.  Redzinski,  87  Wis.  525.  Even  though  the  husband 
and  wife  have  acquired  their  property  by  their  joint  industry 
and  management,  if  it  is  taken  in  the  husband's  name,  a  convey- 
ance thereof  without  consideration  by  him  to  her,  cannot  be 
upheld  against  the  claims  of  creditors  of  the  husband  :  Lang- 
ford  V.  Thurlby,  60  Iowa,  105  ;  and  if  the  consideration  for  the 
conveyance  is  property  owned  by  the  husband,  it  is  voluntary 
and  void :  Wiswell  v.  Jarvis,  9  Fed.  Rep.  84 ;  Meredith  t;. 
Citizens'  Bk.,  92  Ind.  343 ;  Boulton  v.  Hahn,  58  Iowa,  518 ; 
Adams  v.  O'Rear,  80  Ky.  129.  Thus,  since  in  Alabama  the 
hysband  has  the  right  to  receive  the  rents  of  the  wife's  statu- 
tory estate,  free  from  liability  to  account,  (Code  Ala.  §  2706,) 
his  receipt  and  use  of  them  will  not  create  a  liability  or  debt 
such  as  will  support  a  conveyance  to  the  wife  as  against  his 
creditors :  Boiling  v,  Jones,  67  Ala.  508 ;  Gordon  v.  Tweedy, 
71  Ala.  202.  But,  if  there  is  no  intent  to  delay  or  defraud 
them,  such  a  gift  is  good  as  against  subsequent  creditors,  though 
the  husband  is  insolvent :  Boatmen's  Sav.  Bk.  v.  Overall,  90  Mo. 
410. 

13.  Insuranoe  in  Favor  of  Wife.— A  solvent  debtor  may  insure 
his  life  for  the  benefit  of  his  wife,  but  if  an  insolvent  debtor  at- 
tempts to  do  so,  it  will  generally  be  treated  as  a  fraud  on  his 
creditors,  and  be  subjected  to  their  claims,  to  the  amount  of  the 
premiums  paid  :  JEina,  Natl.  Bk.  v.  U.  S.  Life  Ins.  Co.,  24  Fed. 
Rep.  770 ;  Pence  v.  Makepeace,  65  Ind.  345 ;  Stigler  v,  Stigler, 
77  Va.  163;  Thompson  v.  Cundiff,  11  Bush,  (Ky.)  567;  In  re 
Succession  of  Hearing,  26  La.  An.  326 ;  and  the  same  is  held 
when  a  debtor  who,  while  solvent,  has  insured  his  life  for  his 
wife's  benefit,  continues  to  pay  premiums  thereon  after  he 
becomes  insolvent ;  but  in  such  a  case  the  creditors  can  only 
touch  the  premiums  paid  after  insolvency :  Merchants'  &  Miners' 
Transp.  Co.  v.  Borland,  (N.  J.)  31  Atl.  Rep.  272 ;  and  not  even 
then,  when  the  insurance  was  originally  only  a  reasonable  pro- 
vision for  the  wife:  Wash.  Cent.  Bk.  v.  Hume,  128  U.  S.  195, 
reversing  3  Mackey,  (D.  C.)  360.    An  assignment  to  the  wife  of 
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a  policy  on  the  life  of  an  insolvent  debtor  for  his  own  benefit^ 
however,  is  void  aa  to  creditors,  as  a  voluntary  conveyance : 
Jenkyn  v.  Vaughan,  3  Drew.  419 ;  Taylor  v.  Coenen,  1  Ch.  D. 
636 ;  Catchings  v.  Manlove,  39  Miss.  655 ;  Elliott's  Appeal,  50 
Pa.  76 ;  McCutcheon's  Appeal,  99  Pa.  133 ;  contra,  In  re  Succes- 
sion of  Hearing,  26  La.  An.  326 ;  and  an  attempt  to  evade  this 
rule  by  cancelling  the  policy  and  issuing  a  new  one  in  favor  of 
the  wife,  is  equally  void  :  Stokes  i;.  Coffey,  8  Bush,  (Ky.)  533. 
But  under  the  acts  that  exist  in  some  states,  allowing  any  oqe 
to  insure  his  life  to  a  certain  extent,  irrespective  of  the  claims  of 
creditors,  an  insurance  within  that  limit  for  the  benefit  of  the 
wife  is  valid,  though  the  insured  be  insolvent ;  and  if  the  pre- 
miums paid  are  in  excess  of  that  limit,  the  insurance  should 
be  distributed  between  the  beneficiary  and  the  creditors  in  tl^ 
proportion  the  premiums  paid*  when  solvent  bear  to  those  paid 
when  insolvent:  Pullis  v,  Robison,  73  Mo.  201.  Annuities  are 
governed  by  the  same  rules  in  this  regard  as  policies  of  insur- 
ance :  French  v.  French,  6  De  6.,  M.  &  G.  95 ;  Neale  v.  Day,  28 
L.  J.  Ch.  46. 

14.  Deed  to  Property  Taken  in  Wife's  Name.— If  a  deed  to 
property  purchased  by  the  husband  is  taken  in  the  name  of  the 
wife,  it  will  be  deemed  fraudulent  as  to  creditors,  if  the  con- 
sideration was  paid  by  the  husband,  and  he  was  insolvent,  or 
did  not  retain  sufficient  property  to  satisfy  the  claims  of  his 
creditors:  Thyson  v.  Foley,  1  D.  C.  App.  182;  Trumbull  v, 
Hewitt,  62  Conn.  448;  Farmers'  Bk.  v.  Stapp,  (Ky.)  30  S. 
W.  Rep.  1000 ;  Garrett  v.  Wagner,  125  Mo.  450 ;  and  the  same 
will  be  true  when,  under  similar  circumstances,  he  purchases 
stock  in  his  wife's  name  with  his  own  monev :  Markham  v. 
Whitehurst,  109  N.  C.  307 ;  or  builds  a  house  or  other  buildings 
on  her  land  with  his  money :  Ware  v,  Hamilton  Brown  Shoe 
Co.,  92  Ala.  145 ;  Ware  t?.  Seasongood,  92  Ala.  152 ;  Burt  r. 
Timmons,  29  W.  Va.  441 ;  Humphrey  v.  Spencer,  36  W.  Va. 
11 ;  but  if  he  was  not  indebted  at  the  time,  such  transactions 
are  valid :  New  v.  Driver,  89  Ga.  434 ;  Pitkin  v.  Mott,  56  Mo. 
App.  401 ;  and  the  fact  that  the  deed  to  real  estate  contracted 
for  by  the  husband  is  taken  in  the  wife's  name,  or  in  the  name 
of  a  third  person  for  her,  does  not  make  it  fraudulent  as  to 
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creditors,  if  it  was  so  oonveyed  because  it  was  paid  for  out  of  the 
wife's  separate  estate,  or  in  satisfaction  of  a  pre-existing  debt  to 
her,  whether  he  is  insolvent  or  not :  Gamer  v.  Bk.  of  Provi- 
dence, 151  U.  S.  420;  Kilgore  v.  Stoner,  (Ala.)  12  So.  Rep.  60; 
Fleming  v.  Weagley,  32  111.  App.  183 ; "  Huffman  v.  Copeland, 
86  InA  224 ;  Taylor  v.  Duesterberg,  109  Ind.  165 ;  Wanzer  v. 
Brainard,  73  Iowa,  726;  Blair  v.  Matthews,  (Ky.)  23  S.  W. 
Rep.  874;  Myers  v.  White,  (Ky.)  24  S.  W.  Rep.  1065;  Hart 
V,  Leete,  104  Mo.  315 ;  Goldsmith  v.  Fuller,  30  Neb.  563 ; 
McKamey  v.  Thorp,  61  Tex.  648 ;  Hamilton  v.  Steele,  22  W.  Va. 
348.  So,  if  the  husband  sells  the  wife's  land,  and  buys  other 
property,  there  is  no  fraud  in  taking  the  deed  in  her  name, 
whether  the  land  sold  stood  in  her  name  or  his:  Brown  v. 
Wright,  58  Ark.  20;  Williams  i).  Morgan,  6  Houst  (Del.)  439; 
Deering  v.  Lawrence,  79  Iowa,  610 ;  Dermott  v.  Carter,  109  Mo. 
21 ;  and  if  the  purchase  money  of  land  bought  in  his  name 
was  paid  by  the  wife,  he  can  oonvej^  it  to  her  afterwards,  though 
insolvent,  discharged  of  the  claims  of  his  creditors :  Hawkins- 
ville  Bk.  &  Trust  Co.  v.  Walker,  (Ga.)  25  S.  E.  Rep.  205. 

16.  Conveyance  of  Property  which  Creditors  Cannot 
Beaoh  Valid.— A  conveyance  to  the  wife  of  property  which  the 
husband's  creditors  cannot  reach,  is  no  fraud  upon  them. 
A  conveyance  to  her  of  a  naked  legal  title,  or  of  property  held 
in  trust  for  her  :  Taylor  v.  Duesterberg,  109  Ind.  165  ;  Citizens' 
Mut.  Ins.  Co.  V.  Foster,  64  Miss.  288 ;  De  Berry  v.  Wheeler,  128 
Mo.  84 ;  or  of  property  exempt  from  execution,  such  as  a  home- 
stead, or  the  proceeds  of  its  sale :  Wetherly  v,  Straus,  93  Cal. 
283;  Boyd  v,  Bamett,  24  111.  App.  199;  Gollsbitch  v,  Ranibon, 
84  Iowa,  567  ;  is  valid ;  and  so  is  the  conveyance  of  property  in 
which  he  is  entitled  to  a  homestead,  if  less  in  value  than  the 
amount  he  is  entitled  to  hold  under  the  homestead  laws: 
Whayne  v.  Morgan,  (Ky.)  12  S.  W.  Rep.  128;  and  a  deed  in  her 
name  of  land  bought  with  his  money,  if  less  than  the  value  of 
his  homestead:  Kelley  v.  Connell,  (Ala.)  18  So.  Rep.  9.  So,  if 
a  husband  has  less  money  and  property  than  he  is  entitled 
to  claim  as  exempt  &om  execution,  and  gives  a  part  of  it  to  his 
wife,  which  she  usee  in  making  the  first  payment  on  real  estate 
bought  by  her,  that  real  estate  is  not  liable  for  the  husband's 
22 
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debts:  Burdge  v.  Bolin,  106  Ind.  175;  Bobb  v.  Brewer,  60  Iowa» 
689. 

16.  Sffeot  of  Wite^B  Partioipation  in  Fraud.— A  conveyanoe 
for  a  bona  fide  debt  will  not  be  void  as  to  the  wife,  unless  she 
participated  in  the  fraudulent  intent  of  her  husband;  but 
knowledge  of  that  intent  is  equivalent  to  participation :  Baxter 
V.  Myers,  85  Iowa,  328 ;  Riley  v,  Vaughan,  116  Ma  169 ;  Bald- 
win V,  June,  68  Hun,  (N.  Y.)  284 ;  Brown  v.  Mitchell,  102  N.  C. 
347 ;  Mclntyre  v,  Legon,  38  S.  Car.  457 ;  Williams  v.  Harris, 
4  S.  Dak.  22 ;  Moore  v.  Butler,  90  Va.  683 ;  and  if  the  wife 
actively  participates  in  the  fraud,  the  whole  transaction  will  be 
held  void,  and  not  sustained  to  the  extent  of  the  real  consider- 
ation :  Folk  V.  Fonda,.  (N.  J.)  29  AtL  Rep.  676 ;  Peel»  v.  Peeler, 
109  N.  C.  628 ;  Webb  v.  Ingham,  29  W.  Va.  389 ;  and  if  the 
conveyance  be  voluntary,  it  will  be  void  whether  she  knew  of  it 
or  not,  if  tainted  with  fraud  :  Threlkel  v,  Scott,  (Cal.)  34  Pac. 
Rep.  851;  Gwynn  v.  Butler,  17  Colo.  114;  Knapp  v.  Day,  4 
Colo.  App.  21 ;  Trumbull  v,  Hewitt,  65  Conn.  60 ;  Bowman  v. 
Ash,  143  lU.  649,  affirming  36  111.  App.  115. 

17.  Conveyance  to  Wife  Gk>od  Against  Grantor  and  His  Hein 
or  A88ign8.~Even  when  fraudulent  as  to  creditors,  a  conveyanoe 
to  the  wife  is  good  against  the  grantor  and  his  heirs  or  assigns ; 
and  the  fact  that  it  is  set  aside  as  a  fraud  upon  the  creditors 
does  not  revest  his  title,  so  that  he  can  either  claim  it  as  exempt, 
or  defeat  the  claim  of  the  wife  to  the  surplus,  if  any :  Minor  v. 
WUson,  58  Fed.  Rep.  616;  Francis  v,  Wilkinson,  147  lU.  370; 
Moore  v,  Horsley,  156  III.  36  ;  Bohn  v.  Weeks,  50  HI.  App.  236 ; 
Hemdon  v.  Reed,  82  Tex.  647  ;  Frank  v.  Frank,  (Tex.)  25  S.  W. 
Rep.  819. 

18.  Borden  of  Proof  of  Fraud— When  the  husband  is  insol- 
vent, the  burden  of  proof  rests  on  the  wife  to  show  considera- 
tioa  for  the  conveyance:  Seasongood  v.  Ware,  (Ala.)  16  So.  Rep. 
51 ;  Kell«y  «.  Conmell,  (Ala.)  18  Sa  Rep.  9;  Glass  v.  Zuiavem, 
43  Neb.  334 ;  Peeler  tx.  Peeler,  109  N.  C.  628 ;  and  it  rests  on  her, 
when  the  debt  of  the  creditor  who  attacks  the  eonveyanee  was 
contraded  prior  thereto :  Minoeaipotis  Stock  Yards  A  Plucking 


WOOD  V,   HABMISON.  339 

Co.  V,  Halonen,  56  Minn.  469 ;  Stevens  v.  Carson,  30  Neb.  544  ; 
Carson  v.  Stevens,  40  Neb.  1 12 ;  Melick  v.  Vamey,  41  Neb.  105 ; 
Le  Saulnier  v.  Kru^er,  85  Wis.  214  \  but  sae  lU^odes  v.  Wood, 
93  Tenn.  702 ;  and  when  he  contracts  for  land  conveyed  to  her, 
for  the  presumption  is  that  he  pays  for  it :  Wolford  v,  Fambam, 
44  Minn.  159 ;  Hutchinson  v.  Boltz,  35  W.  Va.  754 ;  Gettehnann 
V.  Gitz,  78  Wis.  439.  So,  if  the  husband  is  merely  indebted, 
she  must  prove  that  be  retained  sufficient  to  pay  his  debts : 
Hoffman  v.  Nolte,  127  Mo.  120 ;  but  in  all  other  cases,  and  a 
Jortiori  when  the  validity  of  her  debt  is  admittad,  the  burden  of 
proof  is  on  the  creditor  to  show  fraud  :  Nadal  v.  Britton,  112 
N.  a  180. 

19.  Conveyanoea  by  Wife  to  Husband.— The  same  rules  gov- 
ern conveyances  by  a  wife  to  her  husband.  Thus,  when  a  wife 
conveyed  to  one  of  her  debtors  four  lots  of  land,  in  trust  to  sell 
them,  pay  his  debt,  and  pay  the  surplus  to  her  or  to  whom  she 
should  designate,  and  the  grantee  sold  two  of  them,  which  paid 
his  debt,  and  then  conveyed  the  other  two,  at  her  request,  to  her 
husband,  the  last  conveyance  was  held  void  as  to  the  other 
creditors  of  the  wife :  Gillespie  v.  Cooper,  36  Neb.  775 ;  but  when 
9^  ferae  sole  trader  conveyed  land  to  her  husband,  in  good  faith, 
and  for  a  valuable  consideration,  though  less  than  the  value  of 
the  land,  the  conveyance  was  upheld  against  her  creditors,  since 
he  had  no  knowledge  that  she  had  any  :  Claflin  v.  Batchelder, 
66  N.  H.  29. 
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Ii^unction  ag^ainst  Ciiminal  Acts— Corporation— Nni- 
sauce— Prisse  Fight. 

COLUMBIAN  ATHLETIC  CLUB  v.  STATE  ex  rel. 

McMAHAN. 

(Supreme  Court  of  Indiana.    June  4, 1895.) 
(143  Ind.  98 ;  40  N.  E.  Rep.  914.) 

Injunction  will  lie  at  the  suit  of  the  state  against  a  corporation  when 
it  is  misusing  and  abusing  its  corporate  franchises  and  privileges,  and  is 
maintaining  its  property  as  a  nuisance,  though  its  acts  also  constitute 
a  crime. 

In  such  cases  a  receiver  may  be  appointed  in  aid  of  the  injunction. 
Hackney,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lake  county  ;  J.  H.  Gillett, 
Judge. 

Suit  by  the  state,  on  the  relation  of  Willis  C.  McMahan, 
against  the  Columbian  Athletic  Club,  for  injunction  and 
receiver.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

John  B.  Peterson  and  E.  D.  Orumpacker,  for  appellant. 
/.  E.  McMullough  and  Elliott  &  Elliott,  for  appellee. 

Howard,  C.  J. — On  September  2,  1893,  the  appellee,  by 
her  relator,  who  was  the  prosecuting  attorney,  filed  in  the 
clerk's  office  of  the  court  below  her  verified  complaint  or 
information,  alleging,  among  other  things,  that  the  appel- 
lant was  a  corporation  duly  organized  and  then  existing 
under  the  laws  of  the  state  of  Indiana  ;  that  the  said  appel- 
lant, assuming  to  act  as  such  corporation,  was  engaged  in 
violating  the  laws  of  the  state,  and  had  misused  its  corpo- 
rate powers  and  franchises ;  that  under  the  claim  of  corpo- 
rate right,  and  in  its  character  as  a  corporation,  the  appellant 
had  wilfully  violated  the  statute  of  the  state  prohibiting 
prize  fighting,  giving  the  details  of  such  violation ;  that  the 
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appellant  claimed  the  right,  as  a  corporate  franchise,  to  con- 
duct prize  fights,  insisting  that  the  statute  under  which  it 
was  organized  gave  to  it  such  right ;  that,  by  reason  of  such 
wrongful  claim,  it  had  induced  persons  to  believe  that  it 
had  a  franchise  under  the  laws  of  the  state  to  engage  in 
such  business»as  prize  fighting,  and  so  had  greatly  abused 
its  corporate  privileges  and  usurped  authority  which  it  did 
not  possess ;  that  it  had  fitted  up  and  maintained  its  prem- 
ises in  the  county  of  Lake  for  the  sole  purpose  of  engaging 
in  prize  fighting ;  that  it  advertised  such  business  in  the  most 
public  manner,  and  thus  induced  thousands  of  persons  to 
come  upon  its  said  premises  in  order  to  witness  men  engaged 
in  fighting  one  another  for  prizes  to  be  awarded  to  the  vic- 
tors ;  that  the  appellant,  as  such  corporation,  had  further 
abused  and  misused  its  corporate  franchises  and  violated 
the  statutes  by  bringing  into  the  state  certain  persons  to 
perform  the  duties  of  sheriffs  and  other  peace  officers,  and 
by  causing  such  imported  persons,  so  feloniously  assuming 
to  act  as  peace  officers,  to  beat,  bruise,  and  wound  persons 
assembled  on  appellant's  said  prei^ses  ;  that  many  persons 
were  in  consequence  grievously  wounded,  and  that  even 
death  had  been  thereby  caused  ;  that  appellant,  in  violation 
of  another  statute,  had  conspired  with  divers  persons,  to 
appellee  unknown,  to  commit  and  procure  the  commission 
of  an  ofience  in  the  night-time,  to  wit,  prize  fighting,  upon 
said  premises ;  that  appellant,  in  its  said  corporate  capacity, 
had  caused,  created,  and  was  then  maintaining  a  public 
nuisance  on  its  said  premises,  in  that  it  had  thereon  pre- 
pared and  constructed  buildings  and  other  structures  for  the 
sole  purpose  of  procuring  men  to  fight  therein  for  prizes, 
giving  details  of  fights  that  had  already  taken  place,  stating 
also  the  riotous  proceedings  that  followed,  and  that  appel- 
lant avows  its  purpose  to  continue  such  prize  fighting  ;  that 
appellant  fortified  and  strengthened  its  buildings  so  as  the 
better  to  enable  it  to  carry  on  its  said  illegal  business,  as 
well  as  to  render  it  the  more  difficult  for  sheriffs  and'other 
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peace  officers  to  enter  and  arrest  those  engaged  in  violation 
of  the  laws,  pursuant  also  to  the  purpose  and  design  of  the 
appellant  to  permanently  use  and  maintain  its  premises  for 
the  sole  purpose  of  conducting  prize  fights  on  its  said 
premises ;  that,  under  claim  of  corporate  right  and  privi- 
lege, appellant  would,  if  not  enjoined,  continue  its  usurpa- 
tion of  corporate  functions  and  its  abuse  of  its  corporate  fran- 
chises, thereby  causing  tumults  and  riots,  so  that  human 
life  would  be  endangered  and  the  local  officers  of  the  county 
be  unable  to  suppress  the  consequent  violence;  that  the 
incorporators,  as  well  as  all  those  thus  engaged  in  violation 
of  the  laws,  were  non-residents  of  the  state  of  Indiana ;  that 
appellant  had  conspired  with  certain  persons  named  and 
with  others,  whose  names  were  unknown,  with  the  purpose, 
in  the  event  that  the  court  should  issue  such  restraining 
order,  to  render  the  same  nugatory  by  having  the  prize 
fights  conducted  by  such  other  persons;  that,  unless  a 
receiver  should  also  be  appointed,  the  appellant  would 
falsely  and  fraudulently  assign  its  rights  and  property  to  said 
coKJonspirators  or  other  ^hird  parties,  so  that  prize  fighting 
and  other  unlawful  acts  might  still  be  conducted  notwith- 
standing such  order  of  the  court.  The  prayer  was  for  a  dis- 
solution of  the  incorporation,  as  having  forfeited  its  fran- 
chises, and  that  it  be  ousted  therefrom  ;  that  an  injunction 
be  issued  ;  and  that  a  receiver  be  appointed  to  take  charge 
of  the  property,  until  the  further  order  of  the  court.  The 
restraining  order  was  issued  by  the  judge  in  vacation,  and 
was  directed  especially  against  a  fight  advertised  for  Sep- 
tember 4th,  being  two  days  after  the  issue  of  the  order;  and 
the  receiver  was  appointed  for  the  property  of  appellant  in 
Lake  countj'',  being  the  premises  in  question. 

The  appointment  of  the  receiver  is  assigned  as  error ;  and 
it  is  contended  by  counsel  for  appellant  that  the  court  erred 
both  in  the  issuing  of  its  restraining  order  and  also  in  the 
appointment  of  the  receiver,  for  the  reason  that  equity  will 
not  aid  in  the  punishment  or  in  the  prevention  of  crime. 


COLUMBIAN   ATHLETIC   CLUB  V,    STATE.  343 

^One  sufficient  reason,  among  tlie  many,"  say's  counsel, 
**  for  denying  the  jurisdiction  of  equity  in  this  class  of  cases, 
is  that  the  law  regards  the  crimes  charged  as  those  of  the 
individual  perpetrators,  and  not  of  the  corporation,  and  the 
penal  laws  are  adequate  to  redress  wrongs  against  society 
by  punishing  the  offenders.  Corporations,  as  such,  have  no 
capacity  to  commit  the  kind  of  crimes  charged  in  the  infor- 
mation." In  answer  to  this  may  be  given  what  a  great 
English  judge,  Vice-Chancellor  Shadwell,  said  when 
appealed  to  for  a  receiver  in  a  case  where  a  corporation  had 
violated  an  injunction :  "  The  directors  of  the  company, 
their  agents  and  servants,  cannot,  on  this  motion,  be  com- 
mitted to  prison ;  but  what  can  be  done  shall  by  me  be 
done  to  repress  this  daring  invasion  of  public  and  private 
rights — ^an  invasion  maintained,  moreover,  in  open  defiance 
of  all  law,  authority,  and  order.  Let  a  sequestration  issue  :" 
Attorney  General  v.  Great  Northern  Ry.  Co.,  4  De  Gex  &  S. 
75,  as  cited  in  2  Redf.  R.  R.  (6th  Ed.)  419.  In  Judge  Red- 
field's  work,  cited  above,  (volume  2,  p.  364),  the  author 
says  :  "  Injunctions  in  courts  of  equity,  to  restrain  railways 
from  exceeding  the  powers  jof  their  charters,  or  committing 
irreparable  injury  to  other  persons  natural  or  artificial,  have 
been  common  for  a  long  time  in  England  and  in  this  coun- 
try." Extraordinary  emergencies  in  many  cases  call  for 
extraordinary  remedies.  In  chapter  29  of  the  work  from 
which  we  have  quoted,  Judge  Redpield,  both  in  the  text 
and  in  the  notes,  gives  numerous  instances  of  the  interpo- 
sition of  equity  to  prevent  threatened  wrongs  on  the  part  of 
corporations.  The  rule  to  be  observed  in  such  cases  is 
quoted  on  page  366  from  Lord  Chancellor  Cottenham: 
"That  it  is  the  duty  of  courts  of  equity  (and  the  same  is 
true  of  all  courts  and  of  all  institutions)  to  adapt  its  practice 
and  course  of  proceedings,  as  far  as  possible,  to  the  existing 
state  of  society,  and  to  apply  its  jurisdiction  to  all  those  new 
cases  which,  from  the  progress  daily  making  in  the  affairs 
of  men,  must  continually  arise,  and  not,  from  too  strict  an 
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adherence  to  forms  and  rules  established  under  very  dififerent 
circumstances,  decline  to  administer  justice  and  to  enforce 
rights  for  which  there  is  no  other  remedy  :''  Taylor  v.  Sal- 
mon, 4  Mylne  &  C.  141.  This  rule,  the  author  concludes, 
is  certainly  worthy  of  one  of  the  ablest,  wisest,  and  best 
judges  that  ever  administered  the  chancery  law  of  England 
or  America.  In  the  well-considered  case  of  Attorney  Gen- 
eral V.  Chicago  &  N.  W.  R.  Co.,  35  Wis.  425,  by  Chief  Jus- 
tice Ryan,  that  eminent  jurist  quotes  with  approval  from 
Brice's  Ultra  Vires  as  follows :  "  Under  many  circumstances, 
the  court  of  chancery  has,  on  public  grounds,  jurisdiction 
to  prevent  corporations  acting  in  various  ways,  or  contrary 
to  the  intent  for  which  they  have  been  created.  The  public, 
however,  must  be  represented  in  all  applications  relating  to 
such  matters,  and  this  is  done  by  the  intervention  of  the 
attorney  general.  No  single  person,  whether  a  member  of 
the  corporation  or  not,  is  able  on  his  own  account,  and  of 
his  own  motion,  to  call  upon  the  court  to  interfere  for  his 
special  protection.  The  wrong  he  complains  of  is  not  con- 
fined to  himself.  No  right  or  privilege  peculiar  to  himself 
is  violated.  The  wrongs  inflicted  and  the  rights  invaded 
affect  the  public,  and  the  public,  consequently,  must  be  a 
party  to  the  proceedings.  The  occasions  upon  which  the 
court  will  exercise  jurisdiction  to  restrain  the  doing  of  acts 
of  this  kind  seem  to  fall  into  the  three  following  heads :  (1) 
When  a  corporation  is  abusing  powers  given  for  public  pur- 
poses ;  (2)  or  is  committing  a  breach  of  trust ;  (3)  or  is 
acting  adversely  to  public  policy."  Under  the  third  head, 
"  When  any  corporation  is  doing  acts  detrimental  to  the 
public  welfare  or  hostile  to  public  policy,"  the  author  quotes 
from  Attorney  General  v.  Great  Northern  Ry.  Co.,  where 
KiNDERSLEY,  V.  C,  Said  :  ''  Whenever  the  interests  of  the 
public  are  damnified  by  a  company  established  for  any  par- 
ticular purpose  by  an  act  of  parliament,  acting  illegally  and 
in  contravention  of  the  powers  conferred  upon  it,  I  conceive 
it  is  the  function  of  the  attorney  general   to  protect  the 


COLUMBIAN   ATHLETIC   CLUB  V,    STATE.  345 

interests  of  the  public  by  an  information  ;  and  that  when, 
in  case  of  an  injury  to  private  interests,  it  would  be  compe- 
tent for  an  individual  to  apply  for  an  injunction  to  restrain 
a  company  from  using  its  powers  for  purposes  not  warranted 
by  the  act  creating  it,  it  is  competent  for  the  attorney  gen- 
eral, in  cases  of  injury  to  public  interests  from  such  a  cause, 
to  file  an  information  for  an  injunction."  In  the  same  case 
the  learned  chief  justice,  in  criticising  Bigelow  v.  Bridge  Co., 
14  Conn.  580,  says :  "  The  court  holds  the  jurisdiction  in 
cases  of  private  nuisance  and 'of  public  nuisance  inflicting 
particular  injury  at  the  suit  of  an  individual,  and  questions 
it  at  the  suit  of  the  state.  It  is  not  easy  to  comprehend  why 
the  remedy  should  avail  against  the  less  evil,  and  not  against 
the  greater ;  why  equity  should  interpose  to  restrain  what 
affects  one  person  only,  and  refuse  its  protection  against 
what  affects  all  persons ;  in  the  case  of  a  public  nuisance, 
restrain  it  at  the  suit  of  one  whom  it  especially  aggrieves, 
and  refuse  to  do  so  for  the  public,  whom  it  equally  aggrieves." 
Counsel  for  appellant  says  that  "  an  act  is  frequently  of 
such  a  character  as  to  involve  not  only  a  breach  of  criminal 
law,  but  also  a  transgression  of  civil  duty,  and  in  such  cases 
redress  may  be  had,  not  only  by  the  state  in  the  form  of  a 
criminal  prosecution,  but  the  one  who  suffers  a  civil  injury 
may  have  his  action  for  damages.  For  instance,  if  one  steal 
a  horse,  he  is  subject  to  prosecution  under  the  criminal  laws 
of  the  state,  and  at  the  same  time,  notwithstanding  that  lia- 
bility, the  individual  who  suffers  the  loss  has  a  right  to 
prosecute  an  action  against  the  offender  for  damages ;  and, 
in  connection  with  such  action,  conditions  may  be  such  that 
the  court  would  enjoin  the  defendant  from  disposing  of  his 
property  until  judgment  could  be  obtained,  and  even  go 
further  and  appoint  a  receiver  for  the  purpose  of  preserving 
the  property  in  order  that  the  judgment  might  be  satisfied. 
But  no  one  will  contend  that  the  state  could  enjoin  the 
offender  from  stealing  other  horses."  Counsel  admit  very 
much  here.     It  is  not,  however,  the  stealing  of  other  horses 
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thAt.  is  in  question.  It  is  quite  enough  to  attend  to  the 
horse  and  to  the  crime  under  consideration.  The  court 
might  certainly  enjoin  the  using  of  the  horse  for  such  pur- 
pose as  might  affect  the  rights  of  the  copiplaining  party ;  aSi 
for  instance,  might  enjoin  the  sale  or  transfer  of  the  property 
to  others.  So  here,  while  it  is  perhaps  true  that  the  com- 
mission  of  crime,  strictly  speaking,  cannot  be  enjoined,  yet 
the  transfer  of  property  for  fraudulent  purposes,  or  to  evade 
the  processes  of  the  court,  or  to  prevent  the  execution  of  its 
decrees,  may  be  enjoined.  If  this  corporation  might  trans- 
fer its  rights,  franchises,  and  property  to  another  company 
or  to  individuals  during  the  pendency  of  this  action,  and  so 
continue  the  perpetration  of  the  acts  complained  of  in  the 
very  face  of  the  court,  it  would  be  but  a  mockery  of  justice 
to  have  instituted  the  action  in  the  first  place.  This  is  a 
proceeding  against  property,  as  well  as  against  the  corpora- 
tion. The  property  itself  is  criminal,  and  can  be  used  only 
for  criminal  purposes.  If  there  be  any  virtue  in  the  quo 
warranto  proceedings,  it  must  result  not  only  in  the  dissolu- 
tion of  the  corporation,  but  also  in  the  discontinuance  of  the 
use  of  its  property  for  the  evil  purposes  to  which  it  has 
been  prostituted. 

In  case  the  oflTender  were  an  individual,  and  the  property 
were  personal,  there  could  be  no  question  that  it  could  not 
be  lawfully  held  by  the  criminal.  Shall  it  be  said  that 
what  the  state  may  do  in  the  case  of  one  of  its  own  citizens 
it  is  powerless  to  do  in  the  case  of  a  corporate  creature — the 
product  of  its  own  statutes?  In  State  v,  Lewis,  134  Ind. 
250,  33  N.  E.  Rep.  1024,  this  court  upheld  a  statute  making 
it  a  misdemeanor  for  any  one  to  have  in  his  possession  any 
gill  net  or  seine,  except  as  permitted  by  the  statute ;  and 
numerous  decisions  sustaining  like  statutes  were  cited.  In 
those  cases  the  mere  possession  of  articles  otherwise  harm- 
less was  rendered  unlawful  for  the  reason  that  they  might 
be  used  in  the  commission  of  acts  made  criminal  by  the 
statute.     But  where  the  articles  found  in  possession  of  one 
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arrested  for  crime  are  themselves  the  instruments  of  such 
crime^  and  made  only  to  be  used  in  violation  of  the  law,  it 
has  always  been  held  that  the  criminal  could  not  lawfully 
own  or  possess  them.  The  right  to  seise  and  hold  such  in- 
struments of  crime  is  no  more  doubtful  than  the  right  to 
arrest  the  criminal  himself.  Accordingly,  the  gambler's 
outfit,  the  burglar's  tools,  the  counterfeiter's  dies,  are  seized 
wherever  and  whenever  found.  There  can  be  no  lawful 
possession  or  use  of  such  things  by  any  one  save  the  oflScers 
of  the  law.  Shall  the  courts  be  helpless  in  like  cases  where 
the  criminal  is  a  corporation,  and  where  the  property  used 
as  the  instrument  of  crime  is  real,  and  not  personal  ?  In 
Smith  V.  McDowell,  148  111.  51,  35  N.  E.  Rep.  141,  which 
was  a  case  where  it  was  sought  to  vacate  a  part  of  a  public 
street  for  the  benefit  of  a  private  person,  the  court  held  that 
such  attempted  vacation  and  use  of  the  street  would  con- 
stitute a  public  nuisance ;  and  that  the  public  was  entitled 
to  the  speediest  and  most  eSective  remedy  to  prevent  the 
threatened  invasion  of  its  rights ;  and,  therefore,  that  such 
nuisance  might  be  forbidden  by  injunction  at  the  suit  of 
,the  proper  officer;  citing  Wood,  Nuis.  §§  777-786;  Dill. 
Mun.  C!orp.  520 ;  3  Pom.  Eq.  Jur.  1359,  and  other  authorities. 
Even  where  a  private  citizen  brings  an  action  to  prevent  a 
public  wrong,  from  which  he  would  suffer  an  injury  peculiar 
to  himself,  and  not  sustained  by  the  public  in  general,  an 
injunction  may  be  awarded  to  prevent  the  commission  of 
the  threatened  crime  ;  and  the  objection  will  not  be  heard 
that  the  equity  powers  of  the  court  cannot  be  employed  to 
aid  in  enforcing  the  criminal  laws  of  the  state  by  thus  pre- 
venting crime  about  to  be  committed  :  Gas  Co.  v.  Tyner,  131 
Ind.  277,  31  N.  E.  Rep.  59.  "  No  authority,"  said  the  court, 
in  that  case,  "  has  been  cited,  and  we  know  of  none,  sup- 
porting the  position  of  appellants  that  the  appellee  is  not 
entitled  to  an  injunction  because  the  accumulation  of  nitro- 
glycerine within  the  corporate  limits  of  a  town  or  city  is  a 
crime."     But  counsel  say  that  in  these  cases  equity  inter- 
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posed  for  the  protection  of  property  rights,  and  not  for  the 
prevention  of  crime.  It  may  be  remarked  that  property 
rights  are  in  question  in  the  case  before  us  also.  Notwith- 
standing the  criminal  use  to  which  the  property  of  appellant 
has  heretofore  been  put,  it  should,  nevertheless,  be  preserved 
for  such  final  and  just  disposition  as  may  be  decreed  by  the 
court.  Moreover,  since  the  incorporators  are  all  non-resi- 
dents, and  since  they  own  no  property  but  this  in  the  state, 
the  state  is  interested  in  its  preservation  at  least  to  the  ex- 
tent of  the  expenses  of  this  suit.  Besides,  though  generally 
true,  it  is  not  absolutely  so,  that  an  injunction  can  only  issue 
to  preserve  mere  property  rights.  "There  are  many  ad- 
judged cases,"  as  said  in  Littleton  v.  Fritz,  65  Iowa,  488,  22 
N.  W.  Rep.  641,  "  which  expressly  hold  that  the  fact  that  a 
nuisance  is  a  crime,  and  punishable  as  such,  does  not  deprive 
equity  of  its  jurisdiction  to  restrain  and  abate  it  by  injunc- 
tion." See,  also,  Tied.  Eq.  Jur.  §§  483,  484,  581.  In  State 
V.  Saunders,  66  N.  H.  39,  25  Atl.  Rep.  588,  the  Supreme 
Court  of  New  Hampshire,  in  a  very  elaborate  and  well-con- 
sidered case,  decided  that  "  an  injunction  against  the  un- 
lawful use  of  buildings  as  a  nuisance  is  not  beyond  the, 
jurisdiction  of  equity  on  the  ground  that  it  is  in  the  nature 
of  a  punishment  of  a  criminal  offence."  It  will  be  observed 
that  this  decision  is  exactly  in  point ;  tlie  court  below  having 
issued  its  injunction  against  the  unlawful  use  of  appellant's 
buildings.  In  both  cases  the  state  sued  by  its  proper  oflBcers ; 
and  property  rights  are  no  more  in  question  in  one  case 
than  in  the  other.  In  State  v.  Crawford,  28  Kans.  726,  the 
court  said  :  "  While  it  is  unquestionably  true  that  the  keep- 
ing of  the  saloon  in  question  is  a  criminal  offence,  and  its 
operation  involves  the  commission  of  many  criminal  offences, 
yet  we  cannot  think  that  these  facts  can  possibly  take  away 
any  of  the  jurisdiction  which  courts  of  equity  might  other- 
wise exercise."  In  Littleton  v.  Fritz,  mpra^  it  was  said : 
"  One  maintaining  a  nuisance  may  not  only  be  punished 
in  a  criminal  proceeding,  but  a  civil  action  at  law,  and  an 
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action  in  equity  to  restrain  the  nuisance  may  be  prosecuted 
against  him.  .  .  .  The  defendant,  in  order  to  succeed  in  the 
defence  that  the  proceeding  by  injunction  is  an  attempt  to 
enforce  a  criminal  law  by  civil  process,  demands,  in  effect, 
that  the  court  must  establish  the  principle  that,  because  the 
nuisance  complained  of  is  a  crime,  it  is  entitled  to  favor 
and  protection  in  a  court  of  equity."  The  main  contention 
of  appellant  is  thus  well  answered  by  the  Supreme  Court  of 
Iowa.  There  could  be  no  doubt  that  under  §  1145,  Rev. 
St.  1894,  (§  1131,  Rev.  St.  1881,)  an  information  might  be 
filed  against  corporations  such  as  this  where  they  "  do  or 
omit  acts  which  amount  to  a  surrender  or  a  forfeiture  of 
their  rights  and  privileges  as  a  corporation,  or  where  they 
exercise  powers  not  conferred  by  law."  Nor  could  there  be 
any  doubt  that  under  §  1236,  Rev.  St.  1894,  (§  1222,  Rev. 
St.  1881,)  a  receiver  might  be  appointed  when  the  corpora- 
tion "  has  forfeited  its  corporate  rights  ;"  or  when,  "  in  the 
discretion  of  the  court,  or  the  judge  thereof  in  vacation,  it 
may  be  necessary  to  secure  ample  justice  to  the  parties."  As 
soon,  however,  as  it  appears  that  the  acts  shown  in  the  in- 
formation are  criminal,  the  conclusion  is  at  once  reached 
that  the  criminality  of  the  transactions  throws  a  shield  over 
the  culprit,  so  that  equity  may  not  reach  it.  As  in  the  case 
of  other  criminals,  justice  and  equity  are  the  very  last  things 
it  seeks  for. 

Counsel  for  appellee  well  observe  in  this  connection  that 
"  it  would  be  monstrous  to  adjudge  that,  because  acts  con- 
stituting the  abuse  of  corporate  privileges  are  crimes,  there- 
fore the  corporation  may  persist  in  doing  them.  This  would 
be  to  encourage  corporations  to  perpetrate  the  gravest  abuses, 
since,  under  such  a  rule,  the  graver  the  abuse,  the  less  the 
power  of  the  civil  branch  of  our  law.  It  comes  with  an  ill 
grace  from  a  corporation  to  aver  that,  because  the  abuse  of 
its  corporate  privileges  consists  in  committing  crime,  civil 
remedies  are  unavailing.  It  would  outrage  common  sense 
unspeakably  to  give  ear  to  a  corporation  defending  itself 
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against  a  civil  proceediDg  by  asserting  its  own  infamy,  and 
insisting  that  redress  can  only  be  had  under  the  laws  pun- 
ishing crimes."  A  like  conclusion  was  reached  in  Maasa* 
chusetts,  in  the  case  of  Carleton  v.  Bugg^  149  Mass.  550, 
22  N.  E.  Rep.  55,  the  language  of  the  court  being :  *'  The 
fact  that  keeping  a  nuisance  is  a  crime  does  not  deprive  a 
court  of  equity  of  the  power  to  abate  the  nuisance/'  See, 
also,  Mor.  Priv.  Ciorp,  1 1043.  As  to  whether  the  premises 
of  appellant  constitute  a  public  nuisance,  we  nuiy  very  fit- 
tingly borrow  the  following  definition  from  State  v.  Crawford, 
supray  that "  every  place  where  a  public  statute  is  openly,  pub- 
licly, repeatedly,  continuously,  persistently,  and  intentionally 
violated,  is  a  public  nuisance."  The  definition  fits  this  prise- 
fighting  establishment  most  p^fectly ;  and,  under  the  fore* 
going  authorities,  we  have  no  doubt  that  equity  may  interpose 
to  restrain  its  further  operation,  even  though  the  acts  charged 
in  the  information  are  criminal.  And,  if  equity  may  so  in- 
terpose, certainly  it  may  make  its  interposition  effective. 
As  shown  by  the  information,  the  injunction,  if  issued, 
would  not  of  itself  have  been  sufficient  to  restrain  the 
nuisance  without  the  aid  of  the  receivership.  But  equitable 
remedies  must  be  complete.  The  arm  of  equity  is  not 
shortened,  but  will  reach  out  to  secure  full  right  in  the 
premises.  The  receivership  being  therefore  necessary  in 
order  to  secure  the  full  effect  of  the  injunction,  equity  will 
not  refrain  from  the  appointment  of  a  receiver  for  such  pur- 
pose. The  receivership  in  this  case  is  not  necessarily  for  the 
sequestration  and  sale  of  the  property,  but  only  to  take 
charge  of  the  same  until  the  further  order  of  the  court,  in 
aid  of  the  injunction. 

The  circumstances  set  forth  in  the  inf(»rmation  that  ap- 
pellant pretends  to  have  conducted  its  nefarious  business 
under  provisions  of  the  voluntary  aasoeiation  statutes  of  the 
state  scarcely  merit  consideration.  The  ccmstitutioii  pate  its 
special  ban  upon  lotteries,  duele^  and  all  infamous  crimes; 
while  at  the  same  time  it  provides  for  the  moral  and  Intel- 
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lectual  improvement  of  the  people.  A  statute  which  should 
attempt  to  authorize  prize  fighting  would  most  certainly  be 
opposed  to  the  spirit  of  the  constitution,  and  indeed  to  that 
of  the  law  itself,  long  since  defined  to  be  ''  a  rule  of  civil 
conduct  prescribed  by  the  supreme  power  of  a  state,  com- 
manding what  is  right,  and  prohibiting  what  is  wrong." 
The  legislature  had  no  intention  to  enact  any  such  statute. 
For  the  reason,  therefore,  that  the  information  shows  the 
premises  of  appellant  to  be  a  public  nuisance,  and  also  for 
the  reason  that  it  is  likewise  shown  that  appellant  has  mis- 
used and  abused  its  corporate  franchises  and  privileges,  the 
court  did  not  err  in  issuing  the  restraining  order  and  in 
appointing  a  receiver,  the  appointment  of  a  receiver  being 
necessar}'  to  render  the  restraining  order  effective.  The 
judgment  is  a£Brmed. 

Hackney,  J.  (dissenting.) — ^While  it  would  be  a  pleasure 
to  me  to  concur  in  any  opinion  that  had  for  its  purpose  to 
stay  the  commission  of  the  numerous  offences  against  the 
criminal  and  civil  laws  of  the  state  charged  in  the  com- 
plaint against  the  appellant,  I  regret  that  I  cannot  concur 
in  the  conclusion  that  the  equitable  remedy  of  a  receiver- 
ship can  be  invoked  for  that  purpose.  I  do  not  Question  the 
conclusion  that  the  writ  of  injunction  was  properly  issued. 
That  question,  however,  is  not  before  us ;  but  if  a  proper 
remedy,  it  was  certainly  effectual  to  stay  the  employment  of 
the  state's  corporate  franchises  in  the  commission  of  crime. 
If  the  scope  of  the  writ  were  too  narrow  to  reach  those  who 
might  operate  in  spite  of  its  terms,  a  wider  scope  could  be 
given  it,  if  power  existed  at  all  to  issue  the  writ.  It  is  cer- 
tainly enough  to  say  that  equity  will  go  so  far  as  to  hold 
the  criminal  while  the  law  punishes  him.  My  doubts  have 
arisen  as  to  the  proposition  that  a  receiver  may  be  appointed 
— a  remedy  only  granted  by  equity  in  clear  caees  where  the 
rights  and  interests  of  the  parties  must  suffer  by  its  denial. 
The  office  of  a  reeerrer,  »  far  »  my  knowledge  and  obser- 
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vation  have  gone,  has  always  been  to  preserve  the  property 
to  be  received,  held,  or  disposed  of,  for  the  benefit  of  an 
owner,  creditor,  lienor,  lessee,  or  other  person  interested,  and 
not  simply  to  restrain  the  owner  from  transferring  it  or 
using  it.  Such  holding  of  the  property  is  but  another 
method  of  enjoining.  The  theory  of  the  appellee  is,  when 
reduced  to  its  logical  results,  that  equity,  by  its  remedy  of 
receivership,  will  confiscate  property  used  for  criminal  pur- 
poses. Indeed,  many  of  the  citations  of  counsel  and  of  the 
majority  opinion  are  to  the  efiect  that  such  taking  is,  as  in 
cases  of  confiscation,  of  the  implements  of  crime.  I  think 
it  may  be  safely  said  that  no  case  can  be  found  where  a 
confiscation  was  under  equitable  authority,  but  in  every 
instance  it  has  been  authorized  by  statute.  Nor  do  I  believe 
that  Rev.  St.  1894,  §  1236,  (Rev.  St.  1881,  §  1222,)  enlarges 
the  powers  of  equity  in  this  respect.  The  implication  must 
accompany  this  statutory  provision  that  the  receiver  is 
necessary  to  preserve  the  property  for  some  person  having  an 
interest  in  it.  I  cannot  resist  the  conclusion  that  the  true 
office  of  a  receiver  does  not  include  the  mere  holding  of 
property  to  stay  the  commission  of  crime. 

INJUNCTION  AGAINST  CRIMINAL  ACTS. 

I.  Equity  will  Enjoin  a  Public  NuiBance»  though  also  Crim- 
inal.—In  spite  of  the  vigorous  opposition  with  which  it  has  met, 
it  is  now  too  firmly  established  to  be  shaken  that  equity  has 
jurisdiction  at  the  suit  of  the  attorney  general  to  restrain  an 
individual  or  a  corporation  from  committing  ultra  vires  acts 
which  are  injurious  to  the  rights  of  the  public,  or  contravene 
public  policy,  even  though  they  may  constitute  a  crime,  and  be 
cognizable  by  the  courts  of  law  as  such.  This  rule  applies  with 
especial  force  when  the  acts  complained  of  constitute  a  public 
nuisance:  Georgetown  v,  Alexandria  Canal  Co.,  12  Pet.  91 
Penna.  v.  Wheeling  &  Belmont  Bridge  Co.,  13  How.  518  ;  Miss 
&  Mo.  R.  R.  Co.  V.  Ward,  2  Black,  (U.  S.)  485  ;  Coosaw  Min 
Co.  V,  South  Carolina,  144  U.  S.  550,  affirming  47  Fed.  Rep.  225 
Port  of  Mobile  v,  Louisville  &  Nashville  R.  R.  Co.,  84  Ala.  115 ; 
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Smith  V.  McDoweU,  148  111.  51 ;  Littleton  v.  Fritz,  65  Iowa,  488 ; 
Datiner  v.  Hotz,  74  Iowa,  389 ;  Rowe  v.  Granite  Bridge  Corp.,  21 
Pick.  (Maes.)  344;  Atty.  Gen-  v.  Boston  Wharf  Co.,  12  Gray, 
(Mass.)  553 ;  Atty.  Gen.  v.  Jamaica  Pond  Aqueduct  Co.,  133 
Mass.  361 ;  State  v.  Saunders,  66  N.  H.  39  ;i  Atty.  Gen.  v.  N.  J. 
R.  R.  &  Transp.  Co.,  3  N.  J.  Eq.  136 ;  Atty.  Gen.  v.  Heishon,  18 
N.  J.  Eq.  410 ;  Morris  &  Essex  R.  R.  Co.  v.  Prudden,  20  N.  J. 
Eq.  530 ;  Atty.  Gen.  v.  Del.  &  B.  B.  R.  R.  Co.,  27  N.  J.  Eq.  1 ; 
Newark  Aqueduct  Bd.  v,  Passaic,  45  N.  J.  Eq.  393 ;  but  if  the 
injury  occasioned  by  the  nuisance  is  but  slight :  Township  of 
Raritan  v.  Port  Reading  R.  R.  Co.,  49  N.  J.  Eq.  11 ;  or  if  it  is 
doubtful  whether  an  anticipated  nuisance  will  arise :  Newark 
Aqueduct  Bd.  v,  Passaic,  46  N.  J.  Eq.  552,  affirming  45  N.  J. 
Eq.  393  ;  or  if  the  remedies  afforded  by  the  ordinary  processes 
or  tribunals  will  give  adequate  relief:  Atty.  Gen.  v.  Brown,  24 
N.  J.  Eq.  89 ;  equity  will  not  interfere  in  this  manner.  More- 
over, the  court  will  not  assume  jurisdiction  of  an  information  in 
equity  by  the  attorney  general  against  a  private  trading  corpo- 
ration, whose  acts  are  objected  to  solely  on  the  ground  that  they 
are  not  authorized  by  the  act  of  incorporation,  and  are  therefore 
against  public  policy,  when  they  are  not  shown  to  have  injured 
or  endangered  any  public  or  private  rights :  Atty.  Gen.  v.  Tudor 
Ice  Co.,  104  Mass.  239. 

2.  In  what  Cases  Injunotion  will  Lie.— An  injunction  will 
lie  to  prevent  the  erection  or  maintenance  of  a  purpresture  or 
public  nuisance  in  a  navigable  river,  such  as  a  wharf :  Atty. 
Gen.  V.  Richards,  2  Anst.  603 ;  Atty.  Gen.  v.  Terry,  9  L.  R.  Ch. 
423 ;  a  crib  or  pier  :  People  v.  Vanderbilt,  28  N.  Y.  396  ;  or  an 
enclosure  around  public  land  :  State  v.  Goodnight,  70  Tex.  682. 
In  Massachusetts  this  is  expressly  authorized  by  statute  :  Atty. 
Gen.  V.  Woods,  108  Mass.  436.  So,  a  railroad  company  may  be 
enjoined  from  taking  land,  ostensibly  for  a  purpose  within  its 
powers,  when  it  really  desires  the  land  for  another  purpose  not 
within  its  powers  :  River  Dun  Nav.  Co.  v.  North  Midland  *Ry. 
Co.,  1  Railw.  Cas.  135 ;  from  prosecuting  proceedings  to  con- 
demn the  road  and  track  of  another  company,  with  the  fraud- 
ulent purpose  of  getting  possession  thereof,  without  making 
compensation :  Cincinnati,  La  Payette  &  Chicago  R.  R.  Co.  r. 
23 
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DauviUe  &  Viacennes  Ry.  Co.,  75  lU.  113 ;  from  taking  land 
contrary  to  the  provisions  of  its  charter :  Stone  v.  Commercial 
Ry,  Co.,  4  My.  &  Cr.  122 ;  from  carrying  on  the  business  of 
coal  merchants :  Atty.  Gen.  v.  Groat  Northern  Ry.  Co.,  1  Dr.  <& 
bm.  154 ;  from  constructing  its  road  contrary  to  the  require- 
ments ol  the  charter  :  Atty.  Gen.  v.  Mid-Kent  Ry.  Co.,  3  L.  R. 
Ch.  100;  from  constructing  it  so  as  to  interfere  with  the  passage 
of  vehicles  along  a  public  road  or  street :  Atty.  Gen.  v.  Great 
Northern  Ry.  Co.^  4  De  G.  &  Sm.  75 ;  Moundsville  v.  Ohio 
R.  R.  Ca,  37  W.  Va.  92 ;  from  exacting  tolls  in  excess  of  the 
statutory  limits :  Atty.  Gen.  v.  Chicago  &  N.  W.  Ry.  Co.,  35 
Wis.  425 ;  from  obstructing  a  highway  :  State  v.  Dayton  &  S.  £. 
R.  R.  Co.,  36  Ohio  St.  434 ;  Springfield  v.  Conn.  River  R  R.  Co.,  4 
Cush.  (Mass.)  63;  County  of  Steams  t;.  St  Cloud,  Mankato  & 
Austin  R.  R.  Co.,  36  Minn.  425 ;  Rio  Grande  R.  R.  Co.  v.  Browns- 
Yille,  45  Tex.  88 ;  from  illegally  constructing  or  extending  its 
tracks :  Stockton  t;.  Atl.  Highlands  R.  B.  &  L.  B.  El.  Ry.  Co., 
<N.  J.)  32  Atl.  Rep.  680 ;  Peo.  v.  Third  Ave.  R.  R.  Co.,  45  Barb. 
(N.  Y.)  63 ;  and  from  laying  a  track  in  a  street  without  the 
permission  of  the  proper  authorities :  Borough  of  Stamford  v. 
Stamford  Horse  R.  R.  Co.,  56  Conn.  381.     A  municipal  corpo- 
ration may  be  restrained  from  making  illegal  appropriations  or 
payments :  Atty.  Gen.  v,  Lichfield,  13  Sim.  547 ;  Atty.  Gen.  r. 
Norwich,  2  My.  &  Cr.  406 ;  Atty.  Gen.  v,  Aspinall,  2  My.    & 
Cr.  613 ;  Atty.  Gen.  v,  Poole,  4  My.  &  Cr.  17 ;  Atty.  Gen.  v. 
West  Hartlepool  Imp.  Comrs.,  10  L.  R  Eq.  152 ;  from  nego- 
tiating an  illegal  loan :  Atty.  Gen.  v,  Liverpool,  1   My.  &  Cr. 
171 ;  or  issuing  unauthorized  bonds :  State  v.  Saline  Co.  Court, 
51  Mo.  350 ;  or  granting  franchises  on  property  rights  in  viola- 
tion of  its  duty  and  contrary  to  the  public  interests :   People 
17.  Mayor,  etc.,  of  New  York,  32  Barb.  (N.  Y.)  102;  Davis  v. 
Mayor,  etc.,  of  New  York,  2  Duer,  (N.  Y.)  663.     An  injunction 
will  also  issue  at  the  suit  of  the  attorney  general  to  restrain 
the    principals  from   proceeding  with   a  contemplated  prize- 
fight :  In  re  Corbett,  (Ark.)  35  Am.  L.  Reg.  100.     Equitable 
jurisdiction  in  oases  of  nuisance  is  in  some  states  conferred  by 
express  statute ;  but  this  is  only  a  recognition,  not  a  confer- 
ring, of  j^urisdiction  :  Garleton  v.  Rugg,  149  Mass.  550 ;  State  v. 
Saunders,  66  N.  H.  39. 
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8.  At  whoae  Suit  Ixijunotion  will  be  Granted«--A  bill  for  an 
iajunotion  for  a  public  nuisance,  brought  by  a  private  indi- 
vidual, is  demurrable:  Stockport  Dist.  &  Waterworks  Co. 
V.  Mayor,  9  Jur.  N.  S.  286 ;  Prince  v.  McCoy,  40  Iowa,  533 
lunis  V.  Cedar  Rapids,  L  F.  &  N.  W.  Ry.  Co,,  76  Iowa,  165 
Billard  v.  Erhart,  36  Kans.  611 ;  Willard  v.  Cambridge,  3  Allen 
(Mass.)  574 ;  Blackwell  v.  Old  Colony  R.  R.  Co.,  122  Mafis.  1 
Buck  Mtu.  Coal  Co.  v.  Lehigh  Coal  &  Nav.  Co.,  50  Pa.  91 
Talbott  V.  King,  32  W.  Va.  6 ;  Kuehn  v.  Milwaukee,  88  Wis. 
588 ;  unless  it  shows  a  particular  injury  to  the  plaintiff,  distinct 
from  that  which  he  suffers  in  common  with  the  rest  of  the 
public :  Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  565 ;  People's 
Gas  Co.  V.  Tyner,  131  Ind.  277 ;  Dubach  v.  Hannibal  &  St.  J. 
R.  R.  Co.,  89  Mo.  483.  If,  however,  the  plaintiff  can  show  a  dis- 
tinct and  irreparable  injury  to  himself,  apart  from  the  public  in 
general,  he  may  maintain  a  bill  for  injunction  against  a  public 
nuisance,  even  though  the  act  complained  of  is  also  criminal, 
and  liable  to  prosecution  as  such.  Accordingly,  injunctions 
have  been  granted  at  the  suit  of  private  individuals  to  restrain 
a  gas  company  from  accumulating  or  using  nitro-glycerine 
within  the  limits  of  a  town,  for  the  purpose  of  "  shooting  "  a 
gas  well:  People's  Gas  Co.  v.  Tyner,  131  Ind.  277;  to  restrain 
a  road  company  from  obstructing  the  drainage  from  adjoining 
lands:  Rowe  v.  Granite  Bridge  Corp.,  21  Pick.  (Mass.)  344; 
to  restrain  a  defendant  from  keeping  a  house  of  ill-fame :  Cran- 
ford  V.  Tyrrell,  128  N.  Y.  341 ;  to  restrain  the  pollution  of  the 
water  of  a  stream :  Barrett  v.  Mt.  Greenwood  Cem.  Assn.,  159 
111.  385 ;  and  to  restrain  the  erection  and  operation  of  a  powder 
mill :  Crowder  v.  Tinkler,  19  Ves.  617.  This  branch  of  equit- 
able jurisdiction  has  been  exercised  most  frequently  of  late  in 
reference  to  labor  trouble ;  e,  g.,  to  restrain  a  boycott :  Casey  v. 
Tjrpographical  Union  No.  3,  45  Fed.  Rep.  135 ;  Sherry  v.  Per- 
kins, 147  Mass.  212  ;  Brace  Bros.  v.  Evans,  3  Ry.  &  Corp.  L.  J. 
(Pa.)  661;  from  "picketing";  J.  Lyons  &  Sons  t».  Wilkins, 
[1896]  1  Ch.  811 ;  and  from  combining  or  conspiring  to  interfere 
with  the  right  of  the  employer  to  employ  whom  he  pleases, 
,and  the  rights  of  others  to  work  for  whom  they  please  :  Spring- 
head Spinning  Co.  v,  Riley,  6  L.  R.  Eq.  551 ;  (overruled  as  to  the 
iurisdiction  of  equity,  Prudential  Assurance  Co.  v.  Knott,  10  L. 
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R.  Ch.  142 ;)  Coeur  D'Alene  Consolidated  &  Min.  Co.  ♦.  Miners' 
Union,  51  Fed.  Rep.  260;  Blindell  v.  Hagan,  64  Fed.  Rep.  40; 
Elder  v.  Whitesides,  72  Fed.  Rep.  724 ;  Hamilton-Brown  Sho6 
Co.  V.  Saxey,(Mo.)  32  S.W.  Rep.  1106,  infra;  Barr  v.  Essex  Trades 
Council,  53  N.  J.  Eq.  101 ;  Johnston  Harvester  Co.  v,  Meinhardt, 
60  How.  Pr.  (N.  Y.)  168,  affirmed  24  Hun,  (N.  Y.)  489; 
Re3niolds  v,  Everett,  144  N.  Y.  189 ;  Davis  v.  Zimmerman,  36 
N.  Y.  Suppl.  303 ;  Longshore  Print  Co.  v.  Howell,  26  Or^. 
627;  McCandless  v.  O'Brien,  38  Pitts.  L.  J.  (Pa.)  435;  Mur- 
dock  V.  Walker,  152  Pa.  595 ;  Wick  China  Co.  v.  Brown,  164 
Pa.  449.  In  the  federal  courts,  railroad  strikes  have  been 
enjoined  on  the  double  ground  that  they  are  an  inter- 
ference with  interstate  commerce,  under  the  act  of  July  2, 
1890,  (26  Stat,  at  Large,  209,)  and  in  violation  of  §  3995  of 
the  Revised  Statutes,  punishing  an  obstruction  of  the  mails,  as 
well  as  on  the  broad  ground  that  the  welfare  of  government  and 
society  demand  their  speedy  repression,  which  the  remedy  by 
injunction  is  best  calculated  to  efiEect :  U.  S.  v,  Workingmen's 
Amalgamated  Council,  54  Fed.  Rep.  994 ;  Waterhouse  v.  Comer, 
55  Fed.  Rep.  149 ;  (^contra,  U.  S.  v,  Patterson,  55  Fed.  Rep.  605 ;) 
U.  S.  V.  Agler,  62  Fed,  Rep.  824 ;  U.  S.  v.  Elliott,  64  Fed.  Rep. 
27,  affirming  62  Fed.  Rep.  801 ;  U.  S.  v.  Debs,  64  Fed.  Rep.  724 ; 
In  re  Debs,  158  U.  S.  564,  infra,  p.  364. 


Injanction— Strikes* 

HAMILTON-BROWN  SHOE  CO.  v,  SAXEY  et  al. 

(Supreme  Court  of  Missouri,  DivisioA  No.  1.   Nov.  26, 1895.) 

(32  S.  W.  Rep.  1106.) 

A  court  of  equity  may  interfere  by  injunction  to  prevent  perBons  frona 
attempting  by  intimidaton,  threats  of  personal  violence,  and  other  un- 
lawful means,  to  force  employes  to  quit  work,  and  join  in  a  "strike." 

While  equity  will  never  interfere  by  injunction  to  prevent  the  coin- 
misaion  of  a  crime,  it  may  enjoin  an  act  which  threatens  irreparable' 
injury  to  the  property  of  an  individual,  though  such  act  may  also  be  a 
violation  of  the  criminal  law. 
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Appeal  from  St.  Louis  Circuit  Court;  . 

Bill  by  the  Hamilton  Brown  Shoe  Company  to  enjoin 
A.  J,  Saxey  and  others  from  attempting,  by  threats  and 
intimidation,  to  force  complainant's  employes  to  quit  work. 
A  demurrer  to  the  bill  was  overruled,  and  defendants 
appeal.     Affirmed. 

John  F.  McDermott,  for  appellants. 
Siths  B,  JoiieSj  for  respondent. 

Per  Curiam. — This  is  an  appeal  from  the  final  judgment 
of  the  circuit  court  of  the  city  of  St.  Louis  on  a  demurrer 
to  the  plaintiff's  petition,  which  is  as  follows:  "Plaintiff 
states  that  it  is  a  corporation  duly  organized  under  the  laws 
of  the  state  of  Missouri,  and  is  engaged  in  the  manufacture 
of  shoes  in  the  city  of  St.  Louis,  Missouri,  at  Twenty-first 
and  Locust  streets  in  said  city,  at  which  place  its  factory 
for  the  purpose  of  its  said  manufacturing  business  is  located. 
And  plaintiff  says  that  it  has  in  its  employ  in  said  manu- 
facturing business,  in  its  factory  as  aforesaid,  between  eight 
and  nine  hundred  persons ;  that  all  of  these  persons  are  at 
work  as  operatives  in  some  department  or  other  of  said  fac- 
tory ;  that  of  these  employes  as  aforesaid  a  large  number, 
to  wit,  about  two  or  three  hundred,  are  women  and  girls, 
and  a  large  number,  to  wit,  about  two  or  three  hundred, 
are  young  persons,  many  of  them  not  being  of  age,  and  the 
balance  of  said  operatives  are  adult  men  ;  that  all  of  these 
persons  are  engaged  in  earning  a  livelihood  at  the  business 
of  this  plaintiff  aforesaid,  and,  on  the  other  hand,  this  plain- 
tiff requires  the  services  of  these  persons  to  successfully  carry 
on  its  business  of  manufacturing  shoes  as  aforesaid.  Plain- 
tiff further  states  that  all  of  these  employes  now  in  the  em- 
ploy of  this  plaintiff  are  desirous  of  continuing  in  tlie  service 
of  the  plaintiff  in  its  said  business  as  aforesaid.  Plaintiff 
further  states  that  ten  or  fifteen  days  ago  some  of  its  em- 
ployes, including  all  the  defendants  herein,  except  the  de- 
fendants Thomas  Beaty  and  P.  J.  McGarry,  went  out  of  the 
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employ  of  this  plaintiff  on  what  is  commonly  called  a 
'  strike/  claiming  to  have  some  grievance  against  this  plain- 
tiff, and  which  this  plaintiff  says  was  without  any  reason- 
able ground  to  rest  upon,  and  thereupon  attempted  to  m- 
augurate  among  the  employes  of  this  plaintiff  what  is  com* 
monly  called  a  *  strike ;'  that  thereupon  the  said  defendants, 
lately  employes  of  this  plaintiff,  together  with  the  defendants 
Beaty  and  McGarry  and  divers  other  persons,  unlawfully  and 
wrongfully  combined  and  confederated  together  to  terrorize, 
and  thereby,  by  intimidation  and  threats,  to  prevent  the  other 
employes  of  this  plaintiff  from  peaceably  or  otherwise  prose- 
cuting their  work  in  plaintiff's  factory;  that  thereupon  all 
of  the  defendants  hereto,  together  with  their  associates  and 
confederates,  whose  names  are  at  this  moment  unknown 
to  this  plaintiff,  began  and  have  constantly  pursued  in  a 
course  of  threats  of  personal  violence  and  intimidation  and 
persuasion,  for  the  purpose,  by  means  of  such  intimida- 
tion and  threats  and  fear,  to  prevent  the  other  employes 
of  this  plaintiff  from  peaceably  or  otherwise  prosecuting 
their  work  in  plaintiff's  factory ;  that  all  of  the  said  de- 
fendants hereto,  together  with  divers  and  sundry  other  per- 
sons, who  are  their  associates  and  confederates,  have  con- 
stantly hung  about  the  plaintiff's  said  factory  at  the  place 
aforesaid,  and  upon  the  streets  in  close  proximity,  for  the 
purpose  of  picketing  the  premises  of  this  plaintiff,  and, 
by  putting  the  employes  of  this  plaintiff  in  fear  of  bodily 
injury,  to  thereby  keep  them  from  continuing  their  employ- 
ment with  this  plaintiff,  and  also  for  the  purpose  of  pre- 
venting other  persons  from  entering  the  employ  of  the 
plaintiff;  and  the  said  defendants  and  their  associates  and 
confederates,  as  a  part  of  their  policy  of  threats  and  intimi- 
dation, and  for  the  purpose  of  carrying  on  their  unlawful 
combination,  have  gone  to  the  homes  of  divers  of  the  em- 
ployes of  this  plaintiff  at  night-time,  and  then  and  there 
undertaken  to  induce,  by  persuasion  and  by  intimidation 
and   threats,  the   employes  of  this  plaintiff  from    further 
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prosecuting  their  work  iu  plaintiflTs  said  factory.  And  the 
plaintiff  charges  that  the  said  defendants  therein  named, 
and  their  associates  and  confederates,  for  a  number  of  days, 
by  the  use  of  threats  and  personal  violence,  intimidation, 
and  other  unlawful  means,  have  been  and  are  now  under- 
taking to  prevent  the  employes  of  this  plaintiff  from  prose- 
cuting their  ordinary  work,  and  are  endeavoring  to  induce 
them,  by  the  unlawful  means  aforesaid,  to  quit  the  employ- 
ment of  this  plaintiff.  And  plaintiff  says  that  by  reason 
of  the  fact  that  a  great  many  of  its  employes  are  women 
aud  girls  and  young  persons,  that  the  defendants  aforesaid 
and  their  associates  and  confederates  have  succeeded  in 
exciting  in  the  minds  of  the  plaintiff's  said  employes,  or 
many  of  them,  fear  for  their  bodily  safety  to  such  an  extent 
that  they  cannot  happily,  as  they  have  a  right  to  do,  prose- 
cute their  ordinary  work  ;  and  plaintiff  says,  by  reason  of 
the  premises,  it  cannot  peaceably  and  successfully  prose- 
cute its  said  business.  And  plaintiff  says  it  is  without 
remedy  at  law,  and  can  only  be  fully  protected  and  relieved 
in  a  court  of  equity.  Plaintiff,  therefore;  prays  that  the 
defendants,  their  associates  and  confederates,  be  enjoined, 
by  a  temporary  order  of  injunction,  to  be  made  final  upon 
the  hearing  of  this  cause,  issued  out  of  this  court,  from  in 
any  manner  interfering  with  the  employes  of  this  plaintiff 
now  in  the  employ  of  the  plaintiff,  and  from  in  any  man- 
ner interfering  with  any  person  who  may  desire  to  enter 
the  employ  of  this  plaintiff,  by  the  use  of  threats,  personal 
violence,  intimidation,  or  other  means  calculated  to  terror- 
ize or  alarm  the  plaintiff's  employes  in  any  manner  or  form 
whatever,  and  that  said  defendants  and  their  associates 
and  confederates  aforesaid  be  restrained,  by  the  order  of  this 
court,  from  undertaking,  by  the  use  of  the  means  aforesaid, 
to  induce  or  to  cause  any  of  the  employes  of  this  plaintiff 
to  quit  the  employment  of  this  plaintiff,  and  that  the  de- 
fendants  aforesaid  and  their  associates  and  confederates  be 
enjoined  from  congregating  or  loitering  about  the  premises 
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of  this  plaintiff  at  the  place  aforesaid,  and  that  tliey  be  re- 
quired by  the  injunction  of  this  court  to  go  about  their 
ordinary  business,  and  to  abstain  from  in  any  way  interfer- 
ing with  the  business  of  this  plaintiff,  and  for  such  other 
und  further  and  general  relief  as  may  to  the  court  appear 
proper  in  the  premises." 

The  case  was  tried  before  the  Hon.  L.  B.  Valliant,  one 
of  the  judges  of  that  court,  who,  on  overruling  the  demurrer, 
delivered  the  following  opinion  : 

"  Tlie  amended  petition  states  in  substance  that  the  plain- 
tiff conducts  a  large  shoe  manufactory  in  this  citj%  and  has 
in  its  employ  some  eight  or  nine  hundred  persons,  all  of 
whom  are  earning  their  living  in  plaintiff's  employment, 
and  are  desirous  of  so  continuing ;  that  the  defendants,  ex- 
cept two  of  them,  were  lately  in  plaintiffs  employ,  but  have 
gone  out  of  the  same  on  a  strike,  and  are  now,  with  the 
other  two  defendants,  engaged  in  an  attempt  to  force  the 
other  employes  of  plaintiff  to  quit  their  work  and  join  in 
the  strike,  and  that  to  accomplish  this  purpose  they  are 
intimidating  them  with  threats  of  personal  violence;  that 
among  the  plaintiff's  employes  who  are  thus  threatened  are 
about  three  hundred  women  and  girls  and  two  or  three  hun- 
dred other  young  persons ;  that  the  effect  of  all  this  on  the 
plaintiffs  business,  if  the  defendants  are  allowed  to  pro- 
ceed, would  be  to  inflict  incalculable  damage.  Upon  filing 
this  amended  petition,  and  the  plaintiff's  giving  bond  as 
required  by  law,  a  temporary  injunction  issued,  restraining 
the  defendants  from  attempting  to  force  the  plaintiff's  em- 
ployes to  leave  their  work  by  intimidation  and  threats  of 
violence,  or  for  assembling  for  that  purpose  in  the  vicinity 
of  plaintiffs  factory.  The  defendants  have  appeared  by 
their  counsel,  and,  by  their  demurrer  filed,  admit  that  all 
the  statements  of  the  amended  petition  are  true ;  but  they 
take  the  position  that,  even  if  they  are  doing  the  unlawful 
acts  that  they  are  charged  with  doing,  still  this  court  has 
no  right  to  interfere  with  them,  because,  they  say,  that  what 
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they  are  doing  is  a  crime,  by  the  state  law  of  this  state, 
aud  that  for  the  commissiou  of  a  crime  they  can  only  be 
tried  by  a  jury  in  a  court  having  criminal  jurisdiction. 
It  will  be  observed  that  the  defendants  do  not  claim  to  have 
the  right  to  do  what  the  injunction  forbids  them  doing. 
Their  learned  counsel  even  quotes  the  statute  tb  show  that 
it  is  a  crime  to  do  so.  But  he  contends  that  the  constitution 
of  the  United  States  and  the  constitution  of  the  state  of 
Missouri  guaranty  them  the  right  to  commit  crime,  with  only 
this  limitation,  to  wit,  that  they  shall  answer  for  the  crime, 
when  committed,  in  a  criminal  court  before  a  jury,  and  that 
to  restrain  them  from  committing  crime  is  to  rob  them  of 
their  constitutional  right  of  trial  by  jury.  If  that  posi- 
tion be  correct,  then  there  can  be  no  valid  statute  to  pre- 
vent crime.  But  that  position  is  contrary  to  all  reason, 
The  right  of  trial  by  jury  does  not  arise  until  the  party  is 
accused  of  having  already  committed  the  crime.  If  you 
see  a  man  advancing  upon  another  with  murderous  de- 
meajior  and  a  deadly  weapon,  and  you  arrest  him — disarm 
him — you  have,  perhaps,  prevented  an  act  which  would 
have  brought  about  a  trial  by  jury ;  but  can  you  be  said 
to  have  deprived  him  of  his  constitutional  right  of  trial 
by  jury?  The  train  of  thought  put  in  motion  by  the  argu- 
ment of  the  learned  counsel  for  defendants  on  this  point 
leads  only  to  this  end,  to  wit,  that  the  constitution  guar- 
antees to  every  man  the  right  to  commit  crime,  so  that  he 
may  enjoy  the  inestimable  right  of  trial  by  jury. 

"  Passing  now  to  the  question  relating  to  the  particular 
jurisdiction  of  a  court  of  equity,  we  are  brought  to  face 
the  proposition  that  a  court  of  equity  has  no  criminal  juris- 
diction, and  will  not  interfere  by  injunction  to  prevent  the 
commission  of  a  crime.  These  two  propositions  are  firmly 
established;  and  as  to  the  first,  that  a  court  of  equity 
has  no  criminal  jurisdiction,  there  is  no  exception.  As  to 
the  second,  that  a  court  of  equity  will  not  interfere  by  in- 
junction to  prevent  the  commission  of  a  crime,  that,  too, 
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is  perhaps  without  exception,  when  properly  interpreted, 
but  it  is  sometimes  misinterpreted.  When  we  say  that  a 
court  of  equity  will  never  interfere  by  injunction  to  prevent 
the  commission  of  a  crime,  we  mean  that  it  will  not  do  so 
simply  for  the  purpose  of  preventing  a  violation  of  a  crim- 
inal law.  But  when  the  act  complained  of  threatens  an 
irreparable  injury  to  the  property  of  an  individual,  a  court 
of  equity  will  interfere  to  prevent  that  injury,  notwithstand- 
ing the  act  may  also  be  a  violation  of  a  criminal  law.  In 
such  case  the  court  does  not  interfere  to  prevent  the  com- 
mission of  a  crime,  although  that  may  incidentally  result ; 
but  it  exerts  its  force  to  protect  the  individual's  property 
from  destruction,  and  ignores  entirely  the  criminal  portion 
of  the  act.  There  can  be  no  doubt  of  the  jurisdiction  of 
a  court  of  equity  in  such  a  case.  On  this  question  counsel 
have  cited  cases  in  which  courts  of  equity  have  been  de- 
nied jurisdiction  to  enjoin  the  publication  of  a  libel,  and 
in  those  opinions  are  to  be  found  the  general  statement  of 
the  proposition  above  mentioned.  But  the  law  of  libel  is 
peculiar,  and  those  cases  turn  upon  that  peculiaritj\  The 
freedom  of  the  press  has  been  so  jealously  guarded  both 
in  England  and  in  this  countr}*^  that  our  law  of  libel  is 
like  no  other  law  on  the  books.  Our  constitution  provides 
that  a  man  may  say,  write,  and  publish  '  whatever  he  will,' 
being  answerable  only  for  the  '  abuse  of  liberty.'  Libel  is 
the  only  act  injurious  to  the  rights  of  another  which  a  man 
cannot,  under  proper  conditions,  be  restrained  from  com- 
mitting; and  that  is  so  because  the  constitution  says  he 
shall  be  allowed  to  do  it,  and  answer  for  it  afterwards. 
Equity  will  not  interfere  when  there  is  an  adequate  remedy 
at  law.  But  what  remedy  does  the  law  afford  that  would 
be  adequate  to  the  plaintiff's  injury?  How  would  their 
damages  be  estimated  ?  How  compensated?  The  defend- 
ant's learned  counsel  cites  us  to  the  criminal  statute,  but 
how  will  that  remedy  the  plaintiff's  injury?  A  criminal 
prosecution  does  not  propose  to  remedy  a  private  wrong. 
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And,  even  if  there  was  a  statute  giving  a  legal  remedy  to 
plaintiff,  it  would  not  oust  the  equity  jurisdiction.  The 
legal  remedy  that  closes  the  door  of  a  court  of  equity  is  a 
common  law  remedy.  Where  equity  had  jurisdiction  be- 
cause the  common  law  affords  no  adequate  remedy,  that 
jurisdiction  is  not  affected  by  a  statute  providing  a  legal 
remedy.  What  a  humiliating  thought  it  would  be  if  these 
defendants  were  really  attempting  to  do  what  the  amended 
petition  charges  and  what  their  demurrer  confesses — that 
is,  to  destroy  the  business  of  these  plaintiffs,  and  to  force 
the  eight  or  nine  hundred  men,  women,  boys,  and  girls  who 
are  earning  their  livings  in  the  plaintiff 's  employ  to  quit 
their  work  against  their  will — ^and  yet  there  is  no  law  in 
the  land  to  protect  them.  The  injunction  in  this  case  does 
not  hinder  the  defendants  doing  anything  that  they  claim 
they  have  a  right  to  do.  They  are  free  men,  and  have  a 
right  to  quit  the  employ  of  plaintiffs  whenever  they  see  fit 
to  do  so,  and  no  one  can  prevent  them ;  and  whether  their 
act  of  quitting  is  wise  or  unwise,  just  or  unjust,  it  is  no- 
body's business  but  their  own.  And  they  have  a  right  to 
use  fair  persuasion  to  induce  others  to  join  them  in  their 
quitting.  But  when  fair  persuasion  is  exhausted  they  have 
no  right  to  resort  to  force  or  threats  of  violence.  The  law 
will  protect  their  freedom  and  their  rights,  but  it  will  not 
permit  them  to  destroy  its  freedom  and  rights  of  others, 
The  same  law  which  guarantees  the  defendants  in  their  right 
to  quit  the  employment  of  the  plaintiffs  at  their  own  will 
and  pleasure  also  guarantees  the  other  employes  the  right 
to  remain  at  their  will  and  pleasure.  These  defendants  are 
their  own  masters,  but  they  are  not  the  masters  of  the  other 
employes,  and  not  only  are  they  not  the  masters  of  the 
other  employes,  but  they  are  not  even  their  guardians. 
There  is  a  maxim  of  our  law  to  the  effect  that  one  may  ex- 
ercise his  own  right  as  he  pleases,  provided  tliat  he  does 
not  thereby  prevent  another  exercising  his  right  as  he 
pleases.     This  maxim  or  rule  of  law  comes  nearer  than  any 
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other  rule  ia  our  Uw  to  the  golden  rule  of  Divine  authority : 
*  That  which  you  would  have  another  do  unto  you,  do  you 
even  so  unto  them.'  Whilst  the  strict  .enforcement  of  the 
golden  rule  is  beyond  the  mandate  of  a  human  tribunal, 
yet  courts  of  equity,  by  iujunction,  do  restrain  men  who 
are  so  disposed  from  so  exercising  their  own  rights  as  to 
destroy  the  rights  of  others.  The  demurrer  to  the  amended 
petition  is  overruled." 

The  law  applicable  to  the  case  is  so  clearly  stated  in  this 
opinion  of  the  learned  judge  that  to  add  anything  to  it 
would  be  a  work  of  supererogation.  We  adopt  it  as  the 
opinion  of  this  court,  and  aflSrm  the  judgment.     All  concur. 


IiVi  unction  —  Strikes— Interstate   Commerce— Obstruc- 
tion of  the  Mails— Contempt. 

In  re  debs.  Petitioner. 

(Supreme  Court  of  the  United  States.     May  27,  1895.) 
.     (158  U.  S.  564  ;  15  Sup.  Ct.  Rep.  900.) 

The  order  of  the  circait  court  finding  the  petitioners  guilty  of  con- 
tempt, and  sentencing  them  to  imprisonment,  was  not  a  final  judgment 
or  decree. 

The  government  of  the  United  States  has  jurisdiction  over  every  foot 
of  soil  within  its  territory,  and  acts  directly  upon  each  citizen. 

While  it  is  a  government  of  enumerated  powers,  it  has  full  attributes 
of  sovereignty  within  the  limits  of  those  powers,  among  which  are  the 
power  over  interstate  commerce  and  the  power  over  the  transmission  of 
the  mails. 

The  powers  thus  conferred  are  not  dormant,  hut  have  been  assumed 
and  put  into  practical  exercise  by  congfressional  legislation. 

In  the  exercise  of  these  powers  the  United  States  may  remove  every- 
thing put  upon  highways,  natural  or  artificial,  to  obstruct  the  passage  of 
interstate  commerce,  or  the  carrying  of  the  mails. 

While  it  may  be  competent  for  the  government,  through  the  executive 
branch  and  in  the  use  of  the  entire  executive  power  of  the  nation,  to 
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forcibly  remove  all  such  obstructions,  it  is  equally  within  itf>  competency 
.to  appeal  to  the  civil  courts  for  an  inquiry  and  determination  as  to  the 
existence  and  the  character  of  any  of  them,  and  if  such  are  found  to 
exist  or  threaten  to  occur,  to  invoke  the  powers  of  thooe  courts  to  rieniove 
or  restrain  them,  the  jurisdiction  of  courts  to  interfere  in  such  matters 
by  injuilction  being  recognized  from  ancient  times  and  by  indubitable 
authority. 

* 

Such  jurisdiction  is  not  ousted  by  the  fact  that  the  obstructions  are 
accompanied  by  qr  consist  of  acts  in  themselves  violations  of  the  criminal 
law,  or  by  the  fact  that  the  proceeding  by  injunction  is  of  a  civil  char- 
acter, and  may  be  enforced  by  proceedings  in  contempt ;  as  the  pen- 
alty for  a  violation  of  such  injunction  is  no  substitute  for,  and  ho  defence 
to,  a  prosecution  for  criminal  offences  committed  in  the  course  of  such 
violation. .  • 

The  complaint  filed  in  this  case  clearly  shows  an  existing  obstruction 
of  artificial  highways  for  the  passage  of  interstate  commerce  and  the 
transmission  of  the  tnails,  not  only  temporarily  existing,  but  threatening 
to  continue,  and  under  it  the  circuit  court  had  power  to  issue  its  process 
of  injunction. 

Such  an  injunction  having  been  issued  and  served  upon  the  defend- 
ants, the  circuit  court  had  authority  to  inquire  whether  its  orders  had 
been  disobeyed,  and  when  it  found  that  they  had  been  disobeyed,  to  pro- 
ceed under  Bev.  Stat,  i  725,  and  to  enter  the  order  of  punishment  com- 
plained of. 

The  circuit  court  having  full  jurisdiction  in  the  premises,  its  findings 
as  to  the  act  of  dinobedience  are^not  open  to  review  on  habeas  corpus 
in  this  or  any  other  court. 

The  court  enters  into  no  examination  of  the  act  of  July  2,  1890,  c.  647, 
26  Stat.  209,  on  which  the  circuit  court  mainly  relied  to  sustain  its  juris- 
diction ;  but  it  must  not  be  understood  that  it  dissents  from  the  conclu- 
sions of  that  court  in  reference  to  the  scope  of  that  act,  but  simply  that 
it  prefers  to  rest  ita  judgment  on  the  broader  ground  discussed  in  its 
opinion,  believing  it  important  that  the  principles  underlying  it  should 
be  fully  stated  and  fully  aflirmed. 

Petition  for  writ  of  habeas  corpus. 

On  July  2, 1894,  the  United  States,  by  Thomas  E.  Mil- 
christ,  district  attorney  for  the  Northern  district  of  Illinois, 
under  the  direction  of  Richard  Olney,  attorney  general, 
filed  their  bill  of  complaint  in  the  circuit  court  of  the 
United  States  for  the  Northern  district  of  Illinois,  against 
these  petitioners  and  others.     This  bill  sets  forth,  among 


366  IN   RE   DEBS. 

other  things,  the  following  facts  :  It  named  twenty-two  rail- 
road companies,  and  it  alleged  that  they  were  engaged  in 
the  business  of  interstate  commerce,  and  subject  to  the  pro- 
visions of  the  act  of  Congress  of  February  4, 1887,  known 
as  the  "  Interstate  Commerce  Act,"  and  all  other  laws  of 
the  United  States  relating  to  interstate  transportation  of 
passengers  and  freight;  that  the  number  of  passengers 
annually  carried  by  them  into  the  city  of  Chicago  from 
other  states  than  Illinois,  and  out  of  Chicago  into  other 
states  than  Illinois,  was  more  than  12,000,000,  and  in  like 
manner  that  the  freight  so  carried  ir^  and  out  of  the  city 
of  Chicago,  from  and  into  other  states  than  IlUnois, 
amounted  to  many  million  of  tons ;  that  each  of  the  roads 
was  under  contract  to  carry,  and  in  fact  carried,  the  mails 
of  the  United  States ;  that  all  were  by  statute  declared  post 
roads  of  the  government ;  that  many  were  by  special  acts 
of  Congress  required,  at  any  and  all  times,  to  carry  the 
troops  and  military  forces  of  the  United  States,  and  pro- 
visions, munitions,  and  general  supplies  therefor ;  and  that 
two  of  them  were  in  the  hands  of-  receivers  appointed  by 
the  courts  of  the  United  States.  It  stated  at  some  length 
the  necessity  of  the  continued  end  uninterrupted  running 
of  such  interstate  railroads  for  the  bringing  into  the  city  of 
Chicago  supplies  for  its  citizens  and  for  the  carrying  on  of 
the  varied  industries  of  that  city. 

The  bill  further  averred  that  four  of  the  defendants, 
naming  them,  were  officers  of  an  association  known  as  the 
"  American  Railway  Union ;"  that  in  the  month  of  May, 
1894,  there  arose  a  difference  or  dispute  between  the  Pull- 
man Palace  Car  Company  and  its  employes,  as  a  resalt  of 
which  a  considerable  portion  of  the  latter  left  the  service  of 
the  car  company ;  that  thereafter  the  four  officers  of  the 
railway  union  combined  together,  and  with  othera,  to 
compel  an  adjustment  of  such  dispute,  by  creating  a  boycott 
against  the  cars  of  the  car  company  ;  that,  to  make  such 
boycott  effective,  they  had  already  prevented  certain  of  the 
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railroads  running  out  of  Chicago  from  operating  their  trains, 
and  were  combining  to  extend  such  boycott  against  Pull- 
man sleeping  cars>  by  causing  strikes  among  employes  of 
all  railroads  attempting  to  haul  the  same.  It  charged 
knowledge  on  the  part  of  the  defendants  of  the  necessity  of 
the  use  of  sleeping  cars  in  the  operation  of  the  business  of 
the  railroads  as  common  carriers,  of  the  contracts  for  such 
use  between  the  railroad  companies  and  the  car  company, 
of  the  contracts,  laws,  and  regulations  binding  the  railway 
companies  and  the  receivers  to  the  carrying  of  the  mails ; 
also  of  the  fact  that  sleeping  cars  were,  and  of  necessity 
must  be,  carried  upon  the  trains  of  said  carriers  with  cars 
containing  the  mails ;  that  with  this  knowledge  they  entered 
into  a  combination  and  conspiracy  to  prevent  the  railroad 
companies  and  the  receivers,  and  each  of  them,  from  per- 
forming their  duties  as  common  carriers  of  interstate  com- 
merce, and  in  carrying  into  execution  that  conspiracy  did 
induce  various  employes  of  the  railway  companies  to  leave 
the  service  of  the  companies,  and  prevent  such  companies 
and  the  receivers  from  securing  other  persons  to  take  their 
places;  that  they  issued  orders,  notifications,  etc.,  to  the 
members  of  the  railway  union  to  leave  the  service  of  the 
companies  and  receivers,  and  to  prevent  the  companies  and 
receivers  from  operating  their  trains ;  that  they  had  asserted 
that  they  could  and  would  tie  up,  paralyze,  and  break  down 
any  and  every  of  said  railway  companies  and  receivers 
which  did  not  accede  to  their  demands ;  that,  in  pursuance 
of  the  instructions,  commands,  and  requests  of  said  oflScers, 
large  numbers  of  the  employes  of  the  railway  companies  and 
receivers  left  their  service. 

Th^i  followed  these  allegations : 

"  And  your  oratoo*  further  charges  that  said  defendants 
aimed  and  inta^ded,  and  do  now  aim  and  intend,  in  and  by 
the  said  eonspiracy  and  combination,  to  secure  unto  them- 
selves the  entire  control  of  the  interstate,  industrial,  and 
commercial  business  in  wbieh  the  population  of  the  city  of 
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•Chicago  and  of  the  other  communities  along  the  lines  of 
road  of  said  railways  are  engaged  with  each  other^  and  to 
restrain  any  and  all  other  persons  from  any  independent 
control  or  management  of  such  interstate,  industrial,  or 
commercial  enterprises,  save  according  to  the  will  and  with 
the  consent  of  the  defendants. 

*^  Your  orator  further  avers  that  in  pursuance  of  said  com- 
bination and  conspiracy,  and  to  cu^complish  the  purpose 
thereof  as  hereinbefore  set  forth,  the  said  defendants  Debs, 
Howard,  Rogers,  Keliher,  and  others,  officers  of  said  Amer- 
ican Railway  Union,  issued  or  caused  to  be  issued  the 
orders  and  directions  as  above  set  forth,  and  that  in  obedi- 
ence of  such  orders,  and  in  pursuance  of  said  conspiracy 
and  combination,  numerous  employes  of  said  railroad  com- 
panies and  receivers  unitedly  refused  to  obey  the  orders  of 
said  employers  or  to  perform  the  usual  duties  of  such 
service,  and  many  others  of  such  employes  quit  such 
service  with  the  common  purpose  and  with  the  result 
of  preventing  said  railroad  companies  and  receivers 
from  operating  their  said  railroads  and  from  transport- 
ing the  United  States  mails,  and  from  carrying  on  or 
conducting  their  duties  as  common  carriers  of  interstate 
traffic. 

'•  Your  orator  further  avers  that,  pursuant  to  said  combi- 
nation and  conspiracy,  and  under  the  direction  as  aforesaid 
of  said  officers  and  directors  of  said  American  Railway 
Union,  said  other  defendants,  and  other  persons  whose 
names  are  to  your  orator  unknown,  proceeded,  by  collecting 
together  in  large  numbers,  by  threats,  intimidation,  force, 
and  violence,  at  the  station  grounds,  yards,  and  right  of 
way  of  said  railroad  companies,  respectively,  in  the  state  of 
Illinois,  to  prevent  said  railroad  companies  from  employing 
other  persons  to  fill  the  vacancies  aforesaid;  to  compel 
others,  still  employes  of  said  railroad  companies,  to  quit 
such  employment,  and  to  refuse  to  perform  the  duties  of 
their  service,  and  to  prevent  the  persons  remaining  in  such 
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service,  and  willing  and  ready  to  perform  the  duties  of  the 
same,  from  doing  so. 

"  Your  orator  further  avers  that  said  defendants,  in  pur- 
suance of  said  combination  and  conspiracy,  acting  under 
the  direction  of  said  officers  and  directors  of  said  American 
Railway  Union,  did  with  force  and  violence,  at  divers  times 
and  places,  within  said  state  of  Illinois  and  elsewhere,  stop, 
obstruct,  and  derail  and  wreck  the  engines  and  trains  of 
^id  railroad  companies,  both  passenger  and  freight,  then 
and  there  engaged  in  interstate  commerce  and  in  transport- 
ing United  States  mails,  by  locking  the  switches  of  the  rail- 
road of  said  railroad  companies,  by  removing  the  spikes 
and  rails  from  the  track  thereof,  by  turning  switches  and 
displacing  and  destroying  signals,  by  assaulting  and  inter- 
fering with  and  disabling  the  switchmen  and  other  employes 
of  said  railroad  companies  having  charge  of  the  signals, 
switches,  and  tracks  of  said  companies,  and  the  movement 
of  trains  thereon,  and  in  other  manners,  by  force  and 
violence,  depriving  the  employes  of  said  railroad  companies 
in  charge  of  such  trains  of  the  control  and  management  of 
the  same,  and  by  these  and  other  unlawful  means  attempted 
to  obtain  and  exercise  absolute  control  and  domination  over 
the  entire  operations  of  said  railroads." 

The  bill  further  set  forth  that  there  had  become  estab- 
lished in  the  city  of  Chicago  a  business  conducted  under 
the  name  of  the  Union  Stock  Yards,  at  which  for  many 
years  immense  numbers  of  live  stock  from  states  and  terri- 
tories beyond  the  state  of  Illinois  had  been  received,  slaugh- 
tered, and  converted  into  food  products,  and  distributed  to 
all  quarters  of  the  globe,  and  that  all  the  large  centres  of 
population  in  the  United  States  were  in  a  great  degree  de- 
pendent upon  those  stock  yards  for  their  food  supply 
of  that  character;  that  for  the  purpose  of  handling  such 
live  stock  and  the  product  thereof,  the  company  conducting 
such  business  operated  certain  railroad  tracks,  and  that  in 
Dursuance  of  the  combination  and  conspiracy  aforesaid  the 
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four  defendants,  officers  of  the  railway  union,  issued  orders 
directing  all  the  employes  handling  such  railroad  tracks  to 
abandon  such  service. 

To  this  was  added  the  following : 

"  And  your  orator  further  alleges  that,  in  pursuance  of 
the  like  combination  and  unlawful  conspiracy,  the  said  de- 
fendants, and  others  combining  and  conspiring  with  them, 
for  the  purpose  of  still  further  restraining  and  preventing 
the  conduct  of  such  business,  have  by  menaces,  threats,  and 
intimidation,  prevented  the  employment  of  other  persons  to 
take  the  place  of  the  employes  quitting  the  service  of  said 
company  so  operating  said  Union  Stock  Yards. 

"  And  your  orator  further  charges  that  by  reason  of  said 
unlawful  combination  and  conspiracy  and  the  acts  and 
doings  aforesaid  thereunder,  the  supply  of  coal  and  fuel  for 
consumption  throughout  the  different  states  of  the  Union, 
and  of  grain,  breadstuffs,  vegetables,  fruits,  meats,  and 
other  necessaries  of  life,  has  been  cut  off,  interrupted,  and 
interfered  with,  and  the  market  therefor  made  largely  un- 
available, and  dealers  in  all  of  said  various  products  and 
the  consumers  thereof  have  been  greatly  injured,  and  trade 
and  commerce  therein  among  the  states  has  been  restrained, 
obstructed,  and  largely  destroyed." 

The  bill  alleged  that  the  defendants  threatened  and  de- 
clared that  they  would  continue  k)  restrain,  obstruct,  and  in- 
terfere with  interstate  commerce,  as  /ibove  set  forth,  and  that 
they  "  will,  if  necessary  to  carry  out  the  said  unlawful  combi- 
nation and  conspiracy  above  set  forth,  tie  up  and  paralyze  the 
operations  of  every  railway  in  the  United  States,  and  the  busi- 
ness and  industries  dependent  thereon."  Following  these  alle- 
gations was  a  prayer  for  an  injunction.   The  bill  was  verified. 

On  presentation  of  it  to  the  court  an  injunction  was 
ordered  commanding  the  defendants  "  and  all  persons  com- 
bining and  cdnspiring  wnth  them,  and  all  other  persons 
whomsoever,  absolutely  to  desist  and  refrain  from  in  any  way 
or  manner  interfering  with,  hindering,  obstructing,  or  stop- 
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ping  any  of  the  business  of  any  of  the  following-named  rail- 
roads [specifically  naming  the  various  roads  named  in  the 
bill]  as  common  carriers  of  passengers  and  freight  between 
or  among  any  states  of  the  United  States,  and  from  in  any 
way  or  manner  interfering  with,  hindering,  obstructing,  or 
stopping  any  mail  trains,  express  trains,  or  other  trains, 
whether  freight  or  passenger,  engaged  in  interstate  com- 
merce, or  carrying  passengers  or  freight  between  or  among 
the  states ;  and  from  in  any  manner  interfering  with,  hin- 
dering, or  stopping  any  trains  carrying  the  mail ;  and  from 
in  any  manner  interfering  with,  hindering,  obstructing,  or 
stopping  any  engines,  cars,  or  rolling  stock  of  any  of  said 
companies  engaged  in  interstate  commerce,  or  in  connection 
with  the  carriage  of  passengers  or  freight  between  or 
among  the  states ;  and  from  in  any  manner  interfering 
with,  injuring,  or  destroying  any  of  the  property  of  any  of 
said  railroads  engaged  in,  or  for  the  purpose  of,  or  in  con- 
nection with  interstate  commerce,  or  the  carriage  of  the 
mails  of  the  United  States,  or  the  transportation  of  passen- 
gers or  freight  between  or  among  the  states ;  and  from 
entering  upon  the  grounds  or  premises  of  any  of  said  rail- 
roads for  the  purpose  of  interfering  with,  hindering,  ob- 
structing, or  stopping  any  of  said  mail  trains,  passenger  or 
freight  trains  engaged  in  interstate  commerce,  or  in  the 
transportation  of  passengers  or  freight  between  or  among 
the  states,  or  for  the  purpose  of  interfering  with,  injuring, 
or  destroying  any  of  said  property  so  engaged  in  or  used  in 
connection  with  interstate  commerce,  or  the  transportation 
of  passengers  or  property  between  or  among  the  states  ; 
and  from  injuring  or  destroying  any  part,  of  the  tracks, 
road-bed,  or  road,  or  permanent  structures  of  said  railroads  ; 
and  from  injuring,  destroying,  or  in  any  way  interfering 
with  any  of  the  signals  or  switches  of  any  of  said  railroads ; 
and  from  displacing  or  extinguishing  any  of  the  signals 
of  any  of  said  railroads ;  and  from  spiking,  locking,  or  in 
any  manner  fastening  any  of  the  switches  of  any  of  said 


i 


372  IN   RE   DBBS. 

railroads ;  and  from  uncoupling  or  in  any  way  hampering  or 
obstructing  the  control  by  any  of  said  railroads  of  any  of 
the  cars,  engines,  or  parts  of  trains  of  any  of  said  railroads 
engaged  in  interstate  commerce  or  in  the  transportation  of 
passengers  or  freight  between  or  among  the  states,  or 
engaged  in  carrying  any  of  the  mails  of  the  United  States ; 
and  from  compelling  or  inducing,  or  attempting  to  compel 
or  induce,  by  threats,  intimidation,  persuasion,  force,  or 
violence,  any  of  the  employes  of  any  of  said  railroads  to 
refuse  or  fail  to  perform  any  of  their  duties  as  employes  of 
any  of  said  railroads  in  connection  with  the  interstate  busi- 
ness or  commerce  of  such  railroads  or  the  carriage  of  the 
United  States  mail  by  such  railroads,  or  the  transportation 
of  passengers  or  property  between  or  among  the  states; 
and  from  compelling  or  inducing,  or  attempting  to  compel 
or  induce,  by  threats,  intimidation,  force,  or  violence,  any 
of  the  employes  of  any  of  said  railroads  who  are  employed 
by  such  railroads,  and  engaged  in  its  service  in  the  con- 
duct of  interstate  business,  or  in  the  operation  of  any  of  its 
trains  carrying  the  mail  of  the  United  States,  or  doing  in- 
terstate business,  or  the  transportation  of  passengers  and 
freight  between  and  among  the  states,  to  leave  the  service 
of  such  railroads ;  and  from  preventing  any  person  what- 
ever, by  threats,  intimidation,  force,  or  violence,  from  enter- 
ing the  service  of  any  of  said  railroads,  and  doing  the 
work  thereof,  in  the  carrying  of  the  mails  of  the  United 
States  or  the  transportation  of  passengers  and  freight  be- 
tween or  among  the  states ;  and  from  doing  any  act  what- 
ever in  furtherance  of  any  conspiracy  or  combination  to 
restrain  either  of  said  railroad  companies  or  receivers  in 
the  free  and  unhindered  control  and  handling  of  interstate 
commerce  over  the  lines  of  said  railroads,  and  of  transpor- 
tation of  persons  and  freight  between  and  among  the  states ; 
and  from  ordering,  directing,  aiding,  assisting,  or  abetting 
in  any  manner  whatever  any  person  or  persons  to  commit 
any  or  either  of  the  acts  aforesaid. 
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"  And  it  is  further  ordered  that  the  aforesaid  injunction 
and  writ  of  injunction  shall  be  in  force  and  binding  upon 
such  of  said  defendants  as  are  named  in  said  bill  from  and 
after  the  service  upon  them  severally  of  said  writ,  by  de- 
livering to  them  severally  a  copy  of  said  writ,  or  by  reading 
the  same  to  them,  and  the  service  upon  them  respectively 
of  the  writ  of  subpoena  herein,  and  shall  be  binding  upon 
said  defendants,  whose  names  are  alleged  to  be  unknown, 
from  and  after  the  service  of  such  writ  upon  them  respect- 
ively, by  the  reading  of  the  same  to  them,  or  by  the  pub- 
Ucation  thereof  by  posting  or  printing,  and,  after  the 
service  of  subpoena  upon  any  of  said  defendants  named 
herein,  shall  be  binding  upon  said  defendants,  and  upon 
all  other  persons  whatsoever  who  are  not  named  herein 
from  and  after  the  time  when  they  shall  severally  have 
knowledge  of  the  entry  of  such  order  and  the  existence  of 
said  injunction.'* 

This  injunction  was  served  upon  the  defendants,  at  least 
upon  those  who  are  here  as  petitioners.  On  July  17th  the 
district  attorney  filed  in  the  office  of  the  clerk  of  said  court 
an  information  for  an  attachment  against  the  four  defend- 
ants, officers  of  the  railway  union,  and  on  August  1st  a 
similar  information  against  the  other  petitioners.  A  hear- 
ing was  had  before  the  circuit  court,  and  on  December  14th 
these  petitioners  were  found  guilty  of  contempt,  and  sen- 
tenced to  imprisonment  in  the  county  jail  for  terms  varying 
from  three  to  six  months :  64  Fed.  Rep.  724.  Having  been 
committed  to  jail  in  pursuance  of  this  order,  they,  on  Jan- 
uary 14,  1895,  applied  to  this  court  for  a  writ  of  error,  and 
also  one  of  habeas  corpus.  The  former  was  on  January  17th 
denied,  on  the  ground  that  the  order  of  the  circuit  court 
was  not  a  final  judgment  or  decree.  The  latter  is  now  to 
be  considered. 

C,  S.  Darrow,  S.  S,  Gregory,  and  Lyman  Trumbull^  for 
petitioners. 
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Atty.  Oen.  Olney,  Asst  AUy.  Gen.  Whitney^  and  Edwin 
Walker,  for  respondents. 

Mr,  Lyman  Trumbull,  for  the  petitioners,  argued : 

(1)  That  the  bill  did  not  allege  an  unlawful  combination 
or  conspiracy  to  obstruct  interstate  commerce,  because  the 
American  Railway  Union  had  the  right  to  call  upon  its 
members  to  quit  work  for  the  companies  which  had  per- 
sisted in  hauling  the  Pullman  cars;  that  the  allegation  that 
the  prisoners,  officers,  and  directors  of  the  American  Railway 
Union  did  issue  and  promulgate  certain  orders  and  requests 
to  the  members  of  the  union  in  the  service  of  certain  rail- 
way companies  in  pursuance  of  said  unlaw^ful  purpose  or 
conspiracy,  did  not  make  the  purpose  unlawful,  when  the 
facts  stated  in  the  bill  showed  that  the  purpose  was  not 
unlawful,  that  all  that  the  prisoners  were  charged  with 
threatening  to  do,  or  with  having  done,  was  for  the  purpose, 
primarily,  of  bringing  about  an  adjustment  of  the  differ- 
ences between  the  Pullman  Company  and  its  employes,  and 
that  it  was  only  incidentally  in  pursuit  of  this  lawful  pur- 
pose that  the  prisoners  were  charged  with  obstructing  com- 
merce ;  that  the  boycott  of  the  Pullman  sleepers  was,  as  the 
bill  showed,  not  to  obstruct  commerce,  but  for  an  entirely 
different  purpose ;  that  it  was  not  unlawful  for  the  union  to 
call  off  its  members,  although  by  so  doing  it  might  inci- 
dentally affect  the  operation  of  the  railroads ;  and  that  re- 
fusing to  work  for  a  railroad  company  is  no  crime,  and 
though  such  action  may  incidentally  delay  the  mails  or  in- 
terfere with  interstate  commerce,  it  is  no  offence,  since  it  is 
a  lawful  act,  and  not  done  for  that  purpose  : 

(2)  That  equity  had  no  jurisdiction  to  enjoin  the  action  of 
the  union,  because  no  such  jurisdiction  was  exercised  by  the 
high  court  of  chancery  of  England  at  the  time  of  the  adop- 
tion of  the  constitution,  and  has  not  been  conferred  by  act  of 
Congress ;  because  the  bill  was  not  by  an  owner  of  property 
to  prevent  an  irreparable  injury,  but  by  the  government  to 
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prevent  private  interference  with  the  private  property  of  a 
citizen,  lest  such  interference  should  restrain  commerce 
among  the  states,  a  commerce  over  which  Congress  has  no 
coutrol;  and  because,  granting  that  the  prisoners  were 
guilty  of  the  oflfeuce  of  interfering  with  the  United  States 
mails,  their  acts  were  criminal,  and  their  punishment  pro- 
vided for  by  law,  and  equity  cannot  grant  an  injunction  to 
restrain  proceedings  in  a  criminal  matter : 

(3)  That  Congress  cannot  confer  upon  a  court  of  equity 
jurisdiction  over  matters  which  are  not  of  an  equitable 
nature,  such  as  criminal  offences,  and  so  deny  the  right  to  a 
trial  by  jury ;  that  the  act  of  July  2,  1890,  c.  647,  (26  Stat. 
at  Large,  209,)  did  not  apply  to  the  case  stated  in  the  bill ; 
and  if  it  did,  that  it  was  unconstitutional ;  for  if  it  aPpplied, 
then  by  indirect  action,  such  as  proceedings  for  contempt 
of  its  injunction,  a  court  of  equity  is  made  to  execute  a 
criminal  statute  and  deprive  persons  of  their  liberty  without 
a  trial  by  jury  ;  that  a  court  of  equity  has  no  power  to  do 
this  ;  and  Congress  cannot  confer  such  power  upon  it. 

Mr.  Justice  Brewer,  after  stating  the  facts  in  the  fore- 
going language,  delivered  the  opinion  of  the  court. 

The  case  presented  by  the  bill  is  this  :  The  United  States, 
finding  that  the  interstate  transportation  of  persons  and 
property,  as  well  as  the  carriage  of  the  mails,  is  forcibly 
obstructed,  and  that  a  combination  and  conspiracy  exists  to 
subject  the  control  of  such  transportation  to  the  will  of  the 
conspirators,  applied  to  one  of  their  courts,  sitting  as  a  court 
of  equity,  for  an  injunction  to  restrain  such  obstruction  and 
prevent  carrying  into  effect  such  conspiracy.  Two  ques- 
tions of  importance  are  presented  :  First.  Are  the  relations 
of  the  general  government  to  interstate  commerce  and  the 
transportation  of  the  mails  such  as  authorize  a  direct  inter- 
ference to  prevent  a  forcible  obstruction  thereof?  Second. 
If  authority  exists,  as  authority  in  governmental  affairs 
implies  both  power  and  duty,  has  a  court  of  equity  juris- 
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diction  to  issue  an  injunction  in  aid  of  the  performance  of 
such  duty? 

1.  What  are  the  relations  of  the  general  government  to 
interstate  commerce  and  the  transportation  of  the  mails  ? 
They  are  those  of  direct  supervision,  control,  and  manage- 
ment. While,  under  the  dual  system  which  prevails  with 
us,  the  powers  of  government  are  distributed  between  the 
state  and  the  nation,  and  while  the  latter  is  properly  styled 
a  government  of  enumerated  powers,  yet  within  the  limits 
of  such  enumeration  it  has  all  the  attributes  of  sovereignty, 
and,  in  the  exercise  of  those  enumerated  powers,  acts 
directly  upon  the  citizen,  and  not  through  the  intermediate 
agency  of  the  state. 

"  The  government  of  the  Union,  then,  is,  emphatically 
and  truly,  a  government  of  the  people.  In  form  and  in 
substance  it  emanates  from  them.  Its  powers  are  granted 
by  them,  and  are  to  be  exercised  directly  on  them,  and  for 
their  benefit." 

"  No  trace  is  to  be  found  in  the  constitution  of  an  inten- 
tion to  create  a  dependence  of  the  government  of  the  Union 
on  those  of  the  states,  for  the  execution  of  the  great  powers 
assigned  to  it.  Its  means  are  adequate  to  its  ends,  and  on 
those  means  alone  was  it  expected  to  rely  for  the  accom- 
plishment of  its  ends.  To  impose  on  it  the  necessity  of 
resorting  to  means  which  it  cannot  control,  which  another 
government  may  furnish  or  withhold,  would  render  its 
course  precarious,  the  result  of  its  measures  uncertain,  and 
create  a  dependence  on  other  governments,  which  might 
disappoint  its  most  important  designs,  and  is  incompatible 
with  the  language  of  the  constitution  :'*  Chief  Justice  Mar- 
shall, in  McCuUoch  v.  State  of  Maryland,  4  Wheat,  316, 
405, 424. 

"  Both  the  states  and  the  United  States  existed  before  the 
constitution.  The  people,  through  that  instrument,  estab- 
lished a  more  perfect  union  by  substituting  a  national  gov- 
ernment, acting,  with  ample  power,  directly  upon  the  citi- 
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zens,  instead  of  the  confederate  government,  which  acted 
with  powers,  greatly  restricted,  only  upon  the  states  :"  Chief 
Justice  Chase,  in  Lane  Co.  v.  Oregon,  7  Wall.  71,  76. 

"  We  hold  it  to  be  an  incontrovertible  principle  that  the 
government  of  the  United  States  may,  by  means  of  physical 
force,  exercised  through  its  oflScial  agents,  execute  on  every 
foot  of  American  soil  the  powers  and  functions  that  belong 
to  it.  This  necessarily  involves  the  power  to  command 
obedience  to  its  laws,  and  hence  the  power  to  keep  the 
peace  to  that  extent." 

"  This  power  to  enforce  its  laws  and  to  execute  its  func- 
tions in  all  places  does  not  derogate  from  the  power  of  the 
state  to  execute  its  laws  at  the  same  time  and  in  the  same 
places.  The  one  does  not  exclude  the  other,  except  where 
both  cannot  be  executed  at  the  same  time.  In  that  case  the 
words  of  the  constitution  itself  show  which  is  to  yield. 
*  This  constitution,  and  all  laws  which  shall  be  made  in  pur- 
suance thereof,  .  .  .  shall  be  the  supreme  law  of  the 
land  :'  "  Mr.  Justice  Bradley,  in  Ex  parte  Siebold,  100  U.  S. 
371,  395. 

See,  also.  The  Exchange  v,  McFaddon,  7  Cranch,  116, 136  ; 
Cohens  v.  Virginia,  6  Wheat.  264, 413  ;  Legal  Tender  Cases, 
12  Wall.  457,  555  ;  Tennessee  v.  Davis,  100  U.  S.  257  •  The 
Chinese  Exclusion  Case,  130  U.  S.  581,  9  Sup.  Ct.  Rep.  623  ; 
In  re  Neagle,  135  U.  S.  1,  10  Sup.  Ct.  Rep.  658  ;  Logan  v, 
U.  S.,  144  U.S.  263, 12  Sup.  Ct.  Rep.  617  ;  Fong  YueTing 
V,  U.  S.,  149  U.  S.  698,  13  Sup.  Ct.  Rep.  1016 ;  In  re 
Quarles,  158  U.  S.  532,  15  Sup.  Ct.  Rep.  959. 

Among  the  powers  expressly  given  to  the  national  gov- 
ernment are  the  control  of  interstate  commerce  and  the 
creation  and  management  of  a  post  office  system  for  the 
nation.  Article  i,  §  8,  of  the  constitution  provides  that 
''the  Congress  shall  have  power:  ...  Third,  to  regulate 
commerce  with  foreign  nations  and  among  the  several 
states,  and  with  the  Indian  tribes.  .  .  .  Seventh,  to  establish 
post  offices  and  post  roads." 
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Congress  has  exercised  the  power  granted  in  respect  to 
interstate  commerce  in  a  variety  of  legislative  acts.  Pass- 
ing by  all  that  legislation  in  respect  to  commerce  by  wat^r, 
and  considering  only  that  which  bears  npon  railroad  inter- 
state transportation,  (for  this  is  the  specific  matter  involved 
in  this  case,)  these  acts  may  be  noticed:  First.  That  of 
Jane  15,  1866,  (14  Stat.  66,)  carried  into  the  Revised 
Statutes  as  §  5258,  which  provides : 

"  Whereas  the  constitution  of  the  United  States  confers 
upon  Congress,  in  express  terms,  the  power  to  regulate  com- 
merce among  the  several  states,  to  establish  post  roads,  and 
to  raise  and  support  armies :  Therefore,  be  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  that  every  railroad  com- 
pany in  the  United  States  whose  road  is  operated  by  steam, 
its  successors  and  assigns,  be  and  is  hereby  authorized  to 
carry  upon  and  over  its  road,  boats,  bridges  and  ferries,  all 
passengers,  troops,  government  supplies,  mails,  freight  and 
property,  on  their  way  from  any  state  to  another  state,  and 
to  receive  compensation  therefor,  and  to  connect  with  roads 
of  other  states  so  as  to  form  continuous  lines  for  the  trans- 
portation of  the  same  to  the  place  of  destination." 

Second.  That  of  March  3,  1873,  (17  Stat.  584 ;  Rev.  St. 
§§  4386-4389,)  which  regulates  the  transportation  of  live 
stock  over  interstate  railroads.  Third.  That  of  May  29, 
1884,  (chapter  60,  §  6,  23  Stat.  32,)  prohibiting  interstate 
transportation  by  railroads  of  live  stock  aiFected  with  any 
contagious  or  infectious  disease.  Fourth.  That  of  February 
4,  1887,  (24  Stat.  379,)  with  its  amendments  of  March  2, 
1889,  (25  Stat.  855,)  and  February  10,  1891,  (26  Stat.  743,) 
known  as  the  "  Interstate  Commerce  Act,"  by  which  a  com- 
mission was  created  with  large  powers  of  regulation  and 
control  of  interstate .  commerce  by  railroads,  and  the  six- 
teenth section,  of  which  act  gives  to  the  courts  of  the  United 
States  power  to  enforce  the  orders  of  the  commission. 
Fifth.  That  of  October  1, 1888,  (25  Stat.  501,)  providing  for 
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arbitration  between  railroad  interstate  companies  and  their 
employes.  And,  sixth,  the  act  of  March  2, 1893,  (27  Stat. 
631,)  requiring  the  use  of  automatic  couplers  on  interstate 
trains,  and  empowering  the  interstate  commerce  commission 
to  enforce  its  provisions. 

Under  the  power  vested  in  Congress  to  establish  post 
offices  and  post  roads,  Congress  has,  by  a  mass  of  legislation, 
established  the  great  post  office  system  of  the  country,  with 
all  its  details  of  organization,  its  machinery  for  the  trans- 
action of  business,  defining  what  shall  be  carried  and  what 
not,  and  the  prices  of  carriage,  and  also  prescribing  pen- 
alties for  all  offences  against  it. 

Obviously,  these  powers  given  to  the  national  govern- 
ment over  interstate  commerce,  and  in  respect  to  the  trans- 
portation of  the  mails,  were  not  dormant  and  unused.  Con- 
gress had  taken  hold  of  these  two  matters,  and,  by  various 
and  specific  acts,  had  assumed  and  exercised  the  powers 
given  to  it,  and  was  in  the  full  discharge  of  its  duty  to  regu- 
late interstate  commerce  and  carry  the  mails..  The  validity 
of  such  exercise,  and  the  exclusiveness  of  its  control,  had 
been  again  and  again  presented  to  this  court  for  consid- 
eration. It  is  curious  to  note  the  fact  that,  in  a  large  pro- 
portion of  the  cases  in  respect  to  interstate  commerce  brought 
to  this  court,  the  question  presented  was  of  the  validity  of 
state  legislation  in  its  bearings  upon  interstate  commerce, 
and  the  uniform  course  of  decision  has  been  to  declare  that 
it  is  not  within  the  competency  of  a  state  to  legislate  in  such 
a  manner  as  to  obstruct  interstate  commerce.  If  a  state, 
with  its  recognized  powers  of  sovereignty,  is  impotent  to  . 
obstruct  interstate  commerce,  can  it  be  that  any  mere  vol- 
untary association  of  individuals  within  the  limits  of  that 
state  has  a  power  which  the  state  itself  does  not  possess  ? 

As,  under  the  constitution,  power  over  interstate  com- 
merce and  the  transportation  of  the  mails  is  vested  in  the 
national  government,  and  Congress,  by  virtue  of  such  grant, 
has  assumed  actual  and  direct  control,  it  follows  that  the 
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national  government  may  prevent  any  unlawful  and  forcible 
interference  therewith.  But  how  shall  this  be  accomplished  ? 
Doubtless,  it  is  within  the  competency  of  Congress  to  pre- 
scribe by  legislation  that  any  interferences  with  these  matters 
shall  be  offences  against  the  United  States,  and  prosecuted 
and  punished  by  indictment  in  the  proper  courts.  But  is 
that  the  only  remedy  ?  Have  the  vast  interests  of  the  nation 
in  interstate  commerce  and  in  the  transportation  of  the 
mails,  no  other  protection  than  lies  in  the  possible  pun- 
ishment of  those  who  interfere  with  it?  To  ask  the 
question  is  to  answer  it.  By  Article  iii,  §  2,  cl.  3,  of 
the  federal  constitution,  it  is  provided :  "  The  trial  of  all 
crimes  except  in  cases  of  impeachment  shall  be  by  jury ; 
and  such  trial  shall  be  held  in  the  state  where  the  said  crime 
shall  have  been  committed."  If  all  the  inhabitants  of  a  * 
state,  or  even  a  great  body  of  them,  should  combine  to  ob- 
struct interstate  commerce  or  the  transportation  of  the  mails, 
prosecutions  for  such  offences  had  in  such  a  community 
would  be  doomed  in  advance  to  failure.  And  if  the  cer- 
tainty of  such  failure  was  known,  and  the  national  govern- 
ment had  no  other  way  to  enforce  the  freedom  of  interstate 
commerce  and  the  transportation  of  the  mails  than  by 
prosecution  and  punishment  for  interference  therewith,  the 
whole  interests  of  the  nation  in  these  respects  would  be  at 
the  absolute  mercy  of  a  portion  of  the  inhabitants  of  that 
single  state. 

But  there  is  no  such  impotency  in  the  national  govern- 
ment. The  entire  strength  of  the  nation  may  be  used  to 
enforce  in  any  part  of  the  land  the  full  and  free  exercise  of 
all  national  powers  and  the  security  of  all  rights  entrusted 
by  the  constitution  to  its  care.  The  strong  arm  of  the 
national  government  may  be  put  forth  to  brush  away  all 
obstructions  to  the  freedom  of  interstate  commerce  or  the 
transportation  of  the  mails.  If  the  emergency  arises,  the 
army  of  the  nation,  and  all  its  militia,  are  at  the  service  of 
the  nation,  to  compel  obedience  to  its  laws. 
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But,  passing  to  the  second  question,  is  there  no  other 
alternative  thau  the  use  of  force  on  the  part  of  the  execu- 
tive authorities,  whenever  obstructions  arise  to  the  freedom 
of  interstate  commerce  or  the  transportation  of  the  mails  ? 
Is  the  army  the  only  instrument  by  which  rights  of  the 
public  can  be  enforced  and  the  peace  of  the  nation  pre- 
served ?  Grant  that  any  public  nuisance  may  be  forcibly 
abated,  either  at  the  instance  of  the  authorities,  or  by  any 
individual  suffering  private  damage  therefrom.  The  exist- 
ence of  this  right  of  forcible  abatement  is  not  inconsistent 
with,  nor  does  it  destroy,  the  right  of  appeal,  in  an  orderly 
way,  to  the  courts  for  a  judicial  determination,  and  an  ex- 
ercise of  their  powers,  by  writ  of  injunction  and  otherwise, 
to  accomplish  the  same  result.  In  Borough  of  Stamford  v. 
Stamford  Horse  R.  R.  Co.,  56  Conn.  381, 15  Atl.  Rep.  749,  an 
injunction  was  asked  by  the  borough  to  restrain  the  com- 
pany from  laying  down  its  track  in  a  street  of  the  borough. 
The  right  of  the  borough  to  forcibly  remove  the  track  was 
insisted  upon  as  a  ground  for  questioning  the  jurisdiction 
of  a  court  of  equity,  but  the  court  sustained  the  injunction, 
adding:  "And  none  the  less  so  because  of  its  right  to 
remove  the  track  by  force.  As  a  rule,  injunctions  are  denied 
to  those  who  have  adequate  remedy  at  law.  Where  the 
choice  is  between  the  ordinary  and  the  extraordinary  pro- 
cesses of  law,  and  the  former  are  sufficient,  the  rule  will  not 
permit  the  use  of  the  latter.  In  some  cases  of  nuisance,  and 
in  some  cases  of  trespass,  the  law  permits  an  individual  to 
abate  the  one  and  prevent  the  other  by  force,  because  such 
permission  is  necessary  to  the  complete  protection  of  property 
and  person.  When  the  choice  is  between  redress  or  preven- 
tion of  injury  by  force  and  by  peaceful  process,  the  law  is 
well  pleased  if  the  individual  will  consent  to  waive  his 
right  to  the  use  of  force,  and  await  its  action.  Therefore,  as 
between  force  and  the  extraordinary  writ  of  injunction,  the 
rule  will  permit  the  latter." 

So,  in  the  case  before  us,  the  right  to  use  force  does  not 
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exclude  the  right  of  appeal  to  the  courts  for  a  judicial  de- 
termination, and  for  the  exercise  of  all  their  powers  of  pre- 
vention. Indeed,  it  is  more  to  the  praise  than  to  the  blame 
of  the  government  that,  instead  of  determining  for  itself 
questions  of  right  and  wrong  on  the  part  of  these  petitioners 
and  their  associates,  and  enforcing  that  determination  by 
the  club  of  the  policeman  and  the  bayonet  of  the  soldier,  it 
submitted  all  those  questions  to  the  peaceful  determination 
of  judicial  tribunals,  and  invoked  their  consideration  and 
judgment  as  to  the  measure  of  its  rights  and  powers,  and. 
the  correlative  obligations  of  those  against  whom  it  made 
complaint.  And  it  is  equally  to  the  credit  of  the  latter  that 
the  judgment  of  those  tribunals  was  by  the  great  body  of 
them  respected,  and  the  troubles  which  threatened  so  much 
disaster  terminated. 

Neither  can  it  be  doubted  that  the  government  has  such 
an  interest  in  the  subject-matter  as  enables  it  to  appear  as 
party  plaintiff  in  this  suit.  It  is  said  that  equity  only  in- 
terferes for  the  protection  of  property,  and  that  the  govern- 
ment has  no  property  interest.  A  sufficient  reply  is  that 
the  United  States  have  a  property  in  the  mails,  the  protec- 
tion of  which  was  one  of  the  purposes  of  this  bill.  Searight 
V.  Stokes,  3  How.  151,  arose  upon  a  compact  between  the 
United  States  and  the  state  of  Pennsylvania  in  respect  to 
the  Cumberland  road,  which  provided,  among  other  things, 
"  that  no  toll  shall  be  received  or  collected  for  the  passage  of 
any  wagon  or  carriage  laden  with  the  property  of  the  United 
States ;"  the  question  being  whether  a  carriage  employed  in 
transporting  the  mails  of  the  United  States  was  one  "  laden 
with  the  property  of  the  United  States,"  and  it  was  held 
that  it  was,  the  court,  by  Chief  Justice  Taney,  saying : 
"  The  United  States  have  unquestionably  a  property  in  the 
mails.  They  are  not  mere  common  carriers,  but  a  govern- 
ment, performing  a  high  oflScial  duty  in  holding  and  guard- 
ing its  own  property  as  well  as  that  of  its  citizens  committed 
to  its  care ;  for  a  very  large  portion  of  the  letters  and  pack- 
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ages  conveyed  on  this  road,  especially  during  the  session  of 
Congress,  consists  of  communications  to  or  from  the  oflScers 
of  the  executive  departments,  or  members  of  the  legislature, 
on  public  service,  or  in  relation  to  matters  of  public  concern. 
.  .  .  We  think  that  a  carriage,  whenever  it  is  carrying 
the  mail,  is  laden  with  the  property  of  the  United  States, 
within  the  true  meaning  of  the  compact." 

We  do  not  care  to  place  our  decision  upon  this  ground 
alone.  Every  government,  entrusted  by  the  very  terms  of 
its  being  with  powers  and  duties  to  be  exercised  and  dis- 
charged for  the  general  welfare,  has  a  right  to  apply  to  its 
own  courts  for  any  proper  assistance  in  the  exercise  of  the 
one  and  the  discharge  of  the  other,  and  it  is  no  suflScient 
answer  to  its  appeal  to- one  of  those  courts  that  it  has  no 
pecuniary  interest  in  the  matter.  The  obligations  which  it 
is  under  to  promote  the  interest  of  all  and  to  prevent  the 
wrong-doing  of  one,  resulting  in  injury  to  the  general  wel- 
fare, is  often  of  itself  sufficient  to  give  it  a  standing  in 
court.  This  proposition  in  some  of  its  relations  has  hereto- 
fore received  the  sanction  of  this  court.  In  U.  S.  v.  San 
Jacinto  Tin  Co.,  125  U.  S.  273,  8  Sup.  Ct.  Rep.  850,  was 
presented  an  application  of  the  United  States  to  cancel  and 
annul  a  patent  for  land  on  the  ground  that  it  was  obtained 
by  fraud  or  mistake.  The  right  of  the  United  States  to 
maintain  such  a  suit  was  affirmed,  though  it  was  held  that 
if  the  controversy  was  really  one  only  between  individuals 
in  respect  to  their  claims  to  property  the  government  ought 
not  to  be  permitted  to  interfere,  the  court  saying :  "  If  it 
be  a  question  of  property,  a  case  must  be  made  in  which  the 
court  can  afford  a  remedy  in  regard  to  that  property  ;  if  it 
be  a  question  of  fraud  which  would  render  the  instrument 
void,  the  fraud  must  operate  to  the  prejudice  of  the  United 
States ;  and  if  it  is  apparent  that  the  suit  is  brought  for  the 
benefit  of  some  third  party,  and  that  the  United  States  has 
no  pecuniary  interest  in  the  remedy  sought,  and  is  under 
no  obligation  to  the  party  who  will  be  benefited  to  sustain 
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an  action  for  his  use ;  in  short,  if  there  does  not  appear  any 
obligation  on  the  part  of  the  United  States  to  the  public  or 
to  any  individual,  or  any  interest  of  its  own — it  can  no  more 
sustain  such  an  action  than  any  private  person  could  under 
similar  circumstances." 

This  language  was  relied  upon  in  the  subsequent  case  of 
U.  S.  V,  American  Bell  Tel.  Co.,  128  U.  S.  315,  9  Sup.  Ct 
Rep.  90,  which  was  a  suit  brought  by  the  United  States  to 
set  aside  a  patent  for  an  invention  on  the  ground  that  it  had 
been  obtained  by  fraud  or  mistake,  and  it  was  claimed  that 
the  United  States,  having  no  pecuniary  interest  in  the  sub- 
ject-matter of  the  suit,  could  not  be  heard  to  question  the 
validity  of  the  patent.  But  this  contention  was  overruled, 
the  court  saying,  in  response  to  this  argument,  after  quoting 
the  foregoing  language  from  the  San  Jacinto  case  :  "  This 
language  is  construed  by  counsel  for  the  appellee  in  this 
case  to  limit  the  relief  granted  at  the  instance  of  the  United 
States  to  cases  in  which  it  has  a  direct  pecuniary  interest. 
But  it  is  not  susceptible  of  such  construction.  It  was  evi- 
dently in  the  mind  of  the  court  that  the  case  before  it  was 
one  where  the  property  right  to  the  land  in  controversy  was 
the  matter  of  importeince,  but  it  was  careful  to  say  that  the 
cases  in  which  the  instrumentality  of  the  court  cannot  thus 
be  used  are  those  where  the  United  States  has  no  pecuniary 
interest  in  the  remedy  sought,  and  is  also  under  no  obliga- 
tion to  the  party  who  will  be  benefited  to  sustain  an  action 
for  his  due,  and  also  where  it  does  not  appear  that  any  obli- 
gation existed  on  the  part  of  the  United  States  to  the  public 
or  to  any  individual.  The  essence  of  the  right  of  the 
United  States  to  interfere  in  the  present  case  is  its  obligation 
to  protect  the  public  from  the  monopoly  of  the  patent  which 
was  procured  by  fraud,  and  it  would  be  difficult  to  find 
language  more  aptly  used  to  include  this  in  the  class  of  cases 
which  are  not  excluded  from  the  jurisdiction  of  the  court  by 
want  of  interest  in  the  government  of  the  United  States." 

It  is  obvious  from  these  decisions  that  while  it  is  not  the 
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proviiice  of  the  goyeraiueut  to  interfere  in  any  mere  matter 
of  private  controversy  between  individuals,  or  to  use  its 
great  powers  to  enforce  the  rights  of  one  against  another, 
yet,  whenever  the  wrongs  complained  of  are  such  as  afiFect 
the  public  at  large,  and  are  in  respect  of  matters  which  by 
the  constitution  are  entrusted  to  the  care  of  the  nation,  and 
concerning  which  the  nation  owes  the  duty  to  all  the  citi- 
zens of  securing  to  them  their  common  rights,  then  the 
mere  fact  that  the  government  has  no  pecuniary  interest  in 
the  controveray  is  not  sufficient  to  exclude  it  from  the  courts, 
or  prevent  it  from  taking  measures  therein  to  fully  discharge 
those  constitutional  duties. 

The  national  government,  given  by  the  constitution 
power  to  regulate  interstate  commerce,  has  by  express 
statute  assumed  jurisdiction  over  such  commerce  when 
carried  upon  railroads.  It  is  charged,  therefore,  with  the 
duty  of  keeping  those  highways  of  interstate  commerce 
free  from  obstruction,  for  it  has  always  been  recognized  as 
one  of  the  powers  and  duties  of  a  government  to  remove 
obstructions  from  the  highways  under  its  control. 

As  said  in  Gilman  v.  Philadelphia,  3  Wall.  713,  724 : 
"  The  power  to  regulate  commerce  comprehends  the  control 
for  that  purpose,  and  to  the  extent  necessary,  of  all  the 
navigable  waters  of  the  United  States  which  are  accessible 
from  a  state  other  than  those  in  which  they  lie.  For  this 
purpose  they  are  the  public  property  of  the  nation,  and 
subject  to  all  the  requisite  legislation  by  Congress.  This 
necessarily  includes  the  power  to  keep  them  open  and  free 
from  any  obstruction  to  their  navigation  interposed  by  the 
states  or  otherwise  ;  to  remove  such  obstructions  when  they 
exist ;  and  to  provide,  by  such  sanctions  as  they  may  deem 
proper,  against  the  occurrence  of  the  evil  and  for  the  pun- 
ishment of  offenders.  For  these  purposes,  Congress  pos- 
sesses all  the  powers  which  existed  in  the  states,  before  the 
adoption   of  the   national   constitution,  and   which   have 

always  existed  in  the  parliament  in  England." 
25 
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See,  also,  the  following  authorities,  in  which  at  the  in- 
stance of  the  state,  or  of  some  municipality  thereof  within 
whose  limits  the  obstructed  highway  existed,  a  like  power 
was  asserted  :  Borough  of  Stamford  v,  Stamford  Horse  R.  R. 
Co.,  56  Coim.  381,  15  Atl.  Rep.  749 ;  People  v,  Vanderbilt, 
28  N.  Y.  396 ;  State  v.  Dayton  &  S.  E.  R.  R.  Co.,  36  Ohio 
St.  434 ;  Inhabitants  of  Springfield  v.  Connecticut  R.  R.  Co., 
4  Cush.  (Mass.)  63;  Attorney  General  v.  Woods,  108  Mass. 
436 ;  Easton  &  A.  R.  R.  Co.  v.  Inhabitants  of  Greenwich,  25 
N.  J.  Eq.  565 ;  County  of  Stearns  v.  St.  Cloud,  M.  &  A.  R.  R. 
Co.,  36  Minn.  425, 32  N.  W.  Rep.  91 ;  Rio  Grande  R.  R.  Co. 
V.  City  of  Brownsville,  45  Tex.  88 ;  City  of  Philadelphia  v. 
Thirteenth  &  F.  St.  P.  Ry.  Co.,  8  Phila.  (Pa.)  648. 

Indeed,  the  obstruction  of  a  highway  is  a  public  nuisance, 
(4  Bl.  Comm.  167,)  and  a  public  nuisance  has  always  been 
held  subject  to  abatement  at  the  instance  of  the  government : 
Attorney  General  v.  Tudor  Ice  Co.,  104  Mass.  239,  244; 
Attorney  General  t;.  Jamaica  Pond  Aqueduct  Corp.,  133 
Mass.  361 ;  Village  of  Pine  City  v.  Munch,  42  Minn.  342, 
44  N.  W.  Rep.  197 ;  State  v.  Goodnight,  70  Tex.  682, 11 
S.  W.  Rep.  119. 

It  may  not  be  amiss  to  notice  a  few  of  the  leading  cases: 
Mayor,  etc.,  of  Georgetown  v.  Alexandria  Canal  Co.,  12  Pet. 
91,  w^as  a  bill  filed  by  the  plaintiff  to  restrain  the  construc- 
tion of  an  aqueduct  across  the  Potomac  river.  While,  under 
the  facts  of  that  case,  the  relief  prayed  for  was  denied,  yet 
the  jurisdiction  of  the  court  was  sustained.  After  referring 
to  the  right  to  maintain  an  action  at  law  for  damages,  it  was 
said: 

**  Besides  this  remedy  at  law,  it  is  now  settled  that  a  court 
of  equity  may  take  jurisdiction  in  cases  of  public  nuisance  by 
an  information  filed  by  the  attorney  general.  This  jurisdic- 
tion seems  to  have  been  acted  on  with  great  caution  and  hesi- 
tancy. ....  Yet  the  jurisdiction  has  been  finally  sustained, 
upon  the  principle  that  equity  can  give  more  adequate  and 
complete  relief  than  can  be  obtained  at  law.    Whilst,  there- 
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fore,  it  is  admitted  by  all  that  it  is  confessedly  one  of  deli- 
cacy, and  accordingly  the  instances  of  its  exercise  are  rare, 
yet  it  may  be  exercised  in  those  cases  in  which  there  is  im- 
minent danger  of  irreparable  mischief  before  the  tardiness 
of  the  law  could  reach  it." 

State  of  Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  13 
How.  518,  was  a  bill  filed  by  the  state  of  Pennsylvania  to 
enjoin  the  erection  of  a  bridge  over  the  Ohio  river  within 
the  limits  of  the  state  of  Virginia.  As  the  alleged  obstruc- 
tion was  not  within  the  state  of  Pennsylvania,  its  right  to 
relief  was  only  that  of  an  individual  in  case  of  a  private 
nuisance,  and  it  was  said,  on  page  664 : 

"  The  injury  makes  the  obstruction  a  private  nuisance  to 
the  injured  party ;  and  the  doctrine  of  nuisance  applies  to 
the  case  where  the  jurisdiction  is  made  out,  the  same  as  in 
a  public  prosecution.  If  the  obstruction  be  unlawful,  and 
the  injury  irreparable  by  a  suit  at  common  law,  the  injured 
party  may  claim  the  extraordinary  protection  of  a  court  of 
chancery. 

"  Such  a  proceeding  is  as  common  and  as  free  from  diffi- 
culty as  an  ordinary  injunction  bill,  against  a  proceeding  at 
law,  or  to  stay  waste  or  trespass.  The  powers  of  a  court  of 
chancery  are  as  well  adapted  and  as  effectual  for  relief  in 
the  case  of  a  private  nuisance  as  in  either  of  the  cases 
named.  And  in  regard  to  the  exercise  of  these  powers  it  is 
of  no  importance  whether  the  eastern  channel,  over  which 
the  bridge  is  thrown,  is  wholly  within  the  limits  of  the 
state  of  Virginia.  The  Ohio  being  a  navigable  stream, 
subject  to  the  commercial  power  of  Congress,  and  over 
which  that  power  has  been  exerted,  if  the  river  be  within 
the  state  of  Virginia,  the  commerce  upon  it,  which  extends 
to  other  states,  is  not  within  its  jurisdiction.  Consequently, 
if  the  act  of  Virginia  authorized  the  structure  of  the  bridge, 
so  as  to  obstruct  navigation,  it  could  aflford  no  justification 
to  the  bridge  company." 

Coosaw  Min.  Co.  u  South  Carclina,  144  U.  S.  650,  12 
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Sup.  Ct.  Rep.  689,  was  a  bill  filed  by  the  state  in  one  of 
its  own  courts  to  enjoin  the  digging,  mining,  and  re- 
moving phosphate  rock  and  deposits  in  the  bed  of  a  navi- 
gable river  within  its  territories.  The  case  was  removed  by 
the  defendant  to  the  federal  court,  and  in  that  court  the 
relief  prayed  for  was  granted.  The  decree  of  the  circuit 
court  was  sustained  by  this  court,  and  in  the  opinion  by 
Mr.  Justice  Harlan,  the  matter  of  equity  jurisdiction  is 
discussed  at  some  length,  and  several  cases  cited ;  among 
them  Attorney  General  v.  Richards,  2  Anstr.  603 ;  Attorney 
General  v.  Forbes,  2  Mylne  &  C.  123 ;  Gibson  v.  Smith,  2 
Atk.  182;  Attorney  General  v.  Jamaica  Pond  Aqueduct 
Corp.,  133  Mass.  361.  From  Attorney  General  v.  Forbes  was 
quoted  this  declaration  of  the  LfOrd  Chancellor :  "  Many 
cases  might  have  been  produced  in  which  the  court  has 
interfered  to  prevent  nuisances  to  public  rivers  and  to 
public  harbors  ;  and  the  court  of  exchequer,  as  well  as  this 
court,  acting  as  a  court  of  equity,  has  a  well-estabUshed 
jurisdiction,  upon  a  proceeding  by  way  of  information,  to 
prevent  nuisances  to  public  harbors  and  public  roads ;  and, 
in  short,  generally  to  prevent  public  nuisances."  And  from 
Attorney  General  v,  Jamaica  Pond  Aqueduct  Corp.,  these 
words  of  the  supreme  court  of  the  state  of  Massachusetts : 
"  There  is  another  ground  upon  which,  in  our  opinion,  this 
information  can  be  maintained,  though  perhaps  it  belongs 
to  the  same  general  head  of  equity  jurisdiction  of  restrain- 
ing and  preventing  nuisances.  The  great  ponds  of  the 
commonwealth  belong  to  the  public,  and,  like  the  tide 
waters  and  navigable  streams,  are  under  the  control  and 
care  of  the  commonwealth.  The  rights  of  fishing,  boating, 
bathing,  and  other  like  rights  which  pertain  to  the  public 
are  regarded  as  valuable  rights,  entitled  to  the  protection  of 
the  government.  ...  If  a  corporation  or  an  individual  is 
found  to  be  doing  acts  without  right,  the  necessary  effect  of 
which  is  to  destroy  or  impair  these  rights  and  privileges,  it 
furnishes  a  proper  case  for  an  information  by  the  attorney 
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general  to  restrain  and  prevent  the  mischief."  An  additional 
case,  not  noticed  in  that  opinion,  may  also  be  referred  to, 
(Attorne)^  General  v.  Terry,  9  L.  R.  Cli.  App.  423,)  in  which 
an  injunction  was  granted  against  extending  a  wharf  a  few 
feet  out  into  the  navigable  part  of  a  river ;  Mellish,  L.  J., 
saying :  "  If  this  is  an  indictable  nuisance,  there  must  be  a 
remedy  in  the  court  of  chancery,  and  that  remedy  is  by 
injunction  ;"  and  James,  L.  J.,  adding:  "I  entirely  concur. 
Where  a  public  body  is  entrusted  with  the  duty  of  being 
conservators  of  a  river,  it  is  their  duty  to  take  proceedings 
for  the  protection  of  those  who  use  the  river.'' 

It  is  said  that  the  jurisdiction  heretofore  exercised  by  the 
national  government  over  highwa3'S  has  been  in  respect  to 
waterways — the  natural  highways  of  the  country — and  not 
over  artificial  highways,  such  as  railroads ;  but  the  occasion 
for  the  exercise  by  Congress  of  its  jurisdiction  over  the  latter 
is  of  recent  date.  Perhaps  the  first  act  in  the  course  of  such 
legislation  is  that  heretofore  referred  to,  of  June  15,  1866 ; 
but  the  basis  upon  which  rests  its  jurisdiction  over  artificial 
highways  is  the  same  as  that  which  supports  it  over  the 
natural  highways.  Both  spring  from  the  power  to  regulate 
commerce.  The  national  government  has  no  separate  do- 
minion over  a  river  within  the  limits  of  a  state ;  its  juris- 
diction there  is  like  that  over  land  within  the  same  state. 
Its  control  over  the  river  is  simply  by  virtue  of  the  fact  that 
it  is  one  of  the  highways  of  interstate  and  international 
commerce.  The  great  case  of  Gibbons  v,  Ogden,  9  Wheat. 
1,  in  which  the  control  of  Congress  over  inland  waters  was 
asserted,  rested  that  control  on  the  grant  of  the  power  to 
regulate  commerce.  The  argument  of  the  chief  justice  was 
that  commerce  includes  navigation,  "  and  a  power  to  regu- 
late navigation  is  as  expressly  granted  as  if  that  term  had 
been  added  to  the  word  *  commerce.' "  In  order  to  fully 
regulate  commerce  with  foreign  nations,  it  is  essential  that 
the  power  of  Congress  does  not  stop  at  the  borders  of  the 
nation,  and  equally  so  as  to  commerce  among  the  states. 
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'*  The  power  of  Congress,  then,  comprehends  navigation 
within  the  limits  of  every  state  in  the  Union,  so  far  as  that 
navigation  may  be,  in  any  manner,  connected  with  *  com- 

» 

merce  with  foreign  nations,  or  among  the  several  states,  or 
with  the  Indian  tribes/  It  may,  of  consequence,  pass  the 
jurisdictional  line  of  New  York,  and  act  upon  the  very 
waters  to  which  the  prohibition  now  under  consideration 
applies.'' 

See,  also.  Oilman  u  Philadelphia,  3  Wall.  713,  725,  in 
which  it  was  said :  "  Wherever  '  commerce  among  the  states ' 
goes,  the  power  of  the  nation,  as  represented  in  this  court, 
goes  with  it,  to  protect  and  enforce  its  rights." 

Up  to  a  recent  date,  commerce,  both  interstate  and  inter- 
national, was  chiefly  by  water,  and  it  is  not  strange  that 
both  the  legislation  of  Congress  and  the  cases  in  the  courts 
have  been  principally  concerned  therewith.  The  fact  that* 
in  recent  years  interstate  commerce  has  come  to  be  carried 
on  mainly  by  railroads  and  over  artificial  highways  has  in 
no  manner  narrowed  the  scope  of  the  constitutional  pro- 
vision, or  abridged  the  power  of  Congress  over  such  com- 
merce. On  the  contrary,  the  same  fullness  of  control  exists 
in  the  one  case  as  in  the  other,  and  the  same  power  to  re- 
move obstructions  from  the  one  as  from  the  other. 

Constitutional  provisions  do  not  change,  but  their  opera- 
tion extends  to  new  matters,  as  the  modes  of  business  and 
the  habits  of  life  of  the  people  vary  with  each  succeeding 
generation.  The  law  of  the  common  carrier  is  the  same 
to-day  as  when  transportation  on  land  was  by  coach  and 
wagon,  and  on  water  by  canal  boat  and  sailing  vessel ;  yet 
in  its  actual  operation  it  touches  and  regulates  transporta- 
tion by  modes  then  unknown — the  railroad  train  and  the 
steamship.  Just  so  is  it  with  the  grant  to  the  national  gov- 
ernment of  power  over  interstate  commerce.  The  consti- 
tution has  not  changed.  The  power  is  the  same.  But  it 
operates  to-day  upon  modes  of  interstate  commerce  un- 
known to  the  fathers,  and  it  will  operate  with  equal  force 
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upon  any  new  modes  of  such  commerce  which  the  future 
may  develop. 

It  is  said  that  seldom  have  the  courts  assumed  jurisdiction 
to  restrain  by  injunction  in  suits  brought  by  the  govern- 
ment, either  state  or  national,  obstructions  to  highways 
either  artificial  or  natural.  This  is  undoubtedly  true,  but 
the  reason  is  that  the  necessity  for  such  interference  has 
only  been  occasional.  Ordinarily,  the  local  authorities 
have  taken  full  control  over  the  matter,  and  by  indictment 
for  misdemeanor,  or  in  some  kindred  way,  have  secured  the 
removal  of  the  obstruction  and  the  cessation  of  the  nuisance. 
As  said  in  Attorney  General  v.  Brown,  24  N.  J.  Eq.  89,  91 : 
"  The  jurisdiction  of  courts  of  equity  to  redress  the  griev- 
ance of  public  nuisances  by  injunction  is  undoubted  and 
clearly  established ;  but  it  is  well  settled  that,  as  a  general 
rule,  equity  will  not  interfere  where  the  object  sought  can 
be  as  well  attained  in  the  ordinary  tribunals :  Attorney 
General  v.  New  Jersey  R.  &  T.  Co.,  3  N.  J.  Eq.  136 ;  Water 
Comrs.  of  Jersey  City  v.  City  of  Hudson,  13  N.  J.  Eq.  420 ; 
Attorney  General  i\  Heishon,  18  N.  J.  Eq.  410  ;  Railroad 
Co.  V,  Prudden,  20  N.  J.  Eq.  530 ;  High,  Inj.  §  521.  And, 
because  the  remedy  by  indictment  is  so  efficacious,  courts 
of  equity  entertain  jurisdiction  in  such  cases  with  great 
reluctance,  whether  their  intervention  is  invoked  at  the  in- 
stance of  the  attorney  general,  or  of  a  private  individual 
who  suffers  some  injury  therefrom  distinct  from  that  of  the 
public,  and  they  will  only  do  so  where  there  appears  to  be  a 
necessity  for  their  interference  :  Rowe  i\  Granite  Bridge,  21 
Pick.  (Mass.)  344 ;  Railroad  Co.  u  Prudden,  supra.  The 
jurisdiction  of  the  court  of  chancery  with  regard  to  public 
nuisances  is  founded  on  the  irreparable  damage  to  indi- 
viduals, or  the  great  public  injury  which  is  likely  to 
ensue:  3  Daniell,  Ch.  Prac.  1740."  Indeed,  it  may  be 
affirmed  that  in  no  well-considered  case  has  the  power  of  a 
court  of  equity  to  interfere  by  injunction  in  cases  of  public 
nuisance  been  denied,  the  only  denial  ever  being  that  of  a 
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necessity  for  the  exercise  of  that  jurisdiction  under  the 
circumstances  of  the  particular  case  :  Story,  Eq.  Jur.  §§  921, 
923,  924 ;  Pom.  Eq.  Jur.  §  1349 ;  High,  Inj.  §§  745,  1554 ; 
2  Daniell,  Ch.  PL  &  Prac.  (4th  Ed.)  p.  1636. 

That  the  bill  filed  in  this  case  alleged  special  fact^i 
calling  for  the  exercise  of  all  the  powers  of  the  court  is  not 
open  to  question.  The  picture  drawn  in  it  of  the  vast  inter- 
ests involved,  not  merely  of  the  city  of  Chicago  and  the 
state  of  Illinois,  but  of  all  the  states,  and  the  general  con- 
fusion into  which  the  interstate  commerce  of  the  countrj' 
was  thrown  ;  tlie  forcible  interference  with  that  commerce ; 
the  attempted  exercise  by  individuals  of  powers  belonging 
only  to  government,  and  the  threatened  continuance  of  such 
invasions  of  public  right,  presented  a  condition  of  affairs 
which  called  for  the  fullest  exercise  of  all  the  powers  of  the 
courts.  If  ever  there  was  a  special  exigency,  one  which 
demanded  that  the  courts  should  do  all  that  courts  can  do, 
it  was  disclosed  by  this  bill,  and  we  need  not  turn  to  the 
public  history  of  the  day,  which  only  reaffirms  with  clearest 
emphasis  all  its  allegations. 

The  difference  between  a  public  nuisance  and  a  private 
nuisance  is  that  the  one  affects  the  people  at  large  and  the 
other  simply  the  individual.  The  quality  of  the  wrongs  is 
the  same,  and  the  jurisdiction  of  the  courts  over  them  rests 
upon  the  same  principles  and  goes  to  the  same  extent.  Of 
course,  circumstances  may  exist  in  one  case,  which  do  not 
in  another,  to  induce  the  court  to  interfere  or  to  refuse  to 
interfere  by  injunction;  but  the  jurisdiction — the  power  to 
interfere — exists  in  all  cases  of  nuisance.  True,  many 
more  suits  are  brought  by  individuals  than  by  the  public 
to  enjoin  nuisances,  but  there  are  two  reasons  for  this: 
First,  the  instances  are  more  numerous  of  private  than  of 
public  nuisances  ;  and,  second,  often  that  which  is  in  fact  a 
public  nuisance  is  restrained  at  the  suit  of  a  private  indi- 
vidual, whose  right  to  relief  arises  because  of  a  special 
injury  resulting  therefrom. 
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Again,  it  is  objected  that  it  is  outside  of  the  jurisdiction 
of  a  court  of  equity  to  enjoin  the  commission  of  crimes. 
ThiSy  as  a*  general  proposition,  is  unquestioned.  A  chan- 
cellor has  no  criminal  jurisdiction.  Something  more  than 
the  threatened  commission  of  an  offence  against  the  laws 
of  the  land  is  necessary  to  call  into  exercise  the  injunctive 
powers  of  the  court.  There  must  be  some  interferences, 
actual  or  threatened,  with  property  or  rights  of  a  pecuniary 
nature ;  but  when  such  interferences  appear  the  jurisdiction 
of  a  court  of  equity  arises,  and  is  not  destroyed  by  the  fact 
that  they  are  accompanied  by  or  are  themselves  violations 
of  the  criminal  law.  Thus,  in  Cranford  v,  Tyrrell,  128  N.  Y. 
341,  28  N.  E.  Rep.  514,  an  injunction  to  restrain  the  defend- 
ant from  keeping  a  house  of  ill-fame  was  sustained  ;  the  court 
saying,  on  page  344, 128  N.  Y.,  and  page  514, 28  N.  E.  Rep. : 
•"  That  the  perpetrator  of  the  nuisance  is  amenable  to  the 
provisions  and  penalties  of  the  criminal  law  is  not  an 
answer  to  an  action  against  him  by  a  private  person 
to  recover  for  injury  sustained,  and  for  an  injunction 
against  the  continued  use  of  his  premises  in  such  a 
manner."  And  in  Port  of  Mobile  v.  Louisville  &  N.  R.  R. 
Co.,  84  Ala.  115,  126,  4  So.  Rep.  106,  is  a  similar  declara- 
tion, in  these  words :  "  The  mere  fact  that  an  act  is  criminal 
does  not  divest  the  jurisdiction  of  equity  to  prevent  it  by 
injunction,  if  it  be  also  a  violation  of  property  rights,  and 
the  party  aggrieved  has  no  other  adequate  remedy  for  the 
prevention  of  the  irreparable  injury  which  will  result  from 
the  failure  or  inability  of  a  court  of  law  to  redress  such 
rights." 

The  law  is  full  of  instances  in  which  the  same  act  may 
give  rise  to  a  civil  action  and  a  criminal  prosecution.  An 
assault  with  intent  to  kill  may  be  punished  criminally, 
under  an  indictment  therefor,  or  will  support  a  civil  action 
for  damages;  and  the  same  is  true  of  all  other  offences 
which  cause  injury  to  person  or  property.  In  such  cases 
the  jurisdiction  of  the  civil  court  is  invoked,  not  to  enforce 
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the  criminal  law  and  punish  the  wrong-doer,  but  to  com- 
pensate the  injured  party  for  the  damages  which  he  or  his 
property  has  suffered;  and  it  is  no  defence  to  the  civil 
action  that  the  same  act  by  the  defendant  exposes  him  also 
to  indictment  and  punishment  in  a  court  of  criminal  juris- 
diction. So  here  the  acts  of  the  defendants  may  or  may 
not  have  been  violations  of  the  criminal  law.  If  they  were, 
that  matter  is  for  inquiry  in  other  proceedings.  The  com- 
plaint made  against  them  in  this  is  of  disobedience  to  an 
order  of  a  civil  court,  made  for  the  protection  of  property 
and  the  security  of  rights.  If  any  criminal  prosecution  be 
brought  against  them  for  the  criminal  offences  alleged  in 
the  bill  of  complaint,  of  derailing  and  wrecking  engines 
and  trains,  assaulting  and  disabling  employes  of  the  rail- 
road companies,  it  will  be  no  defence  to  such  prosecution 
that  they  disobeyed  the  orders  of  injunction  served  upon 
them,  and  have  been  punished  for  such  disobedience. 

Nor  is  there  in  this  any  invasion  of  the  constitutional 
right  of  trial  by  jury.  We  fully  agree  with  counsel  that 
"  it  matters  not  what  form  the  attempt  to  deny  constitu- 
tional riglit  may  take ;  it  is  vain  and  ineffectual,  and  must 
be  sc^  declared  by  the  courts."  And  we  reaffirm  the  declara- 
tion made  for  the  court  by  Mr.  Justice  Bradley  in  Boyd  r. 
U.  S.,  116  U.  S.  616,  635,  6  Sup.  Ct.  Rep.  624,  that  "it  is 
the  duty  of  courts  to  be  watchful  for  the  constitutional 
rights  of  the  citizen,  and  against  any  stealthy  encroach- 
ments thereon.  Their  motto  should  be  obsta  prineipiis" 
But  the  power  of  a  court  to  make  an  order  carries  with  it 
the  equal  power  to  punish  for  a  disobedience  of  that  order, 
and  the  inquiry  as  to  the  question  of  disobedience  has 
been,  from  time  immemorial,  the  special  function  of  the 
court.  And  this  is  n6  technical  rule.  In  order  that  a 
court  may  compel  obedience  to  its  orders,  it  must  have  the 
right  to  inquire  whether  there  has  been  any  disobedience 
thereof.  To  submit  the  question  of  disobedience  to  another 
tribunal,  be  it  a  jur}'^  or  another  court,  would  operate  to 
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deprive  the  proceeding  of  half  its  efficiency.  In  the  Case 
of  Yates,  4  Johns.  (N.  Y.)  317,  269,  Chancellor  Kent,  then 
chief  justice  of  the  supreme  court  of  the  state  of  New 
York,  said  :  ''  In  the  Case  of  Earl  of  Shaftsbury,  2  State 
Tr.  615,  1  Mod.  144,  who  was  imprisoned  by  the  house  of 
lords  for  *high  contempts  committed  against  it,'  and 
brought  into  the  king's  bench,  the  court  held  that  they  had 
no  authority  to  judge  of  the  contempt,  and  remanded  the 
prisoner.  The  court  in  that  case  seem  to  have  laid  down  a 
principle  from  which  they  never  have  departed,  and  which 
is  essential  to  the  due  administration  of  justice.  This  prin- 
ciple that  every  court,  at  least  of  the  superior  kind,  in 
which  great  confidence  is  placed,  must  be  the  sole  judge,  in 
the  last  resort,  of  contempts  arising  therein,  is  more  ex- 
plicitly defined  and  more  emphatically  enforced  in  the  two 
subsequent  cases  of  The  Queen  v.  Paty,  [2  Ld.  Raym. 
1105,]  and  of  The  King  v.  Crosby,  [3  Wils.  188.]  "  And 
again,  on  page  371 :  "  Mr.  Justice  Blackstone  pursued  the 
same  train  of  observation,  and  declared  that  all  courts,  by 
which  he  meant  to  include  the  two  houses  of  parliament 
and  the  courts  of  Westminster  Hall,  could  have  no  control 
in  matters  of  contempt;  that  the  sole  adjudication  of  con- 
tempts, and  the  punishments  thereof  belonged  exclusively, 
and  without  interfering,  to  each  respective  court."  In 
Watson  V,  Williams,  36  Miss.  331,  341,  it  was  said: 
"The  power  to  fine  and  imprison  for  contempt,  from 
the  earliest  history  of  jurisprudence,  has  been  regarded  as 
a  necessary  incident  and  attribute  of  a  court,  without 
which  it  could  no  more  exist  than  without  a  judge.  It  is 
a  power  inherent  in  all  courts  of  record,  and  co-existing  with 
them  by  the  wise  provisions  of  the  common  law.  A  court 
without  the  power  eflfectually  to  protect  itself  against  the 
assaults  of  the  lawless,  or  to  enforce  its  orders,  judgments, 
or  decrees  against  the  recusant  parties  before  it,  would  be 
a  disgrace  to  the  legislation,  and  a  stigma  upon  the  age 
which  invented  it."     In  Cartwright's  Case,  114  Mass.  230, 
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238,  we  find  this  language :  "  The  summary  power  to  commit 
and  punish  for  contempts. tending  to  obstruct  or  degrade 
the  administration  of  justice  is  inherent  in  courts  of 
chancery  and  other  superior  courts,  as  essential  to  the  exe- 
cution of  their  powers  and  to  the  maintenance  of  their 
authority,  and  is  part  of  the  law  of  the  land,  within  the 
meaning  of  Magna  Charta  and  of  the  twelfth  article  of  our 
Declaration  of  Rights."  See,  also,  U.  S.  v.  Hudson,  7  Cranch, 
32 ;  Anderson  v,  Dunn,  6  Wheat.  204  ;  Ex  parte  Robinsou, 
19  Wall.  505 ;  Mugler  v.  Kansas,  123  U.  S.  623-672,  8  Sup. 
Ct.  Rep.  273 ;  Ex  parte  Terry,  128  U.  S.  289,  9  Sup.  Ct. 
Rep.  77  ;  Eilenbecker  v.  Plymouth  Co.,  134  U.  S.  31-56,  10 
Sup.  Ct.  Rep.  424,  in  which  Mr.  Justice  Miller  observed : 
"  If  it  has  ever  been  understood  that  proceedings  according 
to  the  common  law  for  contempt  of  court  have  been  subject 
to  the  right  of  trial  by  jurj',  we  have  been  unable  to  find 
any  instance  of  it:"  Commission  v.  Brimson,  154  U.  S. 
447-488,  14  Sup.  Ct.  Rep.  1125.  In  this  last  case  it  was 
•said  :  "  Surely  it  cannot  be  supposed  that  the  question  of 
contempt  of  the  authority  of  a  court  of  the  United  States, 
committed  by  a  disobedience  of  its  orders,  is  triable,  of  right, 
by  a  jury." 

In  brief,  a  court  enforcing  obedience  to  its  orders  by  pro- 
ceedings for  contempt  is  not  executing  tlie  criminal  laws  of 
the  land,  but  only  securing  to  suitors  the  rights  which  it 
has  adjudged  them  entitled  to. 

Further,  it  is  said  by  counsel  in  their  brief: 

"  No  case  can  be  cited  where  such  a  bill  in  behalf  of  the 
sovereign  has  been  entertained  against  riot  and  mob 
violence,  though  occurring  on  the  highway.  It  is  not  such 
fitful  and  temporary  obstruction  that  constitutes  a  nuisance. 
The  strong  hand  of  executive  power  is  required  to  deal  with 
such  lawless  demonstrations. 

"  The  courts  should  stand  aloof  from  them  and  not  invade 
executive  prerogative,  nor,  even  at  the  behest  or  request  of 
the  executive,  travel  out  of  the  beaten  path  of  well-settled 
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judicial  authority.  A  mob  cannot  be  suppressed  by  in- 
junction ;  nor  can  its  leaders  be  tried,  convicted,  and  sen- 
tenced in  equity. 

"  It  is  too  great  a  strain  upon  the  judicial  branch  of  the 
government  to  impose  this  essentially  executive  and  military 
power  upon  courts  of  chancery." 

We  do  not  perceive  that  this  argument  questions  the  juris- 
diction of  the  tsourt,  but  only  the  expediency  of  the  action 
of  the  government  in  applying  for  4ts  process.  It  surely 
cannot  be  seriously  contended  that  the  court  has  jurisdic- 
tion to  enjoin  the  obstruction  of  a  highway  by  one  person, 
but  that  its  jurisdiction  ceases  when  the  obstruction  is  by  a 
hundred  persons.  It  may  be  true,  as  suggested,  that  in  the 
excitement  of  passion  a  mob  will  pay  little  heed  to  pro- 
cesses issued  from  the  courts,  and  it  may  be,  as  said  by 
counsel  in  argument,  that  it  would  savor  somewhat  of  the 
puerile  and  ridiculous  to  have  read  a  writ  of  injunction  to 
Lee's  army  during  the  late  civil  war.  It  is  doubtless  true 
that  inter  arma  leges  silentj  and  in  the  throes  of  rebellion  or 
revolution  the  processes  of  civil  courts  are  of  little  avail,  for 
the  power  of  the  courts  rests  on  the  general  support  of  the 
people,  and  their  recognition  of  the  fact  that  peaceful 
remedies  are  the  true  resort  for  the  correction  of  wrongs. 
But  does  not  counsel's  argument  imply  too  much  ?  Is  it  to 
be  assumed  that  these  defendants  were  conducting  a 
rebellion  or  inaugurating  a  revolution,  and  that  they  and 
their  associates  were  thus  placing  themselves  beyond  the 
reach  of  the  civil  process  of  the  courts?  We  find  in  the 
opinion  of  the  circuit  court  a  quotation  from  the  testimony 
given  by  one  of  the  defendants  before  the  United  States 
strike  commission,  which  is  sufficient  answer  to  this  sug- 
gestion : 

"  As  soon  as  the  employes  found  that  we  were  arrested 
and  taken  from  the  scene  of  action,  they  became  demor- 
alized, and  that  ended  the  strike.  It  was  not  the  soldiers 
that  ended  the  strike.    It  was  not  the  old  brotherhoods  that 
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ended  the  strike.  It  was  simply  the  United  States,  courts 
that  ended  the  strike.  Our  men  were  in  a  position  that 
never  would  have  been  shaken,  under  any  circumstances,  if 
we  had  been  permitted  to  remain  upon  the  field,  among 
them.  Once  we  were  taken  from  the  scene  of  action  and 
restrained  from  sending  telegrams  or  issuing  orders,  or 
answering  questions,  then  the  minions  of  the  corporations 
would  be  put  to  work.  .  .  .  Oiir  headquarters  were  tem- 
porarily demoralized  and  abandoned,  and  we  could  not 
answer  any  messages.  The  men  went  back  to  work,  and 
the  ranks  were  broken,  and  the  strike  was  broken  up,  .  .  . 
not  by  the  army,  and  not  by  any  other  power,  but  simply 
and  solely  by  the  action  of  the  United  States  courts  in  re- 
straining us  from  discharging  our  duties  as  officers  and 
representatives  of  our  employes." 

Whatever  any  single  individual  may  have  thought  or 
planned,  the  great  body  of  those  who  were  engaged  in  these 
transactions  contemplated  neither  rebellion  nor  revolution, 
and  when  in  the  due  order  of  legal  proceedings  the  question 
of  right  and  wrong  was  submitted  to  the  courts,  and  by 
them  decided,  they  unhesitatingly  yielded  to  their  decisions. 
TChe  outcome,  by  the  very  testimony  of  the  defendants, 
attests  the  wisdom  of  the  course  pursued  by  the  govern- 
ment, and  that  it  was  well  not  to  oppose  force  simply 
by  force,  but  to  invoke  the  jurisdiction  and  judgment 
of  those  tribunals  to  whom  by  the  constitution,  and  in 
accordance  with  the  settled  conviction  of  all  citizens,  is 
committed  the  determination  of  questions  of  right  and 
wrong  between  individuals,  masses,  and  states. 

It  must  be  borne  in  mind  that  this  bill  was  not  simply  to 
enjoin  a  mob  and  mob  violence.  It  was  not  a  bill  to  com- 
mand a  keeping  of  the  peace  ;  much  less  was  its  purport  to 
restrain  the  defendants  from  abandoning  whatever  employ- 
ment they  were  engaged  in.  The  right  of  any  laborer  or 
any  number  of  laborers  to  quit  work  was  not  challenged. 
The  scope  and  purpose  of  the  bill  was  only  to  restrain 
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forcible  obstructions .  of  the  highways  along  which  inter* 
state  commerce  travels  and  the  mails  are  carried.  And  the 
facts  set  forth  at  length  are  only  those  facts  which  tended  to 
show  that  the  defendants  were  engaged  in  such  obstruc- 
tions. 

A  most  earnest  and  eloquent  appeal  was  made  to  us  in 
eulogy  of  the  heroic  spirit  of  those  who  threw  up  their  em- 
ployment, and  gave  up  their  means  of  earning  a  livelihood, 
not  in  defence  of  their  own  rights,  but  in  sympathy  for  and 
to  assist  others  whom  they  believed  to  be  wronged.  We 
yield  to  none  in  our  admiration  of  any  act*  of  heroism  or 
self-sacrifice,  but  we  may  be  permitted  to  add  that  it  is  a 
lesson  whicii  cannot  be  learned  too  soon  or  too  thoroughly 
that  under  this  government  of  and  by  the  people  the  means 
of  redress  of  all  wrongs  are  through  the  courts  and  at  the 
ballot  box,  and  that  no  wrong,  real  or  fancied,  carries  with 
it  legal  warrant  to  invite  as  a  means  of  redress  the 
co-operation  of  a  mob,  with  its  accompanying  acts  of 
violence. 

We  have  given  to  this  case  the  most  careful  and  anxious 
attention,  for  we  realize  that  it  touches  closely  questions 
of  supreme  importance  to  the.  people  of  this  country. 
Summing  up  our  conclusions,  we  iiold  that  the  government 
of  the  United  States  is  one  having  jurisdiction  over  every 
foot  of  soil  within  its  territory,  and  acting  directly  upon 
each  citizen ;  that,  while  it  is  a  government  of  enumerated 
powers,  it  has  within  the  limits  of  tliose  powers  all  the 
attributes  of  sovereignty;  that  to  it  is  committed  power 
over  interstate  commerce  and  the  transmission  of  the  mail ; 
that  the  powers  thus  conferred  upon  the  national  govern- 
ment are  not  dormant,  but  have  been  assumed  and  put  into 
practical  exercise  by  the  legislation  of  Congress ;  that  in  the 
exercise  of  those  powers  it  is  competent  for  the  nation  to 
remove  all  obstructions  upon  highways,  natural  or  artificial, 
to  the  passage  of  interstate  commerce  or  the  carrying  of  the 
mail ;  that,  while  it  may  be  competent  for  the  government 
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(through  the  executive  branch  and  in  the  use  of  the  entire 
executive  power  of  the  nation)  to  forcibly  remove  all  such 
obstructions,  it  is  equally  within  its  competency  to  appeal 
to  the  civil  courts  for  an  inquiry  and  determination  as  to 
the  existence  and  character  of  any  alleged  obstructions,  and 
if  such  are  found  to  exist,  or  threaten  to  occur,  to  invoke 
the  powers  of  those  courts  to  remove  or  restrain  such  ob- 
structions ;  that  the  jurisdiction   of  courts   to   interfere  in 
such  matters  by  injunction  is  one  recognized  from  ancient 
times  and  by  indubitable  authority ;  that  such  jurisdiction 
is  not  ousted  by  the  fact  that  the  obstructions  are  accom- 
panied by  or  consist  of  acts  in  themselves  violations  of  the 
criminal  law ;  that  the  proceeding  by  injunction  is  of  a  civil 
character,  and   may  be   enforced  by  proceedings  in   con- 
tempt ;  that  such  proceedings  are  not  in  execution  of  the 
criminal  laws  of  the  land ;  that  the  penalty  for  a  violation 
of  injunction  is  no  substitute  for  and  no  defence  to  a  prose- 
cution for  any  criminal  offences  committed  in  the  course  of 
such  violation ;  that  the  complaint  filed  in  this  case  clearly 
showed  an  existing  obstruction  of  artificial  highways  for 
the  passage  of  intei*state  commerce  and  the  transmission  of 
the  mail — an  obstruction  not  only  temporarily  existing,  but 
threatening  to  continue  ;  that   under  such   complaint  the 
circuit  court  had  power  to  issue  its  process  of  injunction  ;  that 
it  having  been  issued  and  served  on  these  defendants,  the 
circuit  court  had  authority  to  inquire  whether  its  orders  had 
been  disobeyed,  and,  when  it  found  that  they  had  been,  then 
to  proceed  under  §  725,  Rev.  St.,  which  grants  power  "  to 
punish,  by  fine  or  imprisonment,  .  .  .  disobedience,  .  •  . 
by  any  party  ...  or  other  person,  to  any  lawful  writ,  pro- 
cess, order,  rule,  decree,  or  command,"  and  enter  the  order 
of  punishment  complained  of;  and,  finallj%  that  the  circuit 
court  having  full  jurisdiction  in  the  premises,  its  finding  of 
the  fact  of  disobedience  is  not  open  to  review  on  habeas 
corpus   in   this   or   any   other    court :    Ex-  parte   Watkins, 
3  Pet.  193;  Ex  parte  Yarbrough,  110  U.  S.  661,  4  Sup.  Ct. 
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Rep.  152 ;  Es^  parU  Terry,  128  U.  S.  289-305,  9  Sup.  Ct. 
Rep.  77  ;  In  re  Swan,  160  U.  S.  637, 14  Sup.  Ct  Rep.  225 ; 
U.  S.  V.  Pridgeon,  153  U.  S.  48, 14  Sup.  Ct.  Rep.  746. 

We  enter  into  no  examination  of  the  act  of  July  2, 1890, 
(26  Stat.  209,)  upon  which  the  circuit  court  relied  mainly  to 
sustain  its  jurisdiction.  It  must  not  be  understood  from 
this  that  we  dissent  from  the  conclusions  of  that  court  in 
reference  to  the  scope  of  the  act,  but  simply  that  we  prefer 
to  rest  our  judgment  on  the  broader  ground  which  has  been 
discussed  in  this  opinion,  believing  it  of  importance  that 
the  principles  underlying  it  should  be  fully  stated  and 
affirmed. 

The  petition  for  a  writ  of  habeas  corpus  is  denied. 

STBIKES  AKD  LABOR  TBOXTBLES. 

1.  Ii^tmotion  to  Compel  Personal  Serrice.— Since  one  of  the 
corollaries  of  the  right  of  personal  liberty  is  that  a  man  may 
work  or  refuse  to  work  for  whom  he  pleases,  or  employ  or  dis- 
charge whom  he  pleases,  courts  of  equity  will  not  specifically 
enforce  the  performance  of  a  contract  for  purely  personal  serv- 
ices ;  and,  therefore,  neither  an  employer  nor  an  employe  can 
compel  the  other  to  sign  a  formal  contract  of  employment  in 
pursuance  of  a  previous  agreement :  Allegheny  Base  Ball  Club 
V.  Bennett,  14  Fed.  Rep.  257 ;  an  employer  whose  employe  has 
left  his  service  in  violation  of  a  contract,  cannot  compel  him  to 
fulfill  his  agreement :  Stocker  v,  Brockelbank,  3  Macn.  &  G. 
250;  Burton  v.  Marshall,  4  Gill,  (Md.)  487;  Sanquirico  v. 
Benedetti,  1  Barb.  (N.  Y.)  315 ;  Haight  v,  Badgeley,  15  Barb. 
(N.  Y.)  499 ;  but  see  De  Rivafinoli  v,  Corsetti,  4  Paige  Ch.  (N. 
Y.)  264 ;  and  an  employe  who  has  been  wrongfully  discharged 
cannot  compel  his  employer  to  reinstate  him :  Rolfe  v,  Rolfe, 
16  Sim.  88  ;  and  since  this  cannot  be  done  directly,  it  will  not 
be  done  indirectly  by  way  of  an  injunction  to  restrain  a  breach 
of  an  affirmative  covenant,  express  or  implied,  contained  in  the 
contract  of  employment;  e.  g.^  by  restraining  the  employe  from 
quitting'  his  employer's  service  :  Arthur  v.  Cakes,  63  Fed.  Rep. 
310,  reversing,  pro  tantOy  60  Fed.  Rep.  803 ;  Caldwell  v,  Cline,  8 
26 
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Mart  N.  S.  (La. )  684 ;  even  though  all  the  employes  leave 
their  employment  in  concert,  on  what  is  known  as  a  strike : 
Arthur  v.  Oakes,  63  Fed.  Rep.  310,  reversing,  pro  tantOy  60  Fed. 
Rep.  803 ;  or  by  restraining  the  employer  from  discharging  the 
employe :  Johnson  v.  Shrewsbury  &  Birmingham  R.  R.  Co.,  3 
De  G.,  M.  &  G.  914 ;  Booth  v.  Brown,  62  Fed.  Rep.  794 ; 
Piatt  V.  P.  &  R.  R.  R.  Co.,  65  Fed.  Rep.  660 ;  Reid  Ice  Cream 
Co.  V.  Stephens,  62  111.  App.  334 ;  Healy  v.  Allen,  38  La.  An. 
867;  Bronk  v.  Riley,  60  Hun,  (N.  Y.)  489.  But  it  would 
seem  that  when  an  employe  refuses  to  perform  his  duties,  and 
yet  remains  in  his  employer's  service,  he  may  be  compelled 
by  injunction  to  perform  those  duties,  if  the  remedy  by  dis- 
charging him  is  not  adequate,  and  his  continued  refusal  would, 
cause  irreparable  damage  to  his  employer.  Thus,  when  em- 
ployes of  a  railroad  company,  while  remaining  in  its  employ- 
ment, refuse  to  operate  its  trains  so  long  as  certain  cars  are 
hauled,  though  the  company  is  bound  by  contract  to  carry  them, 
and  thus  interrupt  interstate  commerce  and  the  transmission  of 
the  mails,  subjecting  the  company  to  suits  and  great  and  irre- 
parable damage,  an  injunction  will  issue  requiring  them  to  per- 
form their  duties  during  their  continuance  in  the  service  of  the 
company :  Southern  Cal.  Ry.  Co.  v,  Rutherford,  62  Fed.  Rep. 
796  ;  and  when  one  railroad  is  compelled  by  injunction  to  per- 
form its  duty  of  receiving  cars  from  another  road,  against 
which  a  boycott  has  been  ordered  by  a  labor  union  to  which 
the  employes  of  the  former  road  belong,  these  employes  will  also 
be  restrained  from  refusing  to  handle  the  cars  ;  and  if  an  order 
has  been  sent  out  by  the  officers  of  the  union  requiring  them 
to  refuse  to  do  so,  those  officers  will  be  compelled  to  recall  it : 
Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Penna.  Co.,  54  Fed.  Rep. 

730,  746. 

« 

2.  Ipjunotion  to  Restrain  Breach  of  Negative  CoTenaat.— 

It  js  not  yet  finally  settled  whether  the  breach  of  a  negative 
covenant  in  a  contract  of  employment,  (e.  g.,  not  to  work  for 
any  one  else  during  the  continuance  of  the  contract,)  will  be 
enjoined ;  but  the  weight  of  authority  seems  to  be  that  it  wiU, 
if  the  services  to  be  performed  are  special,  and  unique  in  char- 
acter, and  the  person  employed  is  of  exceptional  skill  and 
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ability,  so  that  his  plaee  cannot  be  easily  filled ;  for  in  siich  a 
case  a  breach  of  the  covenant  would  cause  the  complainant  an 
irreparable  injury  :  Lumley  v,  Wagner,  1  De  G.,  M.  &  G.  604, 
affirming  5  De  G.  &  Sm.  486 ;  Ward  v.  Beeton,  19  L.  R.  Eq. 
207 ;  Grimston  t;.  Cuningham,  [1894]  1  Q.  B.  126 ;  Canary  v, 
Russell,  9  Misc.  Rep.  (N.  Y.)  668  ;  contraj  Baldwin  v.  Soc.  for 
Diffusion  of  Useful  Knowledge,  9  Sim.  393 ;  HambUn  v,  Dinne- 
ford,  2  Edw.  Ch.  (N.  Y.)  629.  An  injunction  has  accordingly 
been  granted  against  the  breach  of  a  negative  covenant,  in  the 
case  of  a  singer :  McCauU  v,  Braham,  16  Fed.  Rep.  37 ;  Pratt 
V.  Montegriffo,  10  N.  Y.  Suppl.  903 ;  Duff  v.  RusseU,  133  N.  Y. 
678,  affirming  16  N.  Y.  Suppl.  968,  &  14  N.  Y.  Suppl.  134 ;  c(mtra, 
Burton  v.  Marshall,  4  Gill,  (Md.)  487 ;  Sanquirico  v.  Benedetti,  1 
Barb.  (N.  Y.)  316 ;  an  actor  :  Daly  v.  Smith,  49  How.  Pr.  (N.  Y.) 
150;  Hayes  t?.  Willio,  11  Abb.  Pr.  N.  S.  (N.  Y.)  167;  Carter  t;. 
Ferguson,  68  Hun,  (N.  Y.)  569;  contra,  Kemble  v.  Kean,  6 
Sim.  333;  Ford  v.  Jermon,  6  Phila.  (Pa.)  6;  a  dancer:  Hoyt 
V.  Fuller,  19  N.  Y.  Suppl.  962 ;  contra,  Butler  v.  Galletti,  21 
How.  Pr.  (N.  Y.)  466 ;  De  Pol  v.  Sohlke,  7  Robt.  (N.  Y.)  280 ; 
a  base  ball  player :  Columbus  Base  Ball  Club  v.  Reiley,  25  Wkly. 
Law  Bull.  (Ohio,)  386 ;  contra,  Mut.  Exhib.  Co.  v.  Ward,  9 
N.  Y.  Suppl.  779  ;  an  acrobat :  Cort  v.  Lassard,  18  Oreg.  221 ; 
a  writer  :  Morris  v.  Colman,  18  Ves.  437  ;  Stiff  v.  Cassell,  2  Jur. 
N.  S.  348 ;  and  a  photographer :  Fredericks  r.  Mayer,  13 
How.  Pr.  (N.  Y.)  566;  but  not  in  the  case  of  a  mere  clerk: 
Kimberley  v.  Jennings,  6  Sim.  340.  The  injunction  will  not  be 
granted,  moreover,  unless  all  the  necessary  facts ;  i.  e,,  the  nature 
of  the  services,  the  inability  to  procure  a  substitute,  and  irre- 
parable damage,  are  alleged :  Mapleson  v.  Lablache,  13  Abb.  N. 
C.  (N.  Y.)  147,  n.;  nor  if  a  penalty  for  the  breach  of  the  contract 
is  provided  for  therein :  Hahn  v.  Concordia  Soc.  of  Baltimore, 
42  Md.  460 ;  Mapleson  v.  Del  Puente,  13  Abb.  N.  C.  (N.  Y.) 
144;  nor  if  the  contract  is  unfair  and  unconscionable;  e,  g,, 
when  it  reserves  to  the  employer  an  option  that  may  last  for 
the  employe's  lifetime,  but  gives  the  right  to  discharge  him  on 
ten  days'  notice  :  Phila.  Base  Ball  Club  v,  Hallman,  8  Pa.  C.  C. 
67 ;  nor  if  it  is  not  mutual ;  e.  g.,  when  the  employer  reserves 
the  right  to  break  the  agreement  at  any  time  for  cause :  Harris* 
burg  Base  Ball  Club  v.  Athletic  Assn.,  8  Pa.  C.  C.  337. 
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8.  Ii^iinotion  When  There  is  no  AetoallfegaAiyeCaFeiiaiit.**' 
If  the  contract  contains  no  negative  words^  but  only  an  affirmatiye 
engagement)  no  negative  covenant  will  be  inferred,  as  a  general 
rulC)  and  the  breach  of  the  contract  will  not  be  enjoined.  Thus, 
if  the  manager  of  a  manufacturing  or  other  company,  or  any 
of  its  other  officers  or  employes,  or  an  employe  of  a  private 
individual,  simply  agrees  to  give  the  company  the  whole  of  his 
services  during  a  specified  term,  the  employer  cannot  restrain 
him  from  leaving  bis  service,  or  from  giving  part  of  his  time, 
during  that  term,  to  any  other  occupaticm,  even  the  business 
of  a  rival:  Whitwood  Chem.  Co.  v.  Hardman,  [1891]  2  Ch. 
416,  disapproving  Montague  v.  Flockton,  16  L.  K  Eq.  189,  which 
asserted  the  contrary :  Wm.  Rogers  Mfg.  Co.  v.  Rogers,  58 
Conn.  356 ;  see  Fechter  v.  Montgomery,  33  Beav.  22.  So,  if  the 
covenant,  though  negative  in  form,  is  affirmative  in  substance, 
it  <?annot  be  enforced  by  injunction.  Accordingly,  in  Davis  r. 
Foreman,  [1894]  3  Ch.  654,  where  an  agreement  of  employment 
provided  that  the  employer  would  not,  except  for  specified 
causes,  require  the  employe  to  leave  his  employ,  and  the  ^n- 
ployer  subsequently  gave  the  employe  a  notice,  purporting  to 
determine  the  agreement  and  the  services  created  thereby,  with* 
out  assigning  any  cause,  it  was  held  that  the  employe  was  not 
entitled  to  an  injunction  to  restrain  the  employer  from  acting 
on  the  notice.  This  rule,  however,  would  also  seem  to  be  sub" 
ject  to  the  exception  that  a  breach  of  contract  for  services  of  a 
peculiar  or  unique  nature,  rendered  by  a  person  of  special  apti- 
tude, for  whom  a  substitute  cannot  be  readily  found,  and  whose 
breach  of  contract  would  cause  the  complainant  irreparable 
damage  will  be  restrained  by  injunction,  though  the  contract 
contains  no  negative  words.  Thus,  a  base  ball  player  has 
been  enjoined  from  playing  with  another  club,  though  there 
were  no  negative  words  in  the  contract :  American  Assn.  Base 
Ball  Club  v.  Pickett,  8  Pa.  C.  C.  232  ;  and  in  \\^eb8ter  v.  Dillon, 
3  Jur.  N.  S.  432,  where  an  actor  had  agreed  to  act  at  a 
theatre  for  twelve  consecutive  nights,  without  any  stipulation 
not  to  perform  elsewhere  at  other  times,  and  then  refused 
to  so  act,  and  announced  himself  to  play  elsewhere,  he  was 
enjoined  from  performing  anywhere  else  on  the  nights  cov- 
ered by  his  engagement  with  the  theatre  at  which  he  had 
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contracted  to  perform,  during  the  ordinary  time  6f  a  performance 
thereat 

4.  Statutes  Forbidding  Discharge  of  iSmployes  for  Belong- 
ing to  lAbor  Unions.— In  several  states  there  are  statutes  which 
denounce  a  penalty  against  any  one  who  shall  discharge  an 
employe  for  being  a  member  of  a  labor  union,  or  shall  require 
him  to  agree  not  to  join  such  a  union,  as  a  condition  of  obtain- 
ing employment :  Penal  Code  Cal.  §  679 ;  Act  Idaho,  1893, 
March  6;  P.  L.  152;  Act  111.  1893,  June  17;  P.  L.  98;  Act 
Mass.  1892,  May  31 ;  Act  Mo.  1893,  March  6 ;  P.  L.  187 ;  Act 
Ohio,  1894,  April  14 ;  P.  L.  269.  The  Ohio  act  was  held  con- 
stitutional by  an  inferior  court,  in  Davis  v.  State,  30  Wkly.  Law 
Bull.  842 ;  but  the  Missouri  statute  was  held  unconstitutional 
in  State  v,  Julow,  31  S.  W.  Rep.  781,  on  the  grounds,  (1)  That 
it  was  in  contravention  of  the  fifth  amendment  to  the  con- 
stitution of  the  United  States,  and  Art.  n,  §  30,  of  the  constitu- 
tion of  Missouri,  providing  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law;  (2) 
Because  it  was  in  violation  of  section  1  of  the  Fourteenth 
Amendment,  providing  that  no  state  shall  "  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law  " ;  and 
(3)  Because  it  was  special  legislation,  forbidden  by  Art.  iv ,  §  53, 
ci  the  Missouri  constitution,  in  that  ^^it  does  not  relate  to 
persons  or  things  as  a  class — ^to  all  workingmen,  etc. — but 
only  to  those  who  belong  to  some  lawful  organization  or 
society,'  evidently  referring  to  a  trade  union,  etc.'*  The  court 
farther  went  on  to  declare  that  the  statute  could  not  be 
upheld  on  the  assumption  that  it  was  a  police  regulation: 
**  It  "has  none  of  the  elements  or  attributes  which  pertain  to 
such  a  regulation,  for  it  does  not,  in  terms  or  by  implication, 
promote  or  tend  to  promote  the  public  health,  welfare,  comfort, 
or  safety  ;  and  if  it  did,  the  state  would  not  be  allowed,  under 
the  guise  and  pretence  of  a  police  regulation,  to  encroach  or 
trample  upon  any  of  the  just  rightd  of  the  citizen,  which  the 
constitution  intended  to  secure  against  diminution  or  abridg- 
ment." Where  such  statutes  do  not  exist,  there  is  no  such 
limitation  on  the  right  of  discharge  :  Piatt  v,  Phila.  &  Reading 
R.  R.  Co.,  65  Fed.  Rep.  660. 
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5.  Legality  of  Strikes— Criminal  Liability  of  Strikers.— The 

right  of  entering  and  leaving  the  master's  service  which  every 
man  possesses,  as  has  been  shown,  may  be  exercised  by  any 
iiumber  of  men  jointly ;  and  accordingly  a  strike,  which  simply 
consists  in  the  fact  that  a  number  of  employes  refuse  to  work  for 
their  common  employer,  until  he  satisfies  certain  demands,  is  not 
now  regarded  as  ipso  facto  unlawful,  if  it  is  quiet  and  peaceful, 
and  attended  with  no  infringement  of  the  rights  of  others : 
Parrer  v.  Close,  4  L.  R.  Q.  B.  602 ;  U.  S.  v.  Kane,  23  Fed.  Rep. 
748  ;  Boston  Glass  Manufactory  v,  Binney,  4  Pick.  (Mass.)  425 ; 
Comm.  V.  Hunt,  4  Mete.  (Mass.)  Ill ;  Bo  wen  v.  Matheson,  14 
Allen,  (Mass.)  499 ;  Carew  v.  Rutherford,  106  Mass.  1 ;  Bohn 
Mfg.  Co.  V.  Hollis,  64  Minn.  223 ;  Master  Stevedores'  Assn.  v. 
Walsh,  2  Daly,  (N.  Y.)  1 ;  Mooresi;.  Bricklayers'  Union  No.  1, 
23  Wkly.  Law. Bull.  (Ohio,)  48;  Comm.  v.  Carlisle,  Bright.  N. 
P.  (Pa.)  36 ;  and  this  is  so  by  statute  in  Pennsylvania  and  New 
Jersey :  Suppl.  Rev.  N.  J.  p.  7T4,  §  30 ;  Acts  Pa.,  1874,  June 
14 ;  P.  L.  1175,  &  1876,  April  20 ;  P.  L.  456 ;  though  it  was  origi- 
nally held  at  common  law  that  such  action,  if  concerted,  was 
an  unlawful  conspiracy :  King  v.  Journeymen  Taylors  of  Cam- 
bridge, 8  Mod.  11 ;  R.  t?.  Edwards,  8  Mod.  320;  R.  v.  Mawbey, 
6  T.  R.  619 ;  R.  v,  Hammond,  2  Esp.  719 ;  R.  v,  Salter,  5  Esp. 
125 ;  Kv.  Ferguson,  2  Stark.  431 ;  R.  v,  Eccles,  3  Dougl.  337; 
R.  V.  Bykerdike,  1  M.  &  Rob.  179 ;  R.  v,  Duffield,  5  Cox  C.  C. 
404 ;  R.  V.  Bunn,  12  Cox  C.  C.  316;  State  v.  Buchanan,  5  Harr. 
&  J.  (Md.)  317;  People  v.  Trequier,  1  Wheel.  Cr.  Cas.  (N.  Y.) 
142 ;  People  v.  Melvin,  2  Wheel.  Cr.  Cas.  (N.  Y.)  262 ;  People 
V.  Fisher,  14  Wend.  (N.  Y, )  1 ;  In  re  Boot  <fe  Shoemakers 
of  Phila.,  (pamphlet;)  In  re  Journeymen  Tailors  of  Pbila., 
(pamphlet;)  and  is  such  by  statute  in  Vermont:  R.  L.  Vt 
§§  4226,  4227;  but  employes  have  no  right  to  interfere  in 
any  way  with  the  rights  of  others;  and  therefore,  if  they 
attempt  to  dictate  to  their  employer  in  r^ard  to  the  con- 
trol and  management  of  his  property  or  business,  or  as  to 
those  whom  he  shall  employ,  or  to  prescribe  to  other  laborers 
the  terms  upon  which  they  shall  obtain  employment,  and 
endeavor  to  enforce  their  demands  by  boycotting,  or  by  using 
threats,  intimidation,  or  violence  towards  him  or  those  whom 
he  has  employed  in  their  stead,  or  by  any  other  means  which 
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the  law  regards  as  illegal,  they  will  be  guilty  of  a  criminal  con- 
spiracy, besides  being  liable  individually  for  their  own  personal 
acts,  and  those  of  their  fellow-conspirators,  in  furtherance  of 
the  object  of  tlie  conspiracy :  R.  v,  Delaval,  3  Burr.  1434 ; 
Clifford  V.  Brandon,  2  Camp.  358 ;  R.  v.  Rowlands,  5  Cox  C. 
C.  436 ;  Old  Dominion  S.  S.  Co.  v.  McKenna,  30  Fed.  Rep. 
•  48 ;  Casey  v.  Cincinnati  Typographical  Union  No.  3,  45  Fed. 
Rep.  135  ;  State  v,  Donaldson,  32  N.  J.  L.  151 ;  Peo.  v.  Wilzig, 
4  N.  Y.  Crim.  Rep.  403  ;  Peo.  v.  Kostka,  4  N.  Y.  Crim.  Rep.  429  ; 
Baughman  v.  Askew,  11  Va.  L.  J.  196;  Comra.  v.  Shelton,  11 
Va.  L.  J.  324 ;  Crump  v.  Coram.,  84  Va.  927.  Accordingly, 
when  two  or  more  leaders  of  a  labor  union,  for  the  purpose  of 
satisfying  personal  ambition  or  private  malice,  in  concert,  insist 
or  demand,  by  effective  penalties  and  threats,  that  the  members 
of  the  union  shall  quit  their  employment,  they  are  guilty  of 
criminal  conspiracy ;  In  re  Charge  to  Grand  Jury,  (per  Gross- 
cup,  J.,)  62  Fed.  Rep.  828 ;  U.  S.  v.  Debs,  63  Fed.  Rep.  436 ; 
and  it  has  also  been  held,  that  a  combination  to  induce  all  the 
railroad  employes  in  the  country  to  suddenly  quit  their  service, 
without  any  dissatisfaction  with  the  terms  of  their  employment, 
in  order  to  accomplish  what  is  known  as  a  "  sympathetic  strike," 
is  an  unlawful  conspirac}^  whether  its  end  is  to  be  effected  by 
lawful  or  unlawful  means :  Thomas  v.  Cincinnati,  N.  0.  &  T. 
P.  Ry.  Co.,  62  Fed.  Rep.  803.  It  is  also  illegal  to  prevent  an 
employer  from  employing  certain  workmen :  State  v.  Stewart, 
59  Vt.  273 ;  to  prevent  workmen  from  obtaining  work :  R.  v. 
Hewitt,  5  Cox  C.  C.  162 ;  Peo.  v.  Walsh,  15  N.  Y.  State  Repr. 
17,  affirmed  110  N.  Y.  633;  State  v.  Dyer,  (Vt.)  32  Atl.  Rep. 
814  ;  to  threaten  a  boycott :  State  v.  Glidden,  55  Conn.  46  ;  to 
strike  with  the  intent  of  forcing  others  to  join  the  union :  People 
V.  Smith,  10  N.  Y.  State  Repr.  730 ;  and  to  "  picket "  the  prem- 
ises of  an  employer  during  a  strike,  with  the  usual  accom- 
paniments of  insulting  and  threatening  words  and  gestures  to 
those  who  work  for  him  :  R.  v,  Druitt,  10  Cox  C.  C.  592 ; 
Judge  V,  Bennett,  84  L.  T.  N.  S.  58.  Further,  an  assembly  of 
men  for  the  purpose  of  forming  a  combination  to  go  on  the 
premises  of  another  with  the  design  of  obstructing  his  busi- 
ness, and  by  force  or  threats  preventing  his  workmen  from  per- 
forming their  duties,  is  an  unlawful  assembly :  N.  Y.,  L.  E. 
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&  W.  R.  R.  Co.  V,  Wenger,  17  Wkly.  Law  Bull.  (Ohio,)  306 ;  indi- 
vidual  strikers  who  interfere  with  employes  by  insulting  language 
and  threats  are  guilty  of  a  breach  of  the  peace  and  of  disorderly 
conduct:  Comm.  v.  Silvers,  11  Pa.  C.  C.  481 ;  Comm.  v.  Red- 
shaw,  12  Pa.  C.  C.  91 ;  and  leaders  of  a  labor  union,  who  receive 
money  from  an  employer  for  ending  a  boycott  are  guilty  of 
extortion  :  People  v,  Barondess,  133  N.  Y.  649 ;  People  v,  Hughes, 
137  N.  Y.  29.  On  the  other  hand,  an  association  of  employes 
have  a  right  to  endeavor  to  persuade  those  who  have  been 
accustomed  to  deal  with  an  employer  to  withdraw  their  trade, 
if  the  means  employed  are  not  unlawful :  Sinsheimer  v.  United 
Garment  Workers  of  America,  77  Hun,  (N.  Y.)  215 ;  and  a 
mere  agreement  not  to  teach  a  trade  to  others  is  not  illegal : 
Snow  V.  Wheeler,  113  Mass.  179. 

• 
6.  Treasonable  Aspect  of  Strikes.~When,  as  happened  in 
the  Homestead  strike  and  the  Debs  rebellion,  the  strikers 
attempt  to  usurp  the  functions  of  government,  or  to  defy 
its  authority,  their  acts  constitute  treason :  In  re  Charge  to 
Grand  Jury,  (Gbosscup,  J.,)  62  Fed.  Rep.  828.  This  aspect  of  a 
strike  was  very  clearly  defined  by  Chief  Justice  Paxson,  of 
Pennsylvania,  in  his  charge  to  the  grand  jury,  in  Comm.  v. 
O'Donnell,  12  Pa.  C.  C.  97,  as  follows  :  "  A  mere  mob,  collected 
upon  the  impulse  of  the  moment,  without  any  definite  object 
beyond  the  Ratification  of  its  sudden  passions,  does  not  com- 
mit  treason,  although  it  destroys  property  and  takes  human 
life.  But  when  a  large  number  of  men  arm  and  organize  them- 
selves by  divisions  and  companies,  appoint  officers  and  engage 
in  a  common  purpose  to  defy  the  law,  to  resist  its  officers,  and 
to  deprive  any  portion  of  their  fellow-citizens  of  the  rights  to 
which  they  are  entitled  under  the  constitution  and  laws,  it  is  a 
levying  of  war  against  the  state,  and  the  offence  is  treason — 
much  more  so  when  the  functions  of  the  state  govemmait  are 
usurped  in  a  particular  locality,  the  process  of  the  eommcm- 
wealth,  and  the  lawful  acts  of  its  officers  resisted,  and  unlawful 
arrests  made  at  the  dictation  of  a  body  of  men  who  have 
assumed  the  functions  of  the  government  in  that  locality ;  and 
it  is  a  state  of  war  when  a  business  plant  has  to  be  surrounded 
by  the  army  of  the  state  for  weeks  to  protect  it  from  unlawful 
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violence  at  the  hands  of  men  formerly  employed  in  it.  Where 
a  body  of  men  have  organized  for  a  treasonable  purpose,  every 
step  which  any  one  of  them  takes  in  part  execution  of  their 
common  purpose  is  an  overt  act  of  treason  in  levying  war. 
Every  member  of  such  usurped  government,  whether  it  be  an 
advisory  committee,  or  by  whatever  name  called,  who  has  par- 
ticipated in  such  usurpation,  who  has  joined  in  a  common  pur- 
pose of  resistance  to  the  law  and  the  denial  of  the  rights  of 
other  citizens,  has  committed  treason  against  the  state.  While 
the  graveness  of  the  offence  is  the  design  of  overturning  the  gov- 
ernment of  the  state,  such  intention  need  not  extend  to  every 
portion  of  its  territory.  It  is  sufficient  if  it  be  to  overturn  it 
in  a  particular  locality,  and  such  intent  may  be  inferred  from 
the  acts  committed.  If  they  be  such  that  the  authority  of  the 
state  is  overturned  in  a  particular  locality,  and  an  usurped 
authority  substituted  in  its  place,  the  parties  doing  so.  must  be 
presumed  to  have  intended  to  do  what  they  have  actually 
done." 

7.  CML  Uability  of  SMkeni.— Strikers  will  also  be  civilly 
liable  for  damages  caused  by  their  acts.  An  action  will  lie 
against  them  for  maliciously  inducing  another  onploye  to  break 
his  contract:  Bowen  v.  Hall,  6  Q.  B.  D.  333 ;  Chipley  v.  Atkin- 
aon,  23  Fla.  206 ;  Walker  v.  Cronin,  107  Mass.  555 ;  and  for 
damages  caused  by  a  boycott:  Old  Dominion  S.  S.  Co.  v. 
McKenna,  30  Fed.  Rep.  48 ;  Carew  v.  Rutherford,  106  Mass.  1 ; 
Moores  v.  Bricklayers'  Union  No.  1, 23  Wkly.  Law  Bull.  (Ohio,) 
48 ;  and  for  maliciously  inducing  ihe  employer  to  discharge  an 
employe,  or  to  abstain  from  employing  him  :  Flood  v,  Jackson, 
[1895]  2  Q.  B.  21.  Thus,  in  Lucke  v.  Oothing  Cutters*  & 
Trimmers'  Assembly,  No.  7507,  77  Md.  396,  an  action  was 
brought  by  the  plaintiff  against  the  assembly  of  the  union, 
which  had  ordered  his  employers  to  discharge  him.  He  was  a 
faiithful,  skillful  employe,  and  gave  satisfaction  to  his  employers 
in  every  way ;  but  owing  to  the  fact  that  he  was  a  non-union 
man,  the  members  of  the  union  objected  to  his  employment, 
and,  in  spite  of  the  fact  that  he  applied  for  admission  to  the 
union,  that  body  sent  the  firm  the  following  notice,  signed  by 
its  secretary : 
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"  Messrs.  Rosenfeld  Bros. 

"  Gentlemen  : — Clothing  Cutters'  and  Trimmers'  L.  A.  7507, 
K.  of  L.,  do  herewith  desire  to  inform  you,  that  in  case  the  non- 
union man  whom  you  have  in  your  employ  is  any  longer  re- 
tained, we  will  be  compelled  to  notify  all  labor  organizations 
of  the  city  that  your  house  is  a  non-union  one." 

Upon  receiving  this  notice,  the  firm  immediately  notified  the 
plaintiff  that  he  would  have  to  go,  and  did  in  fact  dischai^e 
him,  at  the  same  time  notifying  the  assembly  of  their  action. 
After  his  discharge  the  plaintiff' had  great  difficulty  in  obtaining 
work,  and  when,  after  some  months,  he  secured  another  posi- 
tion, it  was  at  a  smaller  salary  than  he  had  received  before  his 
discharge.  It  was  also  proved  that  the  natural  result  of  a 
failure  on  the  part  of  his  employers  to  discharge  the  plaintiff 
would  have  been  the  withdrawal  from  them  of  the  patronage 
of  the  labor  unions,  and  the  ordering  out  of  the  union  labor 
then  employed  by  them,  which  would  have  resulted  in  great 
loss.  Under  these  circumstances,  the  court  held  (1)  That  the 
interference  of  the  union  was  in  law  malicious  and  unquestion- 
ably wrongful ;  (2)  That  the  fact  that  the  law  authorized  the 
formation  of  corporations  like  the  defendant  did  not  confer 
upon  them  the  power  to  demand  the  discharge  of  the  plaintiff 
by  the  means  adopted,  the  law  sanctioning  such  formation  '^  to 
promote  the  well-being  of  their  every-day  life,  and  for  mutual 
assistance  in  securing  the  most  favorable  conditions  for  the 
labor  of  their  members  and  as  beneficial  societies,"  (Code  Md. 
art  28,  §  37,)  which  certainly  does  not  mean  that  that  promo- 
tion is  to  be  secured  by  making  war  upon  the  non-union  labor- 
ing man  or  by  any  iUegal  interference  with  his  rights  and  privi- 
leges ;  and  (3)  That  the  plaintiff  was  therefore  entitled  to 
recover  from  the  union  the  damages  sustained  by  him  in  con- 
sequence of  its  actions. 

8.  Equitable   Remedy  Against*  Strikes— Injimotion.--The 

remedies  in  the  criminal  and  common-law  courts  having 
proved  inadequate  to  restrain  the  evils  consequent  on  a  strike, 
or  to  afford  adequate  compensation  for  the  injuries  occasioned 
thereby,  courts  of  equity  have  of  recent  years  extended  the 
province  of  the  remedy  by  injunction  to  cover  such  cases,  on 


IN  RE   DEBS.  411 

the  ground  of  protecting  the  property  rights  of  the  employers 
from  irreparable  injury.  This  has  been  vigorously  inveighed 
against  by  certain  well-meaning  but  injudicious  theorists,  who 
forget  that  the  world  moves,  and  that  we  must  keep  pace 
with  it,  or  be  lost.  If  the  fact  of  irreparable  injury  be  properly 
made  out,  therefore,  equity  will  enjoin  strikers  from  enforcing  a 
boycott :  Casey  v.  Typographical  Union  No.  3, 46  Fed.  Rep.  135 ; 
Sherry  v,  Perkins,  147  Mass.  212 ;  Barr  v.  Essex  Trades  Council, 
53  N.  J.  Eq.  101 ;  Brace  Bros.  v.  Evans,  3  Ry.  &  Corp.  L.  J.  (Pa.) 
561 ;  from  combining  or  conspiring  to  induce  others  to  leave  the 
service  of  their  employer  :  Arthur  v.  Oakes,  63  Fed.  Rep.  310, 
affirming  on  this  point  60  Fed.  Rep.  803 ;  Davis  v.  Zimmerman, 
36  N.  Y.  Suppl.  303 ;  from  preventing  or  attempting  to  prevent 
others  from  working  for  the  employer :  Springhead  Spinning 
Co.  V.  Riley,  6  L.  R.  Eq.  551 ;  (overruled,  as  to  the  jurisdiction 
of  equity.  Prudential  Assurance  Co.  v.  Knott,  10  L.  R.  Ch.  142 ;) 
Coeur  D'Alene  Consolidated  &  Min,  Co.  v.  Miners'  Union,  51  Fed. 
Rep.  260 ;  Blindell  v.  Hagan,  54  Fed.  Rep.  40 ;  Hamilton-Brown 
Shoe  Co.  V.  Saxey,  32  S.W.  Rep.  1106 ;  mpra,  p.  356 ;  Barr  t?.  Essex 
Trades  Council,  53  N.  J.  Eq.  106;  Davis  v,  Zimmerman,  36 
N.  Y.  Suppl.  303;  McCandless  v.  O'Brien,  38  Pitts.  L.  J.  (Pa.) 
435 ;  from  conspiring  to  prevent  the  loading  or  unloading  of  a 
certain  vessel,  except  by  such  laborers  as  may  be  acceptable 
to  them :  Elder  v.  Whitesides,  72  Fed.  Rep.  724 ;  and  from 
"  picketing,"  except  in  a  lawful  manner :  J.  Lyons  &  Sons  v. 
Wilkins,  [1896]  1  Ch.  811.  Accordingly,  discharged  employes, 
members  of  a  trades-union,  will  be  restrained  by  injunction 
from  gathering  about  their  former  employer's  place  of  business, 
and  from  following  the  workmen  whom  he  has  employed,  and 
from  gathering  about  the  boarding-houses  of  such  workmen, 
and  from  interfering  with  them  by  threats,  menaces,  intimida- 
tion, ridicule  and  annoyances  on  account  of  their  working  for 
the  plaintiffs  :  Murdock  v.  Walker,  152  Pa.  595 ;  and  striking 
employee  will  be  restrained  from  refusing  to  permit  other  per- 
sons to  work  for  the  plaintiff,  when  it  appears  that  they  are  en- 
deavoring to  accomplish  their  purpose  by  threats,  menaces, 
intimidation  and  opprobrious  epithets  addressed  to  the  plaintiff's 
officers  and  workmen,  and  by  gathering  in  crowds  at  the  plain- 
tiff's place  of  business  and  the  boarding-houses  of  their  work- 
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men,  and  by  following  the  workmen  to  and  from  their  work, 
stopping  them  on  the  highways,  and  holding  them  up  to  the 
ridicule  and  contempt  of  the  bystanders :  Wick  China  Co.  v. 
Brown,  164  Pa.  449 ;  but  in  all  such  eases  the  illegality  of  the 
action  and  the  irreparable  nature  of  the  injury  must  be  clearly 
alleged,  or  the  injunction  will  not  be  granted :  Johnston  Har- 
vester Co.  V,  Meinhardt,  60  How.  Pr.  (N.  Y.)  168,  affirmed  24 
Hun,  (N.  Y.)  489;  Reynolds  v,  Everett,  144  N.  Y.  189;  Long- 
shore Printing  &  Pub.  Co.  t?.  Howell,  26  Or^.  527 ;  and  after  a 
strike  is  ended,  an  injunction  against  the  acts  of  the  strikers  Ib 
not  of  right,  but  rests  in  the  discretion  of  the  court :  Reynolds 
V,  Everett,  144  N.  Y.  189,  affirming  67  Hun,  294.  The  publica- 
tion of  notices  or  placards  with  the  object  of  making  a  boycott 
effectual,  or  of  intimidating  workmen,  will  also  be  enjoined. 
Thus,  an  injunction  has  been  granted  against  a  placard  reading, 
"  To  french-polishers.  A  strike  is  now  on  at  Collard  &  CoUard's 
against  cheap  labor  and  the  sweating-house  system  of  contract 
work  :"  Collard  v.  Marshall,  [1892]  1  Ch.  571 ;  and  against  a 
post^  headed,  ^'  Trollope's  Black  List,"  containing  the  names  ot 
non-union  men  working  for  the  firm  :  TroUope  v.  London  Bdg. 
Trades  Fed^!a.tion,  72  L.  T.  N.  S.  342. 

a  Bquitable  Bemedy  in  the  Faderal  Coi]rts.~In  tiie  federal 
courts,  it  has  been  held  that  any  combination  or  conspiracy  on 
the  part  of  any  class  of  mexi  which  tends  to  obetruct  interstate 
or  foreign  commeroe  is  in  violation  of  the  act  of  Congress  of  July 
2,  1890,  (26  Stat  at  Large,  209,)  which  provides  that ''  ev^y 
contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal," 
and  may  be  restrained  under  the  provisions  of  §  4  of  that  act, 
whether  it  be  by  merely  quitting  the  service  of  the  employer,  or 
by  preventing  others  from  working  for  him  :  U.  S.  tr.  Working- 
men's  Amalgamated  Council,  54  Fed.  Rep.  994 ;  Waterhouse  v. 
Comer,  55  Fed.  Rep.  149 ;  U.  S.  v.  Agler,  62  Fed.  Rep.  824 ; 
U.  S.  V.  Elliott,  64  Fed.  Rep.  27,  1  Am.  &  Eng.  Ekj.  Dec. 
690,  affirming  62  Fed.  Rep.  801 ;  contra,  U.  S.  v,  Patterson, 
55  Fed.  Rep.  605 ;  and  under  §  3995  of  the  Revised  Stetutes 
of  the  United  States,  which  provides  that "  every  person  who 
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shall  knowingly  and  wilfully  obstruct  or  retard  the  passage 
of  the  mails,  or  any  carriage,  horse,  driver  or  carrier  carry- 
ing  the  same,  shall  for  every  such  offence  be  punished  by 
a  fine."  Strikers  who  do  any  act  to  delay  a  train  carrying 
the  mails,  because  the  train  also  contains  a  car  belonging  to 
a  company  which  they  have  agreed  to  boycott,  are  indictable 
for  conspiracy  for  obstructing  the  mails,  even  though  they  were 
willing  the  train  should  proceed  if  the  obnoxious  car  should  be 
left  behind  :  U.  S.  v.  Debs,  66  Fed.  Rep.  210 ;  U.  S.  v.  Cassidy, 
67  Fed.  Rep.  698 ;  In  re  Grand  Jury,  62  Fed.  Rep.  834,  (per 
Ross,  D.  J.,  S.  D.  Cal. ;)  In  re  Grand  Jury,  62  Fed.  Rep.  840, 
(per  Morrow,  D.  J.,  N.  D.  Cal.  0  U.  S.  v.  Clark,  23  Int.  Rev. 
Rec.  306 ;  U.  S.  v.  Thomas,  55  Fed.  Rep.  381 ;  see  Thomas  v. 
Cincinnati,  N.  0.  <fe  T.  P.  Ry.  Co.,  62  Fed.  Rep.  803 ;  and  on  the 
ground  of  public  convenience,  such  obstruction  will  be  enjoined. 

10.  Violation  of  Ixgtmotion— Contempt—After  an  injunction 
against  any  of  these  illegal  acts  has  been  granted,  any  violation 
of  it  will  be  a  contempt,  and  be  punished  accordingly  :  Lake 
Erie  &  W.  Ry.  Co.  v.  Bailey,  61  Fed.  Rep.  494 ;  and  if  the  cor- 
poration at  which  the  efforts  of  the  strikers  are  aimed  is  already 
in  the  hands  of  receivers,  any  illegal  action  on  their  part  will  be 
ipso  facto  a  contempt :  Secor  v.  Toledo,  Peoria  &  Warsaw  R.  R. 
Co.,  7*Biss.  (U.  S.)  513  ;  King  v.  Ohio  &  Miss.  R.  R.  Co.,  7  Biss. 
(U.  S.)  529;  U.  S.  v.  Kane,  23  Fed.  Rep.  748, 

Us,  Bight  of  Employers  to  Combine— Illegal  Acts— Bemedy.— 

The  right  of  combination  is  not  confined  to  employes.  A  com- 
bination of  employers  to  resist  an  advance  in  wages  is  not  a 
combination  to  force  down  the  price  of  labor  and  not  unlawful : 
Cote  V,  Murphy,  159  Pa.  420.  A  combination  of  manufacturers 
has  the  right  to  lockout  all  operatives  connected  with  an  associa- 
tion of  employes,  on  the  ground  that  demands  which  it  con- 
siders unjust  have  been  made  by  that  association  upon  a 
member  of  the  combination  of  manufacturers  :  Sinsheimer  v. 
United  Garment  Workers  of  America,  77  Hun,  (N.  Y.)  215 ; 
and  the  fact  that  the  members  of  a  combination  of  employers 
and  dealers,  who  are  engaged  in  resisting  an  effort  to  advance 
wages,  tell  other  dealers  that  they  will  not  buy  from  them  if 
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they  furnish  material  to  one  who  is  assisting  the  effort,  does  not 
constitute  an  unlawful  coercion  or  threat :  Cote  v..  Murphy,  159 
Pa.  420.  Further,  a  combination  of  employers  have  a  right  to 
agree  among  themselves  not  to  sell  material  to  any  contractor  who 
should  concede  an  advance  in  wages  demanded  by  an  association 
of  employes,  and  to  induce  others  not  to  furnish  such  material ; 
and  they  will  not  be  liable  in  damages  to  a  person  in  the  same 
business  who  assisted  the  strike  by  selling  material  to  the 
strikers  and  contractors,  but  who  could  not  obtain  all  the  mate- 
rial he  wanted  because  of  the  agreement :  Cote  v.  Murphy,  159 
Pa.  420 ;  Buchanan  v,  Kerr,  159  Pa.  433 ;  and  the  fact  that  a 
dealer  is  induced  to  break  a  contract  with  the  plaintiff  by 
reason  of  entering  into  such  an  agreement,  will  not  make  the 
other  parties  to  the  agreement  liable  on  the  ground  of  con- 
spiracy if  the  breach  of  contract  was  not  a  part  of  the  agreement : 
Buchanan  v.  Kerr,  159  Pa.  433.  Moreover,  a  "  black  list," 
published  by  an  association  of  employers,  asking  the  members 
of  the  association  not  to  employ  any  one  locked  out  on  account 
of  a  strike,  is  not  actionable :  Jenkinson  v,  Nield,  8  T.  L.  R 
540. 


Marshaling  Assets— Partnership— Bigrhts  of  Creditors. 

STATE  BANK  OF  FLORIDA  v.  ROCHE  et  al. 

(Supreme  Court  of  Florida.     April  16,  1895.) 
(35  Fla.  357;  17  So.  Rep.  652.) 

While  it  is  the  well-egtablished  rule  in  equity  that,  where  one  creditor 
holds  security  upon  two  funds,  with  liberty  to  resort  to  either  for  the 
pajrment  of  his  demand,  and  another  creditor  holds  a  junior  security 
upon  one  only  of  the  funds,  the  former  will  be  compelled  to  exhaust  the 
fund  which  he  alone  can  reach,  before  resorting  to  the  other  fund,  and 
thereby  depriving  the  latter  creditor  of  his  security,  yet  the  rule  is  one 
of  equity,  and  cannot  be  invoked  by  the  creditor  against  another  in  cases 
where  it  would  injuriously  affect  the  rights  of  the  prior  creditor  or  third 
persons. 

In  a  contest  between  partnership  creditors  to  be  paid  out  of  the  assets 
of  a  common  partnership  debtor,  it  appeared  that  one  partnership  creditor 
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held  a  mortgage  security  for  the  payment  of  liis  claim  executed  by  one 
member  of  the  firm  and  his  wife  on  the  property  of  the  latter,  who  was 
in  no  way  connected  with  or  responsible  for  the  partnership  debts  other 
than  the  execution  of  said  mortgage.  Heldy  that  the  creditor  holding 
the  mortgage  security  could  not  be  compelled  to  first  resort  to  such 
aecurity,  and  leave  the  partnership  assets  to  the  other  creditors. 

Where,  in  such  a  contest,  it  clearly  appears  from  the  evidence  produced 
by  a  partnership  creditor  that  his  claim  brought  forward  for  payment 
out  of  partnership  assets  is  a  partnership  demand,  it  is  error  for  the  court 
to  reject  such  claim,  in  the  absence  of  proof  that  it  is  not  a  partnership 
liability,  or  otherwise  not  entitled  to  share  in  such  assets. 

Appeal  from  Circuit  Court,  Duval  county ;  James  M. 
Baker,  Judge. 

Bill  by  Robert  E.  Byrd  against  John  B.  Roche  to  dissolve 
a  partnership.  From  the  decree  on  the  distribution  of  the 
partnership  funds  the  State  Bank  of  Florida,  a  creditor  of 
the  firm,  appeals.     Reversed. 

A.  W,  Gockrell  &  Son,  for  appellant. 
H.  H.  Buckman,  for  appellees. 

Mabry,  C.  J. — On  December  5,  1885,  Robert  E.  Byrd 
filed  a  .bill  against  John  B.  Roche  for  the  purpose  of  dis- 
solving a  partnership  alleged  to  exist  between  them  under 
the  firm  name  of  J.  B.  Roche  &  Co.,  and  for  settling  up  the 
same  according  to  the  rights  of  the  respective  partners.  In 
.  accordance  with  a  prayer  for  that  purpose,  a  receiver  was 
appointed  to  take  charge  of  the  partnership  affairs,  and, 
after  making  a  sale  of  the  partnership  property,  reported  the 
money  realized  therefrom  to  the  court.  The  partnership 
was  largely  in  debt  at  the  time  the  bill  was  filed  for  its  dis- 
solution, and  a  controversy  arose  among  the  creditors  of  the 
firm,  among  whom  a  distribution  of  the  money  arising  from 
the  sale  had  been  ordered  by  the  court,  as  to  the  right  of  some 
to  share  in  the  funds  in  the  hands  of  the  receiver.  The 
questions  presented  on  the  present  appeal  relate  solely  to  the 
decision  of  the  court  as  to  the  right  of  the  State  Bank  of 
Florida  to  share  in  the  distribution  of  the  partnership  funds. 
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and  in  disposing  of  the  questions  it  is  not  necessary  to  refer 
to  the  allegations  of  the  bill  and  answer  filed  in  the  case. 

So  far  as  the  record  informs  us,  no  further  proceedings 
were  had  on  the  bill  to  dissolve  the  partnership  after  repli- 
cation was  filed  on  the  part  of  the  partners,  and  it  is  likely 
that  this  part  of  the  case  was  arrested  by  the  proceedings  of 
the  creditors  to  get  possession  of  the  partnership  funds.  No 
question  is  raised  as  to  the  manner  in  which  the  creditors 
got  before  the  court,  or  as  to  the  manner  in  which  an  issue 
was  presented  by  them  as  to  who  was  entitled  to  share  in 
the  funds.  The  creditors  were  especially  authorized  by  the 
court  to  prove  their  claims  before  a  master,  and  they  were 
also  authorized  to  contest  there  the  claims  of  each  other  to 
share  in  the  partnership  funds.  The  master  took  testimony, 
and  reported,  among  other  claims,  that  those  presented  by 
the  State  Bank  of  Florida  were  entitled  to  be  paid  out  of 
said  funds.  Certain  of  the  creditors  contested  the  bank's 
claims,  and  filed  exceptions  to  the  report  of  the  master, 
and  upon  a  hearing  of  the  exceptions  the  court  decided 
that  $2,000  of  said  claims,  evidenced  by  two  promissory 
notes,  were  demands  against  the  partnership  assets,  but  tliat 
the  bank  had  a  mortgage  security  for  said  notes  on  prop- 
erty other  than  the  partnership  property  to  the  value  of 
|1,500,  and  that  only  the  amount  due  on  the  notes  in 
excess  of  the  mortgage  security  should  share  in  the  part- 
nership funds.  The  court  further  decided  that  a  claim  of 
1284.28,  presented  by  the  bank,  in  addition  to  the  notes 
mentioned,  was  not  a  demand  against  the  partnership,  and 
should  not  share  in  the  funds  to  be  distributed  ;  and  also 
that  the  sum  of  |221.62  should  be  deducted  from  the 
amount  of  the  notes,  in  addition  to  the  value  of  the  mort- 
gaged property,  as  it  was  shown  that  this  sum  had  been 
deposited  with  the  bank  by  the  partnership  firm  before  the 
receiver  was  appointed.  From  this  decision  the  bank  ap- 
pealed. 

It  is  our  judgment  that  the  entire  amount  due  on  the 
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two  notes,  as  well  as  the  additional  sum  of  $284.28  pre- 
sented by  the  bank,  should  have  been  allowed  as  proper 
claims  to  be  paid  out  of  the  partnership  assets  in  the 
bauds  of  the  receiver,  and  that  it  was  error  to  direct  the 
value  of  the  mortgaged  property,  and  the  sum  of  $221.62, 
alleged  to  have  been  deposited  with  the  bank,  to  be  de- 
ducted from  the  bank's  claim  before  they  should  share  in 
the  distribution  of  the  said  fund.  There  is  no  question 
about  the  noj;es  being  claims  against  the  partnership  of 
Roche  &  Co.,  and  this  was  so  decided  by  both  the  master 
and  the  court. 

About  thirty  days  before  the  bill  was  filed  by  Byrd  to  dis- 
solve the  copartnership  of  J.  B.  Roche  &  Co.,  there  was  in 
the  State  Bank  of  Florida  the  sum  of  $221.62  to  the  credit 
of  said  partnership  firm  on  account,  and  at  that  time 
Roche  informed  the  bank  that  he  was  going  to  dissolve  his 
partnership  relations  with  Byrd,  and  directed  that  the 
funds  in  bank  be  placed  to  his  credit.  Byrd  then  informed 
the  bank  thdt  he  was  unwilling  to  have  a  dissolution 
of  the  firm  unless  satisfactory  arrangements  were  made 
with  him,  but  it  appears  that  the  bank  opened  an  account 
with  Roche,  and  transferred  the  sum  of  $221.62,  standing 
to  the  credit  of  Roche  &  Co.,  to  this  account,  and  that 
Roche  drew  on  the  bank  for  enough  to  exhaust  the  sum 
mentioned,  and  to  the  extent  of  $284.28  more.  This  last 
sum  is  the  amount  presented  by  the  bank,  together  with 
the  notes,  for  payment  out  of  the  partnership  assets,  and 
which  was  not  allowed  by  the  court.  The  testimony  shows 
that  when  the  two  notes  for  $1,000  each  were  executed 
by  Roche  &  Co.  to  the  bank,  Roche  and  wife  executed 
a  mortgage  on  the  wife's  property  to  secure  the  notes  and 
any  other  sums  that  the  bank  might  honor  for  the  firm. 
At  the  time  the  bank  account  was  changed  to  one  between 
the  bank  and  Roche,  the  partnership  had  not  been  dis- 
solved, and  there  was  no  dissolution  during  the  time  that 
the  account  was  increased  to  an  indebtedness  of  $284.28  in 
27 
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addition  to  the  notes  in  favor  of  the  bank.  This  in- 
debtedness was  incurred  by  Roche  in  carrjdng  on  the  part- 
nership business,  and  it  is  shown  that  all  the  money  he 
obtained  from  the  bank  was  expended  in  paying  debts  due 
from  the  firm.  It  affirmatively  appears  that  Roche  did  not 
use  any  of  the  money  obtained  after  the  account  was 
transferred  on  his  personal  account,  but  that  it  was  to  carry 
on  the  business  of  the  partnership  between  himself  and 
Byrd,  then  not  dissolved.  Roche  directed  tjie  bank  to  so 
arrange  the  account  for  the  purpose  of  enabling  him  to 
assume  the  financial  direction  of  the  firm.  He  was 
regarded  by  the  bank  as  the  finahcial  partner,  as  he  owned 
all  the  capital,  and  Byrd's  interest  was  only  a  part  of  the 
profits  realized  from  the  business.  Prior  to  the  transfer  of 
the  account,  firm  transactions  with  the  bank  had  been 
made  in  the  name  of  Roche,  and  it  does  not  appear  that 
any  wrong  was  done  or  intended  by  the  bank,  or  any 
advantage  obtained  oveir  any  one,  by  changing  the  account, 
as  requested  by  Roche.  The  money  was  furbished  by  the 
bank  to  Roche  to  carry  on  the  business  just  as  it  was 
carried  on  up  to  the  time  the  change  was  made  in  the 
manner  of  keeping  the  account.  On  the  testimony  offered 
before  the  master  by  the  bank,  and  which  was  not  contra- 
dicted by  any  evidence  on  the  part  of  the  contesting 
creditors,  it  should  have  been  decided  that  the  claims  pre- 
sented by  the  bank  were  proper  to  be  allowed  out  of  the 
partnership  assets. 

The  remaining  question  presented  on  the  decision  of  the 
court  is  one  of  law.  There  is  no  dispute  about  the  fact  that 
the  bank  held  a  mortgage  for  (3,000,  but  it  was  intended  to 
secure  the  two  notes  of  $1,000  each,  and  such  further  sums 
as  the  bank  might  advance  to  the  firm  of  Roche  &  Ck). 
The  property  described  in  this  mortgage  is  shown  to  be 
that  of  Mrs.  Roche,  and  there  is  nothing  to  indicate  that  she 
was  in  any  way  connected  with  the  business  of  the  firm  of 
Roche  <fe  Co.     The  testimony  tended  to  show  that  the  mort- 


STATE  BANK   V.  ROCHE.  419 

gaged  property  was  worth  some  $1,500,  and  the  court  pro- 
ceeded upon  the  theory  of  marshaling  securities  among 
creditors  against  a  common  debtor. 

It  is  a  doctrine  of  equity,  based  upon  natural  justice, 
that  if  a  party  has  two  funds  to  which  he  can  resort  in  col- 
lecting his  debt,  he  will  not  be  permitted  by  his  election 
and  caprice  to  disappoint  another  creditor,  who  can  go  upon 
one  of  the  funds  only,  and  the  latter  will  be  allowed  to 
take  the  place  of  the  former,  or  to  compel  him  to  resort  to 
that  fund  which  can  be  reached  by  him  only.  Sheldon 
on  Subrogation  states  the  rule  as  follows,  viz.:  "Where 
one  creditor  holds  security  upon  two  funds  or  estates,  with 
perfect  liberty  to  resort  to  either  for  the  payment  of  his 
demand,  and  another  creditor  holds  a  junior  security  upon 
one  only  of  these  funds,  equity  will  compel  the  former 
creditor  to  exhaust  the  fund  which  he  alone  can  hold  as 
security,  before  coming  upon  the  latter  fund,  and  thereby 
depriving  the  latter  creditor  of  his  security."  This  is  the 
law  as  declared  by  this  court  as  well  as  others:  Ritch 
v.  Eichelberger,  13  Fla.  169;  Cheesebrough  v.  Millard, 
1  Johns.  Ch.  (N.  Y.)  409  ;  Jones  v.  ZoUicoflfer,  2  Hawks, 
(N.  C.)  623.  The  partnership  had  not  been  dissolved  when 
the  account  was  made  with  the  bank,  and,  as  it  was  shown 
to  be  a  partnership  debt,  should  have  shared  in  the  assets : 
Schleicher  v.  Walker,  28  Fla.  680,  10  So.  Rep.  33.  But, 
while  the  rule  stated  is  well  sustained,  it  can  never  be  in- 
voked by  one  creditor  against  another  in  cases  where  it 
would  injuriously  affect  the  rights  of  the  prior  creditor 
or  third  persons.  The  creditor  favored  by  having  two 
securities  to  look  to  for  payment  cannot  be  compelled  to 
resort  to  property,  though  pledged  to  pay  his  debt,  that 
belongs  to  another  than  the  common  debtor.  The  rule  is 
one  of  equity,  and  will  not  be  enforced  where  the  effect  will 
be  to  prejudice  or  impair  the  rights  of  third  persons, 
it  being  well  settled  that,  where  both  parties  have  an  equal 
claim  to  the  consideration  of  the  chancellor,  the  law  will  be 
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suffered  to  take  its  course :  McClaskey  v.  O'Brien,  16  W.  Va. 
791 ;  Marr  v.  Lewis,  31  Ark.  203  ;  McArthur  v.  Martin,  23 
Minn.  74 ;  Aldrich  v.  Cooper,  8  Ves.  382  ;  2  White  &  T. 
Lead.  Cas.  Eq.  pt.  1,  p.  82 ;  Sheld.  Subr.  §  65.  The  evi- 
dence clearly  shows  that  the  mortgage  security  held  by  the 
bank  was  to  secure  the  claims  the  bank  held  against  the 
firm  of  Roche  <fe  Co.,  and  that  the  property  described  in 
the  mortgage  belonged  to  Mrs.  Roche.  The  case,  as  pre- 
sented on  the  record  proper  before  us,  was  not  one  calling 
for  the  marshaling  of  assets  of  Roche  &  Co.  between  their 
joint  creditors. 

The  court  was  in  error  in  the  rulings  made,  and   the 
decree  will  be  reversed.     Ordered  accordingly. 


Marshalingr  Assets— Assifirnment  for  Benefit  of  Cred- 
itors. 

WINSTON  u  BIGGS. 

(Supreme  Court  of  North  Carolina.     Dec.  10, 1896.) 

(23  S.  E.  Rep.  316.) 

The  doctrine  of  marBhaling  assets  applies  where  one  of  the  creditoTS  in 
a  ^neral  deed  of  assignment  for  the  whole  amount  of  his  deht  has  a  prior 
security  on  a  piece  of  property  which  is  also  conveyed  by  such  deed. 

Appeal  from  Superior  Court,  Durham  county ;  Starbuck, 

Judge. 

Controversy,  without  action,  between  R.  W.  Winston,  as 
plaintiff,  and  J.  C.  Biggs,  trustee  under  an  assignment  by 
L.  E.  Wright  for  the  benefit  of  creditors,  as  defendant. 
From  a  judgment  for  plaintiff,  defendant  appeals.  AfiSrmed. 

A,  A.  Hicks,  for  appellant  creditors. 
Fuller,  Winston  &  Fuller,  for  appellee. 

Montgomery,  J. — ^This  matter  is  presented  under  §  567 
of  the  Coda     L.  E.  Wright  made  a  general  assignment  of 
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all  his  property,  for  the  benefit  of  all  his  creditors,  to  the 
defendant,  Biggs,  as  trustee.  Wright  was  indebted  to  the 
plaintiff  in  the  sum  of  $3,200,  and  to  the  other  creditors 
named  in  the  assignment  to  the  amount  of  about  $6,000, 
all  of  which  was  secured  in  the  deed  without  preference. 
The  plaintiff's  debt  is,  and  was  at  the  time  of  the  execution 
of  the  assignment,  partly  secured  by  a  lien  on  Wright's  in- 
terest in  a  brick  storehouse  in  Oxford,  of  the  value  of  about 
f  2,800.  The  defendant  trustee  l^as  on  hand  for  distribution 
among  the  creditors  about  $1,000.  The  plaintiff  has  de- 
manded of  defendant  trustee  his  share  of  the  fund,  which 
he  insists  is  f f  H"  ^^  ^^®  amount  on  hand,  but  the  trustee 
has  refused  to  settle  on  that  basis,  but  is  willing  to  pay  to 
the  plaintiff  in  the  proportion  of  //^ ;  $400  being  the 
estimated  amount  which  will  still  be  due  to  the  plaintiff 
after  he  shall  have  exhausted  his  lien  on  the  storehouse, 
and  applied  the  same  to  his  debt  pro  tanto.  The  question 
then  is  this :  Is  the  assignee  under  a  general  assignment  for 
the'  benefit  of  creditors  required,  upon  demand,  to  pay  a 
dividend  out  of  funds  in  his  hands  for  distribution  upon 
the  basis  of  the  entire  debt  of  one  of  the  creditors  secured 
in  the  deed,  who  has,  and  who  had  at  the  time  of  the  execu- 
tion of  the  assignment,  a  prior  security  upon  a  piece  of 
property  also  conveyed  in  the  assignment,  or  is  the  trustee 
to  pay  to  such  creditor  a  dividend  only  on  the  balance  due 
after  the  creditor  has  exhausted  his  prior  securit}^  and  ap- 
plied the  same  to  his  debt?  Or,  to  state  it  more  conciselv. 
does  the  doctrine  of  marshaling  apply  where  one  of  the 
creditors  secured  in  a  general  deed  of  assignment  for  the 
whole  amount  of  his  debt  has  a  prior  security  on  a  piece  of 
property  which  was  also  conveyed  in  the  deed  of  assign- 
ment ?  We  have  no  decision  in  our  own  reports  directly  in 
point.  The  facts  in  the  case  of  Brown  v.  Bank,  79  N.  C. 
244,  referred  to  by  plaintiff,  are  not  like  the  facts  in  this 
case.  In  that  case  there  were  two  firm  debtors,  (Greer  & 
Alexander  and  McMurray  &  Davis,)  two  separate  funds,  and 
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two  separate  general  assignments  for  the  benefit  of  creditors, 
both  securing  two  debts,  in  one  of  which  one  debtor  was 
principal  and  the  other  indorser,  and  in  the  other  debt  the 
relations  were  reversed  ;  and  the  question  before  the  court 
was,  "  Shall  the  two  debts  secured  in  both  deeds  share  for 
their  full  amounts  in  the  distribution  of  the  trust  fund  of 
McMurray  &  Davis,  or  shall  they  be  reduced  by  the  sums 
received  from  the  assignee  of  Greer  &  Alexander,  and  the 
residue  draw  only  its  ratable  part?"  It  was  held  that  mar- 
shaling of  the  funds  would  not  be  ordered,  for  that  doctrine 
was  applicable  only  where  there  is  the  same  common  debtor, 
and  not  where  the  funds  are  provided  by  diflFerent  debtors. 
In  the  case  of  Butler  v,  Stainback,  87  N.  C.  216,  cited  by 
plaintiff 's  counsel,  marshaling,  it  is  true,  was  not  allowed, 
but  the  decision  of  the  court  was  put  on  the  ground  that  one 
of  the  securities  was  expressly  declared  to  be  in  exoneration 
of  another.  The  distinguishing  point  between  the  well-un- 
derstood principle  of  marshaling  assets,  and  the  distribution 
of  the  funds  in  the  hands  of  a  trustee  of  an  insolvent 
assignor,  is  clearly  to  be  seen.  The  deed  of  assignment 
conveys  to  the  trustee  the  legal  title  to  the  property,  and 
there  passes  to  the  creditors  a  joint  equitable  proprietorship, 
and  each  creditor  owns  such  a  proportionate  part  of  the 
whole  as  his  debt  bears  to  the  sum  of  all  the  debts  ;  and  the 
trustee  holds  the  legal  estate  for  the  benefit  of  each  creditor, 
to  the  full  extent  of  his  debt,  regardless  of  any  contract 
which  either  one  of  the  creditors  mav  have  had  with  the 
debtor,  by  which  he  secured  a  collateral  lien  before  the  exe- 
cution of  the  assignment.  It  is  the  debt  secured  in  the 
assignment — this  personal  right  of  the  creditor — ^which  is 
the  principal  thing  to  be  considered  in  the  settlement  of  the 
insolvent's  estate,  and  a  former  lien  of  the  plaintiff  is  some- 
thing collateral  to  the  debt ;  being  Only  a  security  for  the 
debt  to  the  extent  of  its  value  in  case  the  debt  should  not 
be  paid  in  full  out  of  the  estate,  and  as  directed  by  the 
assignor.     That  is  not  a  factor  of  the  debt,  but  merely  an 
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incident  to  the  debt.  The  trustee  here  stands  in  the  same 
relation  to  the  creditors  as  if  he  were  in  a  court  of  equity, 
administering  under  its  order  the  settlement  of  the  estate  of 
his  insolvent  assignor,  and  he  will  not  be  allowed  to  displace 
one  right  to  uphold  another.  The  doctrine  of  marshaling 
is  not  founded  on  contract,  but  rests,  as  Chancellor  Kent 
says,  "  on  the  basis  of  mere  equity  and  benevolence ;"  and 
the  trustee  on  no  sound  principle  of  law  or  equity  can  ex- 
tend this  benevolent  principle  to  impair  an  advantege  which 
one  of  the  creditors  in  the  assignment  had  bj'  contract  with 
the  debtor  before  the  assignment*  was  made. 

As  we  have  said,  we  have  no  direct  authority  on  the 
matter  before  the  court.  There  are,  however,  decisions  in 
many  of  the  courts  of  sister  states  holding  that  a  creditor 
under  a  general  assignment,  having  also  another  security, 
is  entitled  to  a  dividend  from  the  assignee  upon  the  whole 
amount  of  his  debt  at  the  date  of  the  assignment.  A  lead- 
ing case  is  Patten's  Appeal,  45  Pa.  151.  In  that  case  one 
of  the  creditors  secured  in  the  deed  of  assignment  (the  firm 
of  S.  &  W.  Wel(?h)  had  sold  the  assignor  debtor  a  large 
quantity  of  sugar,  and  had  delivered  to  him  only  a  part 
thereof,  when,  hearing  of  the  failure  and  assignment  of  the 
debtor,  the  creditor  detained  the  balance  of  the  undelivered 
sugar,  sold  it,  and  applied  it  to  their  debt,  and  claimed  after- 
wards a  dividend  from  the  assignee  upon  the  whole  of  their 
debt  secured  in  the  deed.  The  court  decided  :  "  When  the 
assignment  was  made  there  was  due  from  the  assignor  to  S. 
&  W.  Welch  the  sum  of  $23,420.  Of  this,  $21,026  was 
paid  out  of  the  proceeds  of  sale  of  that  part  of  the  sugar 
which  was  retained  after  the  failure  of  the  assignor,  leaving 
unpaid  the  sum  of  $2,394.  If  the  beneficial  ownership  of 
property  assigned  in  trust  for  creditors  is  not  in  the  creditors 
for  whose  benefit  the  trust  was  made,  it  can  be  nowhere ;  for 
clearly  it  is  not  in  the  assignor,  nor  is  it  in  the  trustee. 
Surely  it  cannot  be  maintained  that,  when  an  assignment 
has  been  made  in  trust  for  creditors,  it  does  not  operate  as 
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much  for  the  benefit  of  a  creditor  who  holds  a  collateral 
security  for  the  debt  due  him,  as  for  the  benefit  of  a  creditor 
who  holds  no  collateral.  The  appellees  were  holders  of  col- 
laterals. When  the  assignment  was  made  they  had  two 
securities — the  trust  created  by  it,  and  their  lien  upon  the 
sugar.  Had  they  retained  the  sugar  until  the  present  time 
no  one  would  doubt  their  title  to  a  dividend  out  of  the  trust 
fund  upon  the  whole  amount  of  the  debt  due  them."  The 
law  is  decided  to  be  the  same  as  in  Patten's  Appeal  in  People 
V.  E.  Remington  &  Sons,  121  N.  Y.  328,  24  N.  E.  Rep.  793, 
1095. 

His  honor  below  gave  judgment  that  the  plaintiff  is  en- 
titled to  receive  from  the  trustee,  and  to  recover  of  him, 
upon  the  basis  of  his  entire  indebtedness,  and  that  it  is  the 
duty  of  the  trustee  to  make  payment  to  the  plaintiff  upon 
the  basis  of  his  'debt  against  said  Wright  on  the  day  of  as- 
signment, and  not  on  the  basis  of  said  indebtedness  reduced 
by  the  amount  that  the  property  upon  which  plaintiff  has  a 
separate  lien  will  bring  upon  the  sale  thereof.  There  is  no 
error  in  the  ruling,  and  the  judgment  is  affirmed. 

MARSHALING  ASSESS. 

1.  When  Assets  are  Marshaled.— When  there  are  two  cred- 
itors of  the  same  debtor,  one  haying  a  lien  on  two  funds,  and  the 
other  a  junior  lien  on  one  only  of  those  funds,  the  former  is 
bound  in  equity  to  resort  first  to  the  fund  upon  which  he  alone 
has  a  lien  for  the  collection  of  his  debt,  before  coming  upon  the 
fund  in  which  both  are  interested.  This  is  known  as  marshal- 
ing assets.  Its  object  is  to  prevent  the  junior  creditor  from  being 
deprived  of  his  security,  and  to  preclude  the  debtor  firom  hold- 
ing the  singly  charged  fund  free  of  all  encumbrance.  It  is  a 
purely  equitable  doctrine,  and  does  not  depend  upon  any 
privity  between  the  creditors :  Aldrich  v.  Cooper,  8  Ves.  382  ; 
Covington  City  Natl.  Bk.  v.  Commercial  Bk.,  65  Fed.  Rep.  547  ; 
Ritch  V.  Eichelberger,  13  Fla.  169 ;  Glass  v.  Pullen,  6  Bush, 
(Ky.).346;  Hanford  v.  Robertson,  47  Mich.  100;  Grand  Rapids 
Sav.  Bk.  V,  Denison,  92  Mich.  418 ;  Paddock-Hawley  Iron  Co. 
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V.  McDonald,  1  Mo.  App.  Repr.  412 ;  Whittaker  v,  Amwell  Natl. 
Bk.,  52  N.  J.  Eq.  400 ;  Cheesbrough  v.  Millard,  1  Johns.  Ch.  (N. 
Y.)  409;  Armstrong  v.  McLean,  36  N.  Y.  Suppl.  764;  Jones  v. 
Zollicoffer,  2  Hawks,  (N.  C.)  623 ;  Kendig  v,  Landis,  135  Pa. 
612 ;  Wahrmund  v.  Edgewood  Distilling  Co.,  (Tex.)  32  S.  W. 
Rep.  227 ;  Ball  v,  Setzer,  33  W.  Va.  444 ;  C.  Gotzian  &  Co.  v. 
Bhakman,  89  Wis.  52.  It  is  enforceable  only  in  equity  ;  and  a 
court  of  law  will  only  marshal  securities  when  an  equitable 
defence  is  permitted  at  law,  to  which  the  rule  of  marshaling  is 
a  reply :  Black  v,  Robinson,  61  Miss.  54  ;  Barlow  v,  Britton,  70 
Miss,  427 ;  Johnson  v.  Moyse,  (Miss.)  12  So.  Rep.  483 ;  Cain  v. 
Moyse,  71  Miss.  653.  After  the  senior  creditor  has  levied  an 
execution  on  the  doubly  charged  fund,  and  it  is  brought  into 
court  for  distribution,  the  court  will  distribute  it  so  as  to  pre- 
'  serve  the  equities  of  all  those  who  are  interested  in  it :  In  re 
Fox,  5  Ir.  Ch.  541 ;  In  re  Rorke,  15  Ir.  Ch.  316 ;  Hastings'  Case, 
10  Watts,  (Pa.)  303 ;  but  after  a  sale  of  the  doubly  charged 
property,  and  the  application  of  the  proceeds  to  the  senior 
creditor's  debt,  it  is  too  late  to  ask  for  marshaling.  There  are 
then  no  two  funds  on  which  the  principle  can  operate  :  Turner 
V.  Flinn,  67  Ala.  529. 

2.  Instancea  of  Marshaling.— Though  a  second  mortgage  on 
chattels  takes  precedence  of  a  prior  recorded  mortgage,  not 
accompanied  by  change  of  possession,  if  the  second  mortgagee 
has  a  lien  on  other  property  of  the  mortgagor,  equity  will  compel 
him  to  seek  payment  first  out  of  that  other  property  :  G.  Ober 
&  Sons  Co.  V,  Keating,  77  Md.  100 ;  and  if  one  mortgagee  con- 
cedes priority  to  another  by  a  release,  he  may  require  the  latter 
to  first  proceed  against  any  property  not  mortgaged  to  the 
releasor  :  Lehman  v,  Tammany,  7  Kulp,  (Pa.)  235.  When 
premises  are  subject  to  a  first  mortgage,  which  requires  the 
mortgagor  to  insure  the  buildings  thereon  for  the  benefit  of  the 
mortgagee,  and  to  a  second  mortgage,  which  does  not  contain 
such  a  requirement,  the  insurance,  in  case  of  loss,  will  be 
applied  toward  catisfying  the  first  mortgage,  in  order  to  ex- 
onerate the  land  in  favor  of  the  second  mortgagee  :  Wattengel 
V.  Schultz,  11  Misc.  Rep.  (N.  Y.)  165.  When  deeds  of  trust  are 
taken  on  distinct  portions  of  the  land  conveyed,  to  secure  a 
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certain  amount  of  the  bonds  given  for  the  purchase  price,  the 
fact  that  the  deeds  fail  to  state  which  of  the  bonds  are  secured 
by  each  deed  does  not  render  the  deeds  invalid,  but  they  will 
all  be  marshaled  as  security  for  all  the  bonds :  Winn  v,  Lippin- 
cott  Inv.  Co.,  125  Mo.  528 ;  and  if  the  debtor's  exemption  has 
been  waived  in  favor  of  one  lien  creditor,  that  waiver  will 
enure  to  the  benefit  of  subsequent  lien  creditors,  so  far  as  to 
compel  tlie  waiver-creditor  to  resort  first  to  the  exempted  fund : 
Hallman  v,  Hallman,  124  Pa.  347  ;  but  when  a  creditor  of  a 
corporation  who  has  been  given  a  mortgage  to  secure  advances 
holds  corporate  shares  as  collateral,  he  will  not  be  required,  as 
against  other  creditors,  to  first  exhaust  his  remedy  against  the 
shares,  but  will  be  allowed  to  transfer  them  in  blank,  and 
deposit  them  in  court :  Lanahan  t?.  Lawton,  50  N.  J.  £q.  276. 

3.  Enforcement  of  Marshaling-^InJunction— Subrogation. — 
It  has  been  frequently  declared  that  a  creditor  who  has  two 
funds  open  to  him  may  be  required  to  proceed  in  the  first  in- 
stance against  that  which  is  beyond  the  reach  of  a  creditor  who 
can  touch  but  one  of  the  funds ;  and  this  rule  has  occasionally 
been  enforced  by  injunction  :  Hurd  v.  Eaton,  28  111.  122 ;  Wurtz 
v.  Hart,  13  Iowa,  515 ;  Glass  v.  PuUen,  6  Bush,  (Ky.)  346 ;  Fallen 
V.  Bk.,  1  Freem.  Ch.  (Miss.)  419 ;  Baine  t?.  Williams,  10  Sm.  & 
M.  (Miss.)  113 ;  Irick  v.  Black,  17  N.  J.  Eq.  189 ;  Hayes  v.  Ward, 
4  Johns.  Ch.  (N.  Y.)  123  ;  Clowes  v.  Dickenson,  9  Cow.  (N.  Y.) 
403;  James  v.  Hubbard,  1  Paige  Ch.  (N.  Y.)  228;  Mechanics* 
Bk.  V.  Edwards,  1  Barb.  (N.  Y.)  271 ;  Wright  t?.  Austin,  56  Barb. 
(N.  Y.)  16 ;  Piatt  v.  St.  Clair,  6  Ohio,  227 ;  Thompson  v.  Murray, 
2  Hill  Ch.  (S.  Car.)  204 ;  Henshaw  v.  Wells,  9  Humph.  (Tenn.) 
568.  But  if  this  would  materially  delay  the  senior  creditor  in 
the  collection  of  his  debt,  or  operate  to  his  prejudice  in  any 
other  way,  it  will  not  be  done ;  and  the  junior  creditor  must 
show  that  the  singly  charged  fund  is  ample  to  satisfy  the 
claim  of  the  senior.  If  its  security  is  doubtful  he  cannot  be 
compelled  to  resort  to  it :  Holditch  v.  Mist,  1  P.  Wms.  695 ; 
Wright  r.  Simpson,  6  Ves.  714 ;  Coker  r.  Shropshire,  59  Ala.  542 ; 
Plain  V,  Roth,  107  111.  588  ;  Garey  t?.  Hignutt,  32  Md.  552  ;  Briggs 
V.  Planters'  Bk.,  1  Freem.  Ch.  (Miss.)  574 ;  Kidder  v.  Page,  48 
N.  H.  380;  Evertson  r.  Booth,  19  Johns.  (N.  Y.)  486 ;  Brinker- 


WINSTON    V.   BIGGS.  427 

hofif  V.  Marvin,  5  Johns.  Ch.  (N.  Y.)  328;  Westervelt  v.  Hafif, 
2  Sandf.  Ch.  (N.  Y.)  98 ;  Hemman  v.  Skillman,  33  Barb.  (N.  Y.) 
378;  Jones  v.  Zollicoflfer,  2  Hawks,  (N.  C.)  623;  Francis  v. 
Herren,  101  N.  C.  497 ;  Ramsey's  Appeal,  2  Watts,  (Pa. )  228 ; 
Evans  v.  Duncan,  4  Watts,  (Pa.)  24 ;  Neff  s  Appeal,  9  W.  &  S. 
(Pa.)  36;  Clark  v.  Wright,  24  8.  Car.  526.  The  usual  method 
of  securing  the  marshaling  of  the  funds,  therefore,  is  to  permit 
the  senior  creditor  to  proceed  against  the  doubly  charged  fund, 
and  subrogate  the  junior  creditor  to  the  rights  of  the  senior 
against  the  other  fund  :  Russell  v.  Howard,  2  McLean,  (U.  S.) 
489 ;  Nelson  v.  Dunn,  15  Ala.  517  ;  Turner  v,  Flinn,  67  Ala.  529 ; 
Kendall  v.  New  England  Carpet  Co.,  13  Conn.  394 ;  Andreas 
V.  Hubbard,  50  Conn.  351 ;  Hannegan  v.  Hannah,  7  Blackf. 
(Ind.)  353;  Sibley  v.  Baker,  23  Mich.  312;  Briggs  v.  Planters' 
Bk.,  1  Freem.  Ch.  (Miss.)  574;  Kidder  v.  Page,  48  N.  H.  380; 
Vanmater  v.  Ely,  12  N.  J.  Eq.  272 ;  Evertson  v.  Booth,  19  Johns. 
(N.  Y.)  486;  Hawley  v,  Mancius,  7  Johns.  Ch.  (N.  Y.)  174; 
Hunt  V,  Townsend,  4  Sandf.  Ch.  (N.  Y.)  570;  Besley  v.  Law- 
rence, 11  Paige  Ch.  (N.  Y.)  581;  Averill  v,  Loucks,  6  Barb. 
(N.  Y.)  470;  Ingalls  v.  Morgan,  10  N.  Y.  178;  Williams  v. 
Washington,  1  Dev.  Eq.  (N.  C.)  137  ;  Fassett  v,  Traber,  20  Ohio, 
540;  Bruner's  Appeal,  7  W.  &  S.  (Pa.)  269;  Wolf  v,  Ferguson, 
129  Pa.  272;  Fowler  v.  Barksdale,  Harp.  Eq.  (S.  Car.)  165; 
Groodwin  v.  State  Bk.,  4  Desau.  Ch.  (S.  Car.)  393 ;  Gadberry  v. 
McClure,  4  Strobh.  Eq.  (S.  Car.)  178 ;  Felder  v.  Murphy,  2  Rich. 
Eq.  (S.  Car.)  58;  Moore  v,  Wright,  14  Rich.  Eq.  (S.  Car.)  132; 
Walker  v,  Covar,  2  S.  Car.  16 ;  House  v,  Thompson,  3  Head, 
(Tenn.)  512 ;  Lyman  v,  Lyman,  32  Vt.  79 ;  Tarbell  v,  Durant, 
61  Vt.  516 ;  but  subrogation  cannot  be  enforced,  so  long  as  any 
part  of  the  senior  creditor's  debt  remains  unsatisfied  :  Kyner  v, 
Kyner,  6  Watts,  (Pa.)  221. 

4.  Bemedy  for  Negleot  of  Senior  Creditor  to  Preserve  Secu- 
rity.—Accordingly,  the  senior  will  not  in  general  be  controlled 
by  the  court  in  the  selection  of  his  remedies,  at  the  instance  of 
a  junior  creditor,  though  he  will  be  strictly  held  to  the  duty  of 
preserving  them  intact  for  the  protection  of  the  latter  :  Mix  v, 
Hotchkiss,  14  Conn.  32 ;  Morrison  v.  Kurtz,  15  111.  193 ; 
Emmons  v.   Bradley,   56  Me.   333;  Doub  v.   Barnes,  4  Gill, 
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(Md.)  1;  Cornish  v.  WUlson,  6  Gill,  (Md.)  299;  Gibson  v. 
McCormick,  10  Gill  &  J.  (Md.)  65;  Reigle  v,  Leiter,  8  Md. 
405  ;  Briggs  v.  Planters*  Bk.,  1  Freem.  Ch.  (Miss.)  574;  Mark- 
ham  V,  Calvit,  5  How.  (Miss.)  427;  Jones  v.  ZoUicoffer,  2 
Hawks,  (N.  C.)  623  ;  and  accordingly,  if  the  senior,  after  notice 
of  the  junior  lien,  neglects  to  insist  upon  his  rights  in  the  single 
fund,  and  suffers  it  to  escape  him,  his  lien  on  the  doubly  charged 
fund  will  be  postponed  to  that  of  the  junior  creditor,  to  the 
amount  that  he  might  have  realized  from  the  other  fund: 
Groot  V.  Hitz,  3  Mackey,  (D.  C.)  247 ;  Gusdorf  v,  Ikelheiraer, 
75  Ala.  148 ;  Alexander  v.  Welch,  10  111.  App.  181 ;  Parkman 
V.  Welch,  19  Pick.  (Mass.)  231;  Washington  Bdg.  &  Loan 
Assn.  V.  Beaghen,  27  N.  J.  Eq.  98  ;  Cheesebrough  v,  Millard,  1 
Johns.  Ch.  (N.  Y.)  409  ;  Stevens  v.  Cooper,  1  Johns.  Ch.  (N.  Y.) 
425 ;  DePeyster  v.  Hildreth,  2  Barb.  'Ch.  (N.  Y.)  109 ;  Ingalls 
V.  Morgan,  10  N.  Y.  178,  affirming  12  Barb.  578 ;  McConnell  r. 
Muldoon,  30  Abb.  N.  C.  (N.  Y.)  352  ;  Teaff  v.  Ross,  1  Ohio  St 
469 ;  Paxton  v.  Harrier,  11  Pa.  312;  see  Kidder  v.  Page,  48  N. 
H.  380.  So,  if  the  senior  creditor  wrongfully  removes  out  of 
the  state  any  property  which  he  holds  as  collateral  security,  he 
will  be  postponed  to  the  value  of  that  property  to  the  lien  of 
the  junior  creditor :  McCrum  v,  Lee,  38  W.  Va.  583. 

6.  Between  what  Creditors  Marshaling  Applies.— The  doc- 
trine of  marshaling  was  at  first  frequently  applied  between 
specialty  and  simple  contract  creditors.  The  former  having  a 
right  to  resort  to  the  lands  of  the  debtor  for  payment,  while 
the  latter  was  restricted  to  his  personalty,  equity  would,  on  the 
exhaustion  of  the  personalty  by  the  former,  subrogate  the  latter 
to  the  rights  of  the  other  against  the  land  :  Sagitary  v.  Hyde,  1 
Vem.  455 ;  Wilson  v.  Fielding,  2  Vem.  763 ;  Galton  v,  Hancock,  2 
Atk.  436  ;  Lomas  v.  Wright,  2  My.  &  K.  769 ;  Cradock  v.  Piper, 
15  Sim.  301 ;  EUard  v.  Cooper,  1  Ir.  Ch.  376  ;  Gibson  v.  McCor- 
mick, 10  Gill  &  J.  (Md.)  65;  Chase  v,  liOckerman,  11  Gill  A 
J.  (Md.)  185  ;  Haydon  v.  Goode,  4  H.  &  M.  (Va.)  460;  Tinsley 
V.  Oliver,  5  Munf.  (Va.)  419 ;  Cralle  v.  Meem,  5  Gratt  (Va.) 
496 ;  Gaw  v.  Huffman,  12  Gratt.  (Va.)  628 ;  but  as  the  real 
estate  of  a  debtor  is  now  almost  everywhere  liable  to  the  pay- 
ment of  all  debts,  this  rule  is  of  little  practical  importance ; 
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and  in  modem  times  the  principle  of  marshaling  is  perhaps  of 
most  frequent  application  between  senior  and  junior  mortgagees, 
where  the  lien  of  the  senior  covers  more  than  that*  of  the 
junior.  In  such  a  case  the  former  will  be  compelled  to  first 
resort  to  that  estate  which  is  not  covered  by  the  junior  lien,  or 
the  junior  will  be  subrogated  to  his  rights  against  it :  *Lanoy  v. 
Dutchess  of  Athol,  2  Atk.  446  ;  Baldwin  v.  Belcher,  3  Dr.  &  War. 
176 ;  Hughes  v,  Williams,  3  Macn.  &  G.  690  ;  Gibson  v.  Seagrin, 
20  Beav.  614 ;  Orr  v.  Blackwell,  93  Ala.  212 ;  Eq.  Mtge.  Co. 
V.  Lowe,  53  Kans.  39 ;  Millsaps  v.  Bond,  64  Miss.  453 ;  Y.  & 
J.  Steamboat  Co.  v.  Associates  of  the  Jersey  Co.,  1  Hopk.  Ch. 
(N.  Y.)  461 ;  Conrad  v,  Harrison,  3  Leigh,  (Va.)  532.  Marshal- 
ing applies  between  judgment  creditors ;  and  one  who  has  a 
lien  on  more  than  one  fund,  cannot  enforce  it  to  the  prejudice* 
of  another,  who  has  a  lien  on  but  one :  U.  S.  Ins.  Co.  v.  Shriver, 
3  Md.  Ch.  382  ;  Warren  v.  Warren,  30  Vt.  533  ;  Goss  v,  Lester,  1 
Wis.  43.  It  also  applies  between  judgment  creditors  and  mort- 
gagees ;  and  a  judgment  creditor  whose  lien  covers  land  subse- 
quently mortgaged  to  a  third  person,  must  resort  to  the  fund 
which  is  not  covered  by  the  mortgage  lien  :  Chapman  v.  Ham- 
ilton, 19  Ala.  121 ;  Logan  v.  Anderson,  18  B.  Mon.  (Ky.)  114 ; 
Silver  Lake  Bk.  v.  North,  4  Johns.  Ch.  (N.  Y.)  370;  Ramsey's 
Appeal,  2  Watts,  (Pa.)  228  ;  Kyner  v.  Kyner,  6  Watta,  (Pa.) 
221 ;  Del.  &  Hudson  Canal  Co.'s  Appeal,  38  Pa.  512  ;  Robeson's 
Appeal,  117  Pa.  628.  So,  when  a  mortgagee  has  a  lien  superior 
to  that  of  a  judgment  creditor,  he  will  be  compelled  to  resort 
first  to  the  fund  on  which  he  alone  has  a  lien :  Greenwood  v. 
Taylor,  1  Russ.  &  My.  185 ;  Cheesebrough  v,  Millard,  1  Johns. 
Ch.  <N.  Y.)  409  ;  Hall  v.  Stevenson,  19  Oreg.  153.  lyforeover, 
when  a  receiver  was  appointed  for  an  insurance  compan}^  that 
insured  on  both  the  mutual  and  ordinary  plan,  and  all  policies 
were  cancelled,  it  was  held  that  the  paid-up  policy-holders  were 
entitled  to  have  their  unearned  premiums  paid  out  of  any 
money  remaining  on  hand  after  the  payment  of  the  expenses 
of  the  company,  in  preference  to  the  claims  of  members  for 
fire  losses,  and  that  these  must  resort  to  the  fund  to  be  created 
by  the  payment  of  the  premium  notes  :  Clark  v,  Mfrs.  Mut. 
Fire  Ins.  Co.,  130  Ind.  332.  But  assets  will  not  be  marshaled 
in  favor  of  ordinary  creditors  against  a  mortgage  creditor  : 
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Weihl  V.  Atlanta  Furniture  Mfg.  Co.,  89  Ga.  297  ;  nor  against 
any  one  in  favor  of  a  purchaser  at  a  tax  sale ;  the  doctrine  of 
caveat  emptor  applies  to  the  latter  with  full  force ;  he  gets  either 
the  land  or  nothing :  Miller  v.  Cook,  135  111.  190.  Moreover,  it 
applies  only  as  between  creditors,  not  as  between  debtor  and 
creditor ;  a  mortgagor  cannot  deprive  a  mortgagee  of  his  right 
to  proceed  either  on  the  bond,  after  the  equity  of  redemption  is 
sold,  or  against  the  land  :  Rogers  v.  Meyers,  68  IlL  92 ;  and  if  the 
mortgage  covers  both  homestead  and  other  property,  he  cannot 
compel  the  mortgagee  to  resort  to  the  other,  and  save  the  home- 
stead :  Plain  v.  Roth,  107  111.  588. 

6.  Marshaling  of  Funds  in  Different  Jurisdictions.— Mar- 

'shaling  may  be  enforced  when  the  funds  are  in  different  juris- 
dictions :  McDevitt  &  Hays's  Appeal,  70  Pa.  373 ;  and  even 
when  one  of  them  is  without  the  state:  Y.  &  J.  Steam- 
boat Co.  V,  Associates  of  the  Jersey  Co.,  1  Hopk.  Ch.  (N.  Y.) 
461 ;  Woolcocks  v.  Hart,  1  Paige  Ch.  (N.  Y.)  185.  Thus,  in 
Moss's  Estate,  138  Pa.  646,  the  debtor,  a  resident  of  Pennsyl- 
vania, who  owned  land  both  in  that  state  and  in  West  Virginia, 
made  an  assignment  of  his  whole  estate  for  the  beneEt  of 
creditors.  His  personal  estate  had  been  exhausted  by  executions 
levied  thereon,  and  the  land  in  Pennsylvania  was  encumbered 
with  judgments  exceeding  its  value.  The  West  Virginia  land 
was  encumbered  with  three  deeds  of  trust,  the  second  and  third 
being  in  favor  of  the  assignee,  as  collateral  security  for  certain 
of  the  Pennsylvania  judgments  held  by  him.  That  land  was 
sold  under  the  first  deed  of  trust,  but  did  not  realize  enough  to 
pay  the  s^ond  deed  of  trust  in  full.  In  addition  to  the  pro- 
ceeds of  the  Pennsylvania  land  the  assignee  charged  himself 
in  his  account  with  the  entire  proceeds  of  the  West  Virginia 
land,  claiming  credit  for  the  disbursement  thereof  to  the  holder 
of  the  first  deed  of  trust,  and  to  himself  as  the  trustee  named 
in  the  other  deeds  of  trust.  The  total  amount  of  the  judgments 
entered  in  Pennsylvania  was  about  three  hundred  dollars  more 
than  the  amount  for  distribution.  The  auditor  found  that  this 
shortage  should  Ml  pro  rata  on  two  of  the  judgment  creditors, 
whose  judgments  were  not  secured  by  the  deed  of  trust,  and  the 
unsecured  creditors.    To  this  the  two  judgment  creditors  ex- 
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cepted,  and  their  exceptions  were  sustained  by  the  court,  which 
decreed  that  the  judgments  secured  by  the  deed  of  trust  should 
be  paid  out  of  the  proceeds  of  the  West  Virginia  land,  and  the 
other  judgments  out  of  the  proceeds  of  the  Pennsylvania  land 
in  the  order  of  priority.  This  paid  the  singly  secured  judg- 
ments in  full,  and  left  unpaid  a  part  of  one  of  the  doubly 
secured  judgments,  which  had  been  guaranteed  by  the  assignee. 
The  latter  appealed  to  the  supreme  court ;  but  that  body  held 
the  decree  of  the  court  below  to  have  been  correct. 

7.  What  Funds  are  Marshaled— Nature  of  Property-— Ex- 
tent of  Lien.— The  right  to  marshal  assets  does  not  in  any  way 
depend  upon  the  nature  of  the  property  which  constitutes  the 
double  fund.  The  doctrine  applies  whenever  a  senior  creditor 
holds  collateral  security,  or  can  resort  collaterally  to  other  real 
and  personal  estate  for  the  satisfaction  of  his  debts,  as  well  as 
when  he  holds  a  direct  charge  on  two  funds  jointly :  Herbert  v. 
Mechanics'  Bdg.  &  Loan  Assn.,  17  N.  J.  Eq.  497 ;  Sherron  v. 
Acton,  (N.  J.)  18  Atl.  Rep.  978  ;  De  Peyster  v.  Hildreth,  2  Barb.- 
Ch.  (N.  Y.)  109  ;  Gelleri;.  Hoyt,7  How.  Pr.  (N.  Y.)  265  ;  Ingalls 
t7.  Morgan,  10  N.  Y.  178 ;  Goss  v.  Lester,  1  Wis.  43.  But  it 
does  depend  upon  the  fact  that  one  of  the  funds  charged  is 
covered  by  the  lien  of  all  the  creditors  among  whom  m«arahal- 
ing  is  sought.  If  they  do  not  all  have  a  lien  on  one  fund, 
there  can  be  no  marshaling  of  assets  as  among  them  all.  Thus, 
in  Gilliam  v.  McCormack,  85  Tenn.  597,  the  owner  of  three  lots 
gave  six  mortgages  thereon  at  different  dates,  the  first  covering 
the  whole  property,  and  the  others  various  parcels  thereof,  less 
than  the  whole,  sometimes  one  lot  only,  sometimes  two.  All 
the  lots  were  sold,  and  their  proceeds  were  insufficient  to  pay 
all  the  mortgage  debts.  Upon  a  controversy  among  the  junior 
mortgagees  as  to  the  application  of  the  remaining  proceeds  of 
the  lots  after  the  satisfaction  of  the  senior  mortgage,  the  court 
held,  that  as  some  of  the  junior  mortgagees  had  liens  on  dis- 
tinct lots,  the  doctrine  of  marshaling  could  not  be  invoked  as 
between  them,  simply  because  the  senior  mortgagee  had  a  lien 
on  the  whole;  that  in  such  a  case,  the  equity  to  marshal  did 
not  fasten  itself  on  the  situation  as  it  existed  at  the  date  of  the 
execution  of  the  respective  mortgages,  but  upon  the  situation 
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existing  at  the  time  its  enforcement  was  invoked ;  and  that  the 
several  mortgages  should  be  paid  pro  rcUa  in  the  order  of  their 
priority,  out  of  the  proceeds  of  the  parcel  or  parcels  covered  by 
each.  To  the  same  effect  is  Grepn  v,  Ramage,  18  Ohio,  428. 
So,  when  a  mortgagee  held  a  lien  on  two  lots,  oh  one  of  which 
another  person  held  a  mortgage,  and  the  mortgagor's  widow 
claimed  a  homestead  on  the  other  lot,  it  was  held  that  the 
junior  mortgagee  had  no  equity  to  compel  a  marshaling: 
Marr  v.  Lewis,  31  Ark.  203.  But  as  a  general  rule,  the  mere 
fact  that  the  singly  charged  estate  is  a  homestead  will  not  pre- 
vent marshaling  at  the  instance  of  a  mortgagee  or  judgment 
creditor :  In  re  Sauthoflf,  7  Biss.  (U.  S.)  167  ;  Abbott  v.  Powell, 
6  Sawy.  (U.  S.)  91 ;  \Vebster  v.  Bronston,  5  Bush,  (Ky.)  521 ; 
Hall  V,  Morgan,  79  Mo.  47  ;  State  Sav.  Bk.  v.  Harbin,  18  S.  Car. 
425 ;  Bowen  v,  Barksdale,  33  S.  Car.  142  ;  Craig  r.  Miller,  41  S. 
Car.  37 ;  Parr  v.  Fumbanks,  11  Lea,  (Tenn.)  391 :  Hall  v. 
Fulgham,  86  Tenn.  461 ;  Scott  v.  Cheatham,  78  Va.  82  ;  Jones t?. 
Dow,  18  Wis.  241;  White  v,  PoUeys,  20  Wis.  503;  contra, 
Armitage  V.  Toll,  64  Mich.  412  ;  M'Arthur  «?.  Martin,  23  Minn. 
74 ;  McCreery  v,  Schaffer,  26  Neb.  173  ;  Wilson  v.  Patton,  87  N. 
C.  318 ;  White  v,  Fulghum,  87  Tenn.  281  ;  Rozek  v.  Redzinski, 
87  Wis.  525 ;  see  Merchants'  Natl.  Bk.  v,  Stanton,  55  Minn.  211. 
There  is  a  hopeless  conflict  of  opinion  on  the  question  whether 
or  not  the  mortgagor  can  compel  the  creditor  to  resort  first  to 
the  lot  which  is  not  claimed  as  a  homestead ;  but  the  better 
opinion  seems  to  be  that  he  cannot :  Plain  r.  Roth,  107  111.  588 ; 
Chapman  v.  Lester,  12  Kans.  592  ;  Searle  r.  Chapman,  121 
Mass.  19 ;  White  v,  PoUeys,  20  Wis.  503 ;  contra,  McLaughlin 
V.  Hart,  46  Cal.  638  ;  Eq.  Life  Ins.  Co.  v.  Gleason,  62  Iowa,  277 ; 
Grant  v.  Parsons,  67  Iowa,  31 ;  Des  Moines  Natl.  Bk.  t^.  Hard- 
ing, 86  Iowa,  153 ;  Horton  r.  Kelly,  40  Minn.  193. 

8.  Creditors  Must  be  Creditors  of  the  Same  Person.— As  a 

rule,  the  doctrine  of  marshaling  applies  only  when  the  persons 
between  whom  the  assets  are  marshaled  are  creditors  of  the 
same  person ;  and  therefore  there  will  generally  be  no  marshal- 
ing as  between  creditors  of  different  persons.  This  is  true,  even 
when  one  of  the  creditors  has  a  joint  claim  against  two  persons, 
one  of  whom  is  the  debtor  of  the  other  creditor  :  Ayres  v.  Husted, 
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15  Conn.  604 ;  Wise  v.  Shepherd,  13  111.  41 ;  Sanders  v.  Cook,  22 
Ind.  436;  Dorrt;.  Shaw,  4  Johns.  Ch.  (N.  Y.)  17 ;  Meech  v.  Allen, 
17  N. Y.  301 ;  Ebenhardt's  Appeal, 8  W.  &  S.  (Pa.)  327 ;  Lloyd  t;. 
Galbraith,  32  Pa.  103 ;  House  v.  Thompson,  3  Head,  (Tenn.) 
612.  Accordingly,  a  mortgage  given  by  the  wife  as  an  additional 
security  for  her  husband's  debt  cannot  be  marshaled  at  the  in- 
stance of  a  creditor  of  the  husband :  Buck  v.  Bransford,  58  Ark. 
289 ;  Ayres  v.  Husted,  15  Conn.  504 ;  Norman  v.  Norman,  26 
S.  Car.  41.  This,  however,  is.  subject  to  various  exceptions,  all 
depending  upon  the  fact  that  one  of  the  joint  debtors  is  pri- 
marily liable.  Thus,  though  in  general  a  creditor  of  one  partner 
cannot  enforce  marshaling  against  a  creditor  of  the  partnership, 
so  as  to  compel  him  to  make  his  debt  out  of  the  other  partners, 
yet,  if  he  can  show  that  they  are  primarily  liable  for  the  part- 
nership debt,  equity  will  aid  him:  Gearhart  v,  Jordan,  11 
Pa.  325 ;  and  a  creditor  of  a  principal  and  surety  may  gen- 
erally be  compelled  to  proceed  against  the  principal,  at  the 
instance  of  a  creditor  of  the  surety,  because  the  former  is  pri- 
marily liable :  Neff  v.  MUler,  8  Pa.  347. 

9.  No  Marshaling  when  other  Equities  Intervene.— Marshal- 
ing will  not  be  enforced  against  intervening  equities :  Aldrich  v. 
Cooper,  8  Ves.  382  ;  Marr  v,  Lewis,  31  Ark.  203  ;  Dize  v. 
Beacham,  (Md.)  32  Atl.  Rep.  243;  McArthur  v.  Martin,  23 
Minn.  74 ;  Erb's  Appeal,  2  P.  &  W.  (Pa.)  296 ;  Miller  v.  Jacobs, 
3  Watts,  (Pa.)  477;  Wallace's  Estate,  59  Pa.  401;  Withers  v. 
Carter,  4  Gratt  (Va.)  407;  McQaskey  v.  O'Brien,  16  W.  Va. 
791.  Thus,  in  Leib  v,  Stribling,  51  Md.  285,  A.  leased  from  B. 
four  lots  of  ground,  and  obtained  from  him  at  the  same  time  a 
loan  for  the  purpose  of  improving  the  property,  to  secure  the 
payment  of  which  he  mortgaged  his  leasehold  interest  to  B.  B. 
then  agreed  to  convey  to  A.  in  fee  a  lot  of  ground,  on  the  erec- 
tion by  the  latter  of  four  dwellings  on  the  lots  and  the  payment 
of  the  loan.  Before  the  completion  of  the  buildings  A. 
mortgaged  his  interest  in  the  fee  simple  lot  to  C.  The 
four  buildings  were  afterwards  sold  under  mechanics'  lien 
claims,  and  were  insufficient  to  pay  them  in  fiill  after  satisfy- 
ing B.'s  mortgage.  A.  died,  and  the  fee  simple  lot  was  sold 
under  a  general  creditor's  bill.  The  appellant,  assignee  of  a 
28 
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mechanics'  lien,  claimed  priority  in  the  distribution  of  the  pro- 
ceeds of  this  lot  over  the  claim  of  C.  on  his  mortgage,  on  the 
ground  that  he  should  be  subrogated  to  B.'s  lien ;  but  the  court 
held  that  C.'s  equity  was  superior  to  his,  and  refused  to  allow 
the  subrogation.    So,  when  land  subject  to  the  lien  of  a  mort- 
gage or  a  judgment  has  been  conveyed  bonaJidetoT  value  to  a 
third  person,  judgment  or  mortgage  creditors  cannot  compel  the 
senior  creditor  to  proceed  against  that  land,  as  the  equity  of  the 
purchaser  is  equal  to  theirs :  Ojrvis  v.  Newell,  17  Conn.  97 ; 
Cannon  v.  Hudson,  5  Del.  Ch.  112  ;  Cannon  v.  Hudson,  6  Houst. 
(Del.)  21 ;  Rush  v.  State,  20  Ind.  432 ;  Mechanics'  Bdg.  &  Loan 
Assn.  V.  Conover,  14  N.  J.  Eq.  219;   Reynolds  v.  Tooker,  18 
Wend.  (N.  Y.)  591;  Bruner's  Appeal,  7  W.  &  S.  (Pa.)  269; 
Douglass's  Appeal,  48  Pa.  223 ;  M'Cormick's  Appeal,  57  Pa.  54 ; 
Withers  v.  Carter,  4  Gratt.  (Va.)  407.     This  is  true  a  fortiori, 
when  the  conveyance  is  with  a  warranty  against  encumbrances: 
Craigmiles  v.  Gamble,  85  Ga.  439.    If  a  mortgagee  releases  part 
of  the  mortgaged  premises,  with  notice  that  the  rest  has  been 
sold  to  a  prior  purchaser,  he  thereby  discharges  the  latter  from 
liability  for  so  much  of  the  mortgage  debt  as  could  have  been 
made  out  of  the  parcel  released :  George  v.  Wood,  9  Allen, 
(Mass.)  80;  Carutherst;.  Hall,  10  Mich.  40;  Brown  v,  Simons, 
44  N.  H.  475 ;  Hoy  v,  Bramhall,  19  N.  J.  Eq.  74,  565 ;  Mount  r. 
Potts,  23  N.  J.  Eq.  188;  Gouverneur  v.  Lynch,  2  Paige  Ch.  (N. 
Y.)  300;  Guion  v,  Knapp,  6  Paige  Ch.  (N.  Y.)  43;  Patty  v. 
Pease,  8  Paige  Ch.  (N.  Y.)  277;  Howard  Ins.  Co.  t7.Hal8ey,8 
N.  Y.  271,  affirming  4  Sandf.  565;  Paxton  v.  Harrier,  11   Pa. 
312;  a  conveyance  for  value,  made  after  judgment,  with  the 
knowledge  of  the  judgment  creditor,  will  prevent  him  from  pro- 
ceeding against  the  premises  conveyed,  if  the  other  property  8ul>- 
ject  to  the  judgment  is  sufficient  to  satisfy  it :  Daly  v.  Ely,  51 
N.  J.  Eq.  104 ;  and  when  a  landlord  has  a  first  lien  for  rent  on 
a  stock  of  goods  which  is  mortgaged,  and  also  on  another  stock 
which  was  formerly  part  of  the  mortgaged  stock,  but  which  is 
not  covered  by  the  mortgages,  and  at  the  mortgage  sale  waives 
his  lien  on  the  mortgaged  stock  in  favor  of  the  mortgagees,  he 
thereby  waives  his  lien  on  the  stock  not  mortgaged,  as  aorainst 
the  purchasers  of  the  latter  :   John  V.  Farwell  Co.  v.  Stick, 
(Iowa,)  61  N.  W.  Rep.  565. 
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10.  Marshaling  in  Case  of  Insolvenoy  and  Bankruptcy.— 
The  rule  as  to  the  marshaling  of  assets  does  not  apply  when  a 
debtor  has  become  insolvent,  and  assigned  for  the  benefit  of 
creditors.  In  such  a  case  a  creditor  who  holds  a  collateral  se- 
curity may  prove  before  the  assignee  for  his  whole  debt,  without 
any  deduction  or  abatement  for  the  securities  which  he  holds, 
unless  their  value,  or  the  amount  realized  from  them,  together 
with  the  dividend,  exceeds  the  amount  of  the  debt ;  and  then, 
it  would  seem,  he  may  recover  such  a  dividend  as,  with  the  se- 
curities, equals  the  amount  of  his  debt :  Mason  v.  Bogg,  2  My. 
&  Cr.  448 ;  Kellock's  Case,  3  L.  R.  Ch.  769 ;  Findlay  v,  Hosmer, 
2  Conn.  350;  In  re  Bates,  118  111.  524;  Clarke  v,  Henshaw,  30 
Ind.  144;  Logan  t?.  Anderson,  18  B.  Mon.  (Ky.)  114;  Cornish 
V.  Willson,  6  Gill,  (Md.)  299;  Moses  v.  Ranlet,  2  N.  H.  488; 
Jervis  v.  Smith,  7  Abb.  Pr.  N.  S.  (N.  Y.)  217  ;  Peo.  v,  E.  Reming- 
ton &  Sons,  121  N.  Y.  328;  Shunk's  Appeal,  2-  Pa.  304; 
Patten's  Appeal,  45  Pa.  151 ;  Bair's  Appeal,  82  Pa.  113 ;  AU^n 
r.  Danielson,  15  R.  I.  480,  overruling  Knowles's  Petition, 
13  R.  I.  90;  Putnam  v.  Russell,  17  Vt.  54;  West  v,  Bk. 
of  Rutland,  19  Vt.  403.  In  bankruptcy,  under  the  statutes, 
the  rule  is  diflFerent;  the  creditor  can  only  prove  for  the 
balance  of  his  debt  over  his  securities,  unless  he  surrenders  the 
latter:  Ex  parte  FamBWOTth,  1  Low.  (U.  S.)497;  /nreBigelow, 
2  Benedict,  (U.  S.)  480 ;  Cook  v,  Farrington,  104  Mass.  212 ; 
Wallace  v,  Conrad,  3  Brewst.  (Pa.)  329 ;  and  a  few  courts  have 
adopted  this  rule  in  cases  of  insolvency :  Greenwood  v.  Taylor, 
1  R.  &  M.  185 ;  Lowry  Bkg.  Co.  v.  Empire  Lumber  Co.,  91  Ga. 
624 ;  Wurtz  v.  Hart,  13  Iowa,  515 ;  Third  Natl.  Bk.  of  Baltimore 
t7.  Lanahan,  66  Md.  461;  Amory  v.  Francis,  16  Mass.  308; 
Famum  v.  Boutelle,  13  Mete.  (Mass.)  159.  Moreover,  in  insol- 
vency proceedings,  the  mortgage  creditor  is  not  bound  to  look 
to  other  property  also  affected  by  his  mortgage,  in  the  hands  of 
third  persons,  as  every  part  of  the  property  mortgaged  is  liable 
for  the  payment  of  the  debt :  Andrus  v.  Creditors,  46  La.  An. 
1351. 
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plaint^Demurrer. 

HOWARD  V.  IRON  &  LAND  CO.  et  al. 

(Supreme  Court  of  Minnesota.    Oct.  30,  1895.) 

(64  N.  W.  Rep.  896.) 

The  defendant,  the  Iron  &  Land  Ck)mpany,  executed  its  bonds  or 
debentures,  which  contained  the  following:  **The  company  hereby 
charges  with  such  payment  [of  the  debentures]  its  undertaking,  all  its 
property  whatsoever  and  wheresoever,  both  present  and  future.''  Hddf 
that,  as  between  the  parties,  this  created  an  equitable  mortgage,  which 
might  be  enforced. 

In  an  action  to  foreclose,  certain  parties  were  made  defendants,  the 
complaint  alleging,  in  substance,  that  they  claimed  some  interest  in  or 
lien  upon  the  mortgaged  premises,  but  that  such  interest  or  lien,  if  any, 
was  janior  and  subsequent  to  the  lien  of  plaintiff's  mortgage.  RM,  thai 
this  was  sufficient ;  that,  if  defendants  had  any  interest,  it  was  incumbent 
on  them  to  set  it  up  by  answer.  Also,  they  could  not,  by  demurrer  to  the 
complaint,  raise  the  point  that  plaintiff's  mortgage  was  on  its  face  void 
as  to  creditors  and  subsequent  encumbrancers ;  that  that  question  could 
only  be  raised  after  they  had  answered,  setting  up  their  interest,  and 
showing  that  they  were  such  creditors  or  encumbrancers ;  that  upon 
demuiTer  on  the  ground  that  the  complaint  did  not  state  a  cause  of 
action,  the  only  question  which  they  could  raise  was  whether  the  com- 
plaint showed  a  valid  mortgage  as  between  the  parties. 

Appeal  from  District  Court,  St.  Louis  county ;  S.  H. 
MoKR,  Judge. 

Action  by  George  Charles  Howard  against  the  Iron  & 
Land  Company,  the  American  Loan  &  Trust  Company,  and 
others.  From  an  order  sustaining  demu^rrers  to  the  com- 
plaint, plaintiff  appeals.     Reversed. 

Cash,  Williama  &  Chester,  {Moran,  Kraus  &  Mayer,  of  coun- 
sel,) for  appellant. 

L.  E,  Jvdson  and  J.  L.  Washburn^  for  respondents. 

Mitchell,  J. — This  action  was  brought  to  foreclose  an 
alleged  equitable  mortgage  on  real  estate,  executed  by  the 
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defendant,  the  Iron  &  Land  Company.  The  other  defend- 
ants were  made  parties  as  junior  encumbrancers.  The 
equitable  mortgage  is  claimed  to  have  been  created  by  the 
execution  of  certain  "  mortgage  debenture  bonds,"  each  of 
the  tenor  following  : 

"  Debenture. 

"(1)  The  Iron  &Land  Company  of  Minnesota,  Limited, 
hereinafter  called,  *  Tiie  Company,*  will,  on  tlie  first  day  of 
May,  1899,  pay  to  the  bearer,  on  presentation  of  this  deben- 
ture, the  sum  of  £50.  (2)  The  company  will  in  the  meantime, 
and  thereafter  until  the  principal  moneys  and  interest  shall 
have  been  fully  paid,  pay  interest  thereon  at  the  rate  of  seven 
percent,  per  annum,  by  equal  half-yearly  payments,  on  every 
first  day  of  November  and  first  day  of  May,  in  accordance 
with  the  coupons  annexed  hereto.  (3)  The  company  hereby 
charges  with  such  payment  its  undertaking,  all-  its  property 
whatsoever  and  wheresoever,  both  present  and  future.  (4) 
This  debenture  is  issued  subject  to  the  conditions  indorsed 
hereon. 

"  Conditions. 

"  (1)  This  debenture  is  one  of  a  series  of  2,000  deben- 
tares,  each  for  securing  the  principal  sum  of  £50,  issued  or 
about  to  be  issued  by  the  company.  The  debentures  of  the 
said  series  are  all  to  rank  pari  passu  as  a  first  charge  upon  the 
property  hereby  charged,  without  any  reference  [deference  ?] 
or  priority  one  over  another ;  and  such  charge  is  to  be  a  float- 
ing security,  but  so  that  the  company  is  not  to  be  at  liberty 
to  create  any  mortgage  or  charge  in  priority  to  the  said 
debenture." 

The  allegation  of  the  complaint  as  to  the  defendants  other 
than  the  mortgagees  is,  in  substance,  the  usual  one,  that 
they  claim  some  interest  in  or  lien  upon  the  mortgaged 
premises,  but  that  such  interest  or  lien,  if  any,  is  subject  and 
junior  to  the  lien  of  plaintiffs  mortgage.  As  to  the  defend- 
ant, Albert  Scheffer,  it  is  further  alleged  that  he  claims  his 
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interest  or  lieu  by  virtue  of  a  judgment  rendered  in  bis 
favor  against  the  Iron  &  Land  Company  upon  its  "  second 
mortgage  debenture  bonds,"  which  on  their  face  recited  the 
issue  of  plaintiflfs  "  first  mortgage  debenture  bonds/'  and 
that  the  lien  created  by  the  **  second  debenture  mortgage 
bonds  "  should  be  subject  and  inferior  to  the  lien  created  by 
the  "  first  mortgage  debenture  bonds,"  of  which  fact  ScheflFer 
had  notice  before  he  obtained  his  pretended  judgment.  The 
complaint  further  alleges  that  this  judgment  was  rendered 
without  any  due  or  legal  service  upon  the  Iron  &  Land 
Company,  and  that  the  company  never  appeared  in  the 
action,  or  in  any  manner  submitted  itself  to  the  jurisdiction 
of  the  court;  which,  if  true,  would  render  the  judgment 
void  for  want  of  jurisdiction  of  the  person  of  the  defendant. 
To  this  complaint  the  several  defendants  other  than  the 
mortgagor  company  interposed  demurrers.  The  only 
ground  of  demurrer  necessary  to  be  considered  is  that  the 
complaint  does  not  state  facts  sufiicient  to  constitute  a  cause 
of  action. 

The  contentions  of  the  defendants  are :  (1)  That  these 
debenture  bonds  do  not  create  any  lien  upon  the  property 
of  the  company,  or  constitute  an  equitable  mortgage  ;  (2) 
that,  even  if  they  did  constitute  such  a  mortgage  as  between 
the  parties,  it  is  void  as  to  them  as  creditors  of  the  mort- 
gagor. We  have  not  received  from  counsel  the  aid  which 
we  might  have  reasonably  expected  in  view  of  the  apparent 
magnitude  of  the  interests  involved,  but,  after  mature  reflec- 
tion, we  have  come  to  the  conclusion  that  the  second  ques- 
tion cannot  be  raised  by  demurrer  to  the  complaint.  The 
complaint  does  not  allege  that  the  defendants  have  any  lien 
upon  or  interest  in  the  premises,  but  merely  that  they  claim 
to  have,  and  that,  if  they  have,  it  is  junior  and  subject  to 
plaintift^s  lien.  This  general  mode  of  statement  in  foreclos- 
ure suits  was  long  ago  introduced  into  the  chancery  practice 
by  rule  of  court  in  New  York,  as  it  is  said,  by  Chancellor 
Walworth,  ^n4  is  now  universally  adopted  and  followed, 
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and  is  held  to  be  still  sufficient  under  the  reformed  or  code 
procedure.  It  is  in  the  nature  of  a  challenge  to  the  defend- 
ants to  disclose  what  their  interest,  if  any,  is.  If  they  have 
any  interest,  and  wish  to  defend  the  suit,  they  must,  by 
answer,  set  it  up :  Drury  v.  Clark,  16  How.  Pr.  (N.  Y.) 
424 ;  Frost  v.  Koon,  30  N.  Y.  428-448 ;  Poett  v.  Stearns, 
28  Cal.  226 ;  Anthony  v,  Nye,  30  Cal.  401.  It  follows  that, 
if  the  complaint  states  a  good  cause  of  action  against  the 
mortgagor — that  is,  states  facts  that  show  that  there  was  an 
equitable  mortgage,  valid  as  against  the  mortgagor — it  is 
not  demurrable.  The  question  whether  such  mortgage  is 
void  as  to  creditors  can  only  be  raised  after  the  defendants 
have  answered  setting  up  their  interest  in  or  lien  upon  the 
premises.  Unless  they  have  such  interest  or  lien,  they  are 
not  in  position  to  raise  the  question.  It  is  true  that  the 
complaint  sets  out  the  nature  of  Scheffer's  claim,  but  it  also 
alleges,  in  effect,  that  he  has  no  lien  at  all,  because  his  pre- 
tended judgment  is  void  for  want  of  jurisdiction  of  the 
defendant.  Therefore,  in  our  judgment,  the  only  question 
open  to  the  defendants  on  their  demurrers  is  t!ie  first  one, 
viz. :  whether  the  contract  contained  in  the  "  mortgage 
debenture  bonds  "  created,  as  between  the  parties,  a  valid 
equitable  mortgage  upon  the  property  of  the  Iron  &  Land 
Company.  In  our  opinion,  it  did.  Every  express  agree- 
ment in  writing,  whereby  the  party  clearly  indicates  an 
inteation  to  make  some  particular  property  therein  described 
a  security  for  debt,  creates  an  equitable  lien  upon  tlie  prop- 
erty which  is  enforceable.  The  form  of  the  writing  is  not 
important,  provided  it  sufficiently  appears  that  it  was  thereby 
intended  to  create  a  security.  If  that  intention  appears,  it 
will  create  a  mortgage  in  equity,  or  a  specific  lien  on  the 
property  so  intended  to  be  mortgaged :  Pom.  Eq.  Jur. 
§§  1235,  1236  ;  Payne  v.  Wilson,  74  N.  Y.  348  ;  Daggett  v. 
Rankin,  31  Cal.  321  ;  Canal  Co.  v.  Vallette,  21  How.  414. 
The  language  "  hereby  charges  with  such  payment  all  its 
property   whatsoever   and   wheresoever,   both  present   and 
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future/'  clearly  expresses  a  present  purpose  to  pledge  all  the 
company's  property  for  the  payment  of  the  debentures, 
and  also  the  intention  to  effect  that  purpose  by  the  writing 
itself.  That  was  sufficient.  In  order  to  create  a  valid  lien, 
at  least  as  between  the  parties,  it  was  not  necessary  to  par- 
ticularly and  specifically  describe  the  property.  From  the 
nature  of  the  mortgage,  that  was  impossible.  The  descrip- 
tion, "  all  its  property  whatsoever  and  wheresoever,  both 
present  and  future,"  sufficiently  describes  and  identifies  the 
property  intended  to  be  mortgaged :  Wilson  v,  Boyce,  92 
U.  S.  320.  There  is  nothing  in  Gardners.  McClure,  6  Minn. 
250,  (Gil.  167,)  inconsistent  with  the  views  above  expressed. 
In  that  case  the  writing  accompanying  the  deposit  of  the 
title  deeds  merely  stated  the  purpose  for  which  they  were 
deposited,  and  contained  no  language  purporting  to  create 
any  interest  in  the  land,  or  of  any  intention  to  do  so  except 
by  deposit  of  the  deeds.  The  Iron  &  Land  Company  is  an 
English  company,  and  these  debentures  were  evidently 
intended  to  be  issued  under  the  provisions  of  their  "  Com- 
panies' Clauses  Act "  of  1863,  which  regulates  the  creation 
of  debenture  stock  or  bonds  in  companies,  and  makes  it  a 
prior  charge  on  the  undertaking.  The  evident  purpose  as 
well  as  effect  of  the  provisions  of  these  debentures  is  to  create 
a  charge  in  the  nature  of  a  floating  mortgage,  as  security 
for  their  payment,  upon  all  the  property  of  the  company, 
present  and  future,  but  which  would  in  the  meantime  leave 
the  company  at  liberty  to  sell  and  dispose  of  any  of  it  in 
the  course  of  its  business,  free  from  the  encumbrance  of  the 
mortgage,  without  being  required  to  apply  the  proceeds  to 
the  payment  of  the  mortgage  debt.  As  we  have  no  such 
statute,  it  is  quite  evident  that  such  a  form  of  security  is  in 
many  respects  wholly  unsuited  to  this  state,  and  that  very 
serious  questions  will  arise  as  to  its  validity  or  effect  as 
against  creditors  and  subsequent  purchasers.  But  no  such 
questions  are  presented  by  these  demurrers.  The  order  sus- 
taining the.  demurrers  is  therefore  reversed. 
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EQUITABLE  MOBTQAQES. 


L  Instruments  Pledging  Property  as  Security  .—Any  instru- 
ment which  pledges  property  for  the  payment  of  a  debt  will  be 
regarded  in  equity  as  a  mortgage  thereof :  Redmayne  v,  Forster, 
2  L.  R.  Eq.  467  ;  Carter  v.  Wake,  4  Ch.  D.  605 ;  General  Credit 
&  Discount  Co.  v.  Glegg,  22  Ch.  D.  549 ;  Cradock  v,  Scottish 
Provident  Inst,  63  L.  J.  Ch.  15  ;  Shillaber  v.  Robinson,  97  U.  S. 
68  ;  Gest  v.  Packwood,  39  Fed.  Rep.  525  ;  Central  Trust  Co.  v. 
Bridges,  67  Fed.  Rep.  753 ;  Cross  v.  Hepner,  7  Ind.  359 ;  Over- 
street  V.  Baxter,  30  Kans.  55 ;  McDonald  v.  Kellogg,  30  Kans. 
170 ;  Bradley  v.  MerriU,  88  Me.  319 ;  Hicks  v.  Hicks,  5  Gill  & 
J.  (Md.)  75;  CuUen  v.  Carey,  146  Mass.  50;  Harriman  v. 
Wobum  Electric  Light  Co.,  163  Mass.  85 ;  Batty  v.  Snook,  5 
Mich.  231 ;  Parsell  v.  Thayer,  39  Mich.  467 ;  Fisk  v.  Stewart, 
24  Minn.  97 ;  Leiweke  v,  Jordan,  59  Mo.  App.  619 ;  Malloy  v. 
Malloy,  35  Neb.  224;  Watkins  t;.  Vrooman,  51  Hun,  (N.  Y.) 
175  ;  Pemberton  v,  Simmons,  100  N.  C.  316  ;  Strouse  v,  Cohen, 
113  N.  C.  349;  Marshall  v.  Stewart,  17  Ohio,  356;  Mellon  v, 
Lemmon,  111  Pa.  56;  Read  v.  Gaillard,  2  Desau.  (S.  Car.)  552  ; 
Dunman  v.  Coleman,  59  Tex.  199 ;  Armstrong  v.  Burkitt,  (Tex,) 
34  S.  W.  Rep.  759 ;  Wayt  v.  Carwithen,  21  W.  Va.  516.  An 
agreement  to  give  a  mortgage  as  security  for  a  debt,  whether 
written  or  oral,  will  therefore  constitute  a  good  equitable  mort- 
gage :  Bridgeport  Electric  &  Ice  Co.  v,  Meader,  72  Fed.  Rep.  115 ; 
Remington  v.  Higgins,  54  Cal.  620 ;  Hall  v.  Hall,  50  Conn.  104 ; 
Union  Mut.  Life  Ins.  Co.  v,  Slee,  110  111.  36 ;  Williams  v.  Rice, 
60  Mich.  102  ;  McCarty  v.  Brackenridge,  1  Tex.  Civ.  App.  170 ; 
and  so  will  a  stipulation  in  a  lease  that  buildings  are  mort- 
gaged to  secure  the  rent :  Barroilhet  v.  Battelle,  7  Cal.  450 ; 
a  lease  giving  the  lessor  a  lien  for  rent :  First  Natl.  Bk.  t?. 
Adam,  (111.)  25  N.  E.  Rep.  576;  Smith  v,  Taber,  46  Hun,  (N. 
Y.)  313;  Betsinger  v.  Schuyler,  46  Hun,  (N.  Y.)349;  a  lease 
made  as  security  to  the  lessee  for  his  support  by  the  lessor : 
Lanfair  v,  Lanfair,  18  Pick.  (Mass.)  299;  or  as  security  for  a 
debt :  Jackson  v.  Green,  4  Johns.  (N.  Y.)  186  ;  an  "  irrevocable 
power  of  attorney  "  to  collect  rents  :  Abbott  v,  Stratton,  9  Ir. 
Eq.  Rep.  233 ;  Joseph  Smith  Co.  v.  McGuinness,  14  R.  I.  59 ; 
an  assignment  of  the  rents  and  profits  of  leased  premises  :  Ex 
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parte  Wills,  1  Ves.  Jr.  162 ;  bonds  issued  by  a  company,  as  in 
the  present  case,  pledging  the  real  and  personal  property  of  the 
company  for  the  debt  and  interest,  though  no  mortgage  is  actu- 
ally executed  to  secure  them  :  Duncan  v.  Proprietors  of  Water 
Works,  8  Price,  697  ;  White  Water  Valley  Canal  Co.  v.  Vallette, 
21  How.  414;  Harriman  v,  Wobum  Electric  Light  Co., 
163  Mass.  85  ;  an  agreement  by  which  a  debtor  holds  his  prop- 
erty "  in  trust  for  the  creditors  signing  this  agreement ;  and 
whenever  the  same  is  sold,  the  proceeds  of  said  sales  shall  be 
appropriated  and  paid  over,  as  soon  as  received,  pro  rata  among 
the  subscribers  :"  Newlin  v,  McAfee,  64  Ala.  357 ;  and  an  instru- 
ment designated  "  memoranda  of  contract,"  signed  by  two 
persons,  reciting  that  one  had  previously  obtained  a  sum  of 
money  from  the  other,  with  which  he  purchased  certain  land 
therein  described,  and  providing  that  "  the  use  and  control  of 
the  said  land  "  I  do  hereby  turn  over  to  the  said  "  other  per- 
son "  until  sold,  and  when  sold  the  "  sum  "  above  named,  and 
one-half  of  the  advance  over  ...  I  will  pay  to  "  the  other :" 
Brown  v.  Brown,  103  Ind.  23.  In  Watts  v,  Kellar,  56  Fed. 
Rep.  1,  the  complainant  and  defendant  entered  into  a  written 
contract  that,  if  the  former  would  buy  a  certain  lot  of  a  third 
person  for  $7,000,  the  latter  would  buy  it  of  him  at  the  end  of 
the  year  for  $7,700,  if  he  elected  to  sell.  He  bought  it  accord- 
ingly, and  at  the  end  of  the  year  tendered  a  deed  to  the  defend- 
ant, and  afterwards  brought  a  bill  alleging  that  the  transaction 
was  well  understood  to  be  in  the  nature  of  a  loan,  with  a  reser- 
vation that  he  might  return  it  if  he  should  so  elect  On  de- 
murrer, the  contract  was  held  to  be  a  mortgage. 

2.  Reservation  of  Title  or  Lien— Bond  to  Conyey  Title.— 

Whenever  the  grantor  retains  the  legal  title  as  security  for  the 
payment  of  the  purchase  money  by  the  grantee,  th^  transaction 
is  tantamount  to  a  mortgage :  Moore  v.  Lackey,  .53  Miss.  85 ; 
Cleveland  v.  Martin,  2  Head,  (Tenn.)  128 ;  and  a  provision  that 
the  title  shall  not  pass  until  the  purchase  money  is  paid  will 
make  it  such :  Pugh  v.  Holt,  27  Miss.  461 ;  Carr  v.  Holbrook, 
1  Mo.  240.  A  reservation  in  a  deed  of  a  lien  for  the  purchase 
money  will  also  be  equivalent  to  a  mortgage ;  and  if  the  deed  is 
recorded,  or  he  has  other  notice  of  its  conditions,  a  purchaser  of 
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the  land,  whether  at  private  or  judicial  sale,  will  take  the  land 
charged  with  the  lien :  King  v.  Young  Men's  Assn.,  1  Woods, 
(U.  S.)  386 ;  Hall  v.  Mobile  &  Montgomery  Ry.  Co.,  58  Ala.  10; 
Dingley  v.  Bank  of  Ventura,  57  Cal.  467 ;  Carpenter  v.  Mitchell, 
54  111.  126 ;  Markoe  v,  Andras,  67  111.  34 ;  Radford  v,  Folsom, 
58  Iowa,  473;  Thompson  v.  Heffner,  11  Bush,  (Ky.)  353; 
Davis  V,  Hamilton,  50  Miss.  213 ;  Stricklin  v.  Cooper,  55  Miss. 
624  ;  Heist  v.  Baker,  49  Pa.  9  ;  White  v.  Downs,  40  Tex.  225 ; 
Masterson  v,  Cohen,  46  Tex.  520.  Similarly,  a  bond  given  to 
convey  upon  payment  of  the  purchase  price  will  constitute  a 
mortgage  from  the  vendee  to  the  vendor:  Smith  v.  Robinson,  13 
Ark.  533 ;  Lewis  v.  Boskins,  27  Ark.  61 ;  Merritt  i\  Judd,  14 
Cal.  59  ;  Purdy  t?.  BuUard,  41  Cal.  444 ;  Scroggins  v.  Hoadley, 
56  Ga.  165 ;  Dukes  v.  Turner,  44  Iowa,  575 ;  Tanner  v.  Hicks, 
4  S.  &  M.  (Miss.)  294 ;  Richards  v.  Fisher,  8  W.  Va.  55.  In 
Pennsylvania,  all  such  liens  are  discharged  by  a  judicial  sale: 
Hiester  v.  Green,  48  Pa.  96 ;  Strauss's  Appeal,  49  Pa.  353 ; 
Pierce  v.  Gardner,  83  Pa.  211. 

3.  Assignment  of  Contracts,  etc.,  for  Sale  of  Land.— An 

assignment  of  a  contract  for  the  purchase  of  land,  with  agree- 
ment to  re-assign,  on  performance  of  conditions,  will  constitute 
an  equitable  mortgage,  even  though  the  contract  itself  be  con- 
ditional :  Fitzhugh  v.  Smith,  62  111.  486 ;  Curtis  v.  Buckley,  14 
Kans.  449 ;  Meigs  v.  McFarlan,  72  Mich.  194 ;  Brockway  v.  Wells, 
1  Paige  Ch.  (N.  Y.)  617  ;  Swegle  v.  Belle,  20  Oreg.  323 ;  Lovejoy 
V.  Chapman,  23  Oreg.  571 ;  Fessler's  Appeal,  75  Pa.  483 ;  Kinports 
V.  Boynton,  120  Pa.'  306 ;  Bull  v.  Shepard,  7  Wis.  449.  So  will  the 
assignment  of  a  bond  conditioned  for  the  delivery  of  a  deed : 
Hays  V,  Hall,  4  Port.  (Ala.)  374 ;  Baker  v.  Bishop  Hill  Colony, 
45  m.  264;  Newhouse  v.  Hill,  7  Blackf.  (Ind.)  584;  Jones  r. 
Lapham,  15  Kans.  540 ;  Alderson  v.  Ames,  6  Md.  52 ;  Morris  v, 
Nyswanger,  5  S.  Dak.  307 ;  and  an  assignment  of  a  certificate 
of  purchase  of  public  land :  Hill  v.  Eldred,  49  Cal.  398 ;  Case  r. 
McCabe,  35  Mich.  100;  Burrows  v.  Hovland,  40  Neb.  464; 
Stover  V.  Bounds,  1  Ohio  St.  107 ;  Ross  v.  Mitchell,  28  Tex.  150 ; 
Mowry  v.  Wood,  12  Wis.  413 ;  Dodge  v.  Silverthom,  12  Wis. 
644 ;  Jarvis  v.  Dutcher,  16  Wis.  307. 
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4.  Informal  Mortgages.— A  mortgage  which  is  not  valid  be- 
cause of  some  informality  in  its  execution  will  nevertheless  be 
good  as  an  equitable  mortgage ;  and  its  lien  will  be  prior  to  all 
those  that  attach  after  its  date,  though  a  subsequent  mortgage 
is  executed  on  account  of  the  informality  in  the  first  one : 
Flagg  V.  Mann,  2  Sumn.  (U.  S.)  486 ;  Daggett  v.  Rankin,  31 
Cal.  321 ;  Jones  v.  Brewington,  58  Mo.  210 ;  Payne  v.  Wilson, 
74  N.  Y.  348.  Accordingly,  such  an  instrument  will  create  a 
valid  lien,  though  the  seal  be  omitted :  Kelleran  v.  Brown, 
4  Mass.  443  ;  Eaton  v.  Green,  22  Pick.  (Mass.)  526 ;  McClurg  v, 
Phillips,  49  Mo.  315 ;  Gill  v.  Clark,  54  Mo.  415 ;  Dunn  t?. 
Raley,  58  Mo.  134  ;  Harrington  v.  Fortner,  58  Mo.  468  ;  Woods 
V.  Wallace,  22  Pa.  171 ;  Bullock  v.  Whipp,  15  R.  I.  195 ;  Bryce 
V,  Massey,  35  S.  Car.  127 ;  though  it  is  not  acknowledged  or 
witnessed  according  to  legal  requirements :  Margarum  v.  J.  S. 
Christie  Orange  Co.,  (Fla.)  19  So.  Rep.  637  ;  Marable  v,  Mayer, 
78  Ga.  60 ;  Benton  v.  Baxley,  90  Ga.  296 ;  Ralston  v.  Moore, 
83  Ky.  571 ;  Abbott  v,  Godfroy,  1  Mann.  (Mich.)  178 ;  Black  v. 
Gregg,  58  Mo.  565 ;  Wilson  v,  Kimmel,  (Mo.)  19  S.  W^  Rep.  24 ; 
Hannah  v,  Davis,  112  Mo.  599;  Lake  v,  Doud,  10  Ohio,  415; 
Frank  v.  Hicks,  (Wyo.)  35  Pac.  Rep.  475;  corUray  Parret  r. 
Shaubhut,  5  Minn.  323 ;  Thompson  v,  Morgan,  6  Minn.  292 ; 
or  though  it  is  not  properly  attested  :  Janes  v.  Penny,  76  Ga. 
796 ;  or  though  the  name  of  the  grantee  is  omitted  :  Bumside 
V,  Wayman,  49  Mo.  356 ;  McQuie  v,  Peay,  58  Mo.  56 ;  but  not 
when  the  mortgagor  has  not  signed  it :  Goodman  v.  Randall, 
44  Conn.  321.  If  signed,  however,  the  omission  of  the  name 
of  the  mortgagor  from  the  body  of  the  instrument  will  not 
vitiate  it :  Sheldon  v.  Carter,  90  Ala.  380 ;  see,  howeyer, 
Davidson  v.  Ala.  Iron  &  Steel  Co.,  (Ala.)  19  So.  Rep.  390. 

6.  Equitable  Mortgage  in   Favor  of    Third  Person.— An 

equitable  mortgage  may  be  made  in  favor  of  another  than  the 
grantor :  Reigard  v.  McNeil,  38  111.  400 ;  Brey  v.  Barbour,  (Ky.) 
20  S.  W.  Rep.  899 ;  First  Natl.  Bk.  v.  Kreig,  21  Nev.  404 ; 
Barton  v.  May,  3  Sandf.  Ch.  (N.Y.)  450;  Ryan  r.  Dox,  34 
N.  Y.  307 ;  Sahler  t?.  Signer,  44  Barb.  (N.  Y.)  606;  McPherson  v. 
Rollins,  107  N.  Y.  316 ;  Phelan  v.  Pitzpatrick,  84  Wis.  240. 
Thus,  a  written  power  to  an  agent  to  sell  any  or  all  of  the  prop- 
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erty  of  the  principal  which  might  be  in  his  hands,  and  to  apply 
the  proceeds  to  the  security  or  pajrment  of  a  specified  debt,  will 
constitute  such  a  mortgage :  Knapp  v.  Alvord,  10  Paige  Ch. 
(N,  Y.)  205. 


Hnisance— Injury  to  Health— Abatement-^IoJ unction. 

MILLHISER  ET  AL.  V.  WILLARD  et  al. 

(Supreme  Court  of  Iowa.     Dec.  12,  1895.) 
(65  N.  W.  Rep.  325.) 

Where  a  rendering  establishment  located  within  a  city,  while  operated 
80  as  to  give  the  least  possible  offence,  so  contaminates  the  atmosphere 
as  to  affect  the  comfort  and  health  of  the  occupants  of  houses  in  its 
vicinity,  and  there  is  nothing  in  the  character  of  the  business  which  re- 
quires that  it  shall  be  carried  on  in  its  present  location,  the  owners  and 
occupants  of  the  houses  may  enjoin  its  further  maintenance,  under  Code, 
2  3331,  providing  that  whatever  is  injurious  to  health  or  offensive  to  the 
senses  is  a  nuisance  which  may  he  enjoined  by  any  person  injured 
thereby,  though  the  general  public  is  affected  in  the  same  manner  as 
the  occupants. 

Appeal  from  District  Court,  Marshall  county  ;  George  H. 
Carr,  Judge. 

Action  in  equity  to  enjoin  the  maintenance  and  for  the 
abatement  of  a  nuisance.  There  was  a  hearing  on  the 
merits,  and  a  decree  for  the  plaintiffs.  The  defendants 
appeal.     Affirmed. 

0.  Caswell,  for  appellants. 

J.  L.  Carney  and  T.  Brown,  for  appellees. 

Robinson,  J. — ^The  defendants  are  copartners,  and,  under 
the  firm  name  of  H.  Willard,  Son  <fe  Co.,  had,  for  some  years 
prior  to  the  commencement  of  this  action,  maintained  a  ren- 
dering establishment  within  the  corporate  limits  of  the  city 
of  Marshalltown,  on  premises  which  are  particularly  de- 
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scribed.  The  plaiutiffs  own  aud  occupy,  in  the  same; 
locality,  other  premises,  including  dwelling-houses.  The 
plaintiffs  allege  and  the  evidence  shows  that^  for  tliree 
years  preceding  the  commencement  of  this  action,  the 
defendants  had  maintained  on  their  premises  large  thinks, 
in  which  were  habitually  rendered  the  carcasses  of  hogs, 
cattle,  and  horses  which  had  died  from  disease  or  accidental 
causes ;  that  during  the  time  stated  large  numbers  of  such 
carcasses  were  transported  to  the  establishment,  in  different 
stages  of  decomposition,  and  there  steamed,  the  fats  ex- 
tracted, and  the  residuum,  called  "  tankage,"  disposed  of  by 
burying  it  in  pits,  hauling  it  onto  land  in  the  neighborhood, 
or  shipping  it  to  Chicago.  Some  hides  and  tallow  were  also 
treated  on  the  place.  It  is  contended  by  the  appellants 
that  carcasses  were  received  only  when  frozen,  in  the  winter 
season,  or  at  other  seasons  but  a  short  time  after  the  animals 
had  died,  and  before  decomposition  had  become  noticeable ; 
that  the  carcasses  are  cut  into  pieces,  placed  in  the  tanks, 
covered  with  water,  and  sealed  up  so  that  no  odors  escape ; 
that  steam  is  then  introduced  into  the  tanks,  the  gases  are 
drawn  off  through  a  pipe  which  opens  into  the  firebox  of 
the  boiler,  where  the  gases  are  consumed,  and  that  no  odors 
therefrom  escape ;  that  in  warm  weather  carcasses  unfit  for 
rendering,  and  the  tankage,  are  buried  in  pits,  and  noxious 
and  disagreeable  odors  are  thereby  almost  wholly  prevented. 
There  is  much  testimony  which  tends  to  support  the  claims 
of  the  appellants.  Men  who  have  been  employed  in  the 
establishment  testify  strongly  in  support  of  those  claims, 
their  evidence  tending  to  show  that  odors  can  seldom  be 
discerned  beyond  the  grounds  occupied  by  the  defendants. 
Officials  of  the  city  of  Marshalltown  to  whom  complaints 
were  made  visited  the  premises  frequently,  and  testify,  in 
substance,  that  the  establishment  was  well  conducted,  so  far 
as  they  had  observed,  and  that  the  odors  therefrom  were 
noticeable  only  a  short  distance  away.  These  witnesses  are 
corroborated  by  others.     We  are  satisfied,  however,  by  the 


MILLHISER   V,  WILLARD.  447 

testimony  of  numerous  witnesses  who  live  in  the  immediate 
vicinity  of  the  premises,  and  of  others  who  have  passed 
them  frequently,  that  the  claims  of  the  defendants  are  only 
in  part  well  founded.     They  entrusted  the  operating  of  the 
establishment  to  employes,  and  gave  it  but  little  personal 
attention.   At  times  it  was  so  conducted  as  to  give  but  little 
ground  for  complaint,  but  at  other  times  carcasses  in  ad- 
vanced stages  of  decomposition  were  brought  to  the  premises, 
and  there  permitted  to  remain  until  the  stench  emitted  be- 
came intolerable.     Pits  prepared  for  the  tankage  were  par- 
tially filled,  and  left  so  insufficiently  covered  that  they  were 
very  oflFensive  to  the  neighborhood.    Barrels  of  tankage  were 
allowed  to  stand  near  the  buildings  until  their  contents 
were  filled  with  maggots,  and  became  disgusting  to  both 
sight  and  smell.     The  atmosphere  in  the  vicinity  was  so 
contaminated  by  the  causes  which  we  have  enumerated  as 
to  affect  most  injuriously  the  comfort,  and  in  some  cases  the 
health,  of  the  occupants  of  the  houses  of  the  plaintiffs.    The 
locality  is  one  where  manufacturing  industries  of  various 
kinds  are  carried  on,  and  some  of  them  at  times  produce 
offensive  smells ;  but  they  are  clearly  distinguishable  from 
those  caused  by  the  defendants,  and  are  much  more  endur- 
able.    We  are  satisfied  that  the  rendering  establishment  of 
the  defendants,  as  they  have  conducted  it,  has  been  a  nui- 
sance.    It  is  not  shown  that  it  can  be  carried  on  in  any 
other  manner.      The   defendants   claim    that    thev    have 
intended  to  so  operate  it  as  to  give  the  least  off^ence  possible, 
but  that  they  do  not  know  of  any  changes  for  the  better 
that  can  be  made.     It  therefore  appears  that  the  matters  of 
which  the  plaintiffs  complain  inhere  in  the  business.     The 
defendants  have  not  acquired  any  right  to  operate  their 
works  superior  to  the  rights  of  the  plaintiffs.     The  latter 
are  not  estopped  by  anything  which  they  have  done  or 
failed  to  do  to  assert  the  claim  which  they  now  make. 
Nothing  in  the  character  of  the  business  or  demands  of  the 
public  requires  that  it  be  carried  on  on  the  premises  in 
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question.  Under  the  circumstances,  -the  district  court 
properly  enjoined  the  defendants  from  operating  their  ren- 
dering establishment,  and  ordered  its  abatement  as  a  nui- 
sance. The  injuries  to  which  the  continued  operation  of 
the  works  in  question  would  subject  the  plaintiff  are 
of  such  a  character  as  to  entitle  them  to  the  relief  granted, 
even  though  the  general  public  may  be  affected  in  the  same 
manner :  Code,  §  3331  [which  provides  that  whatever  is 
injurious  to  health,  or  offensive  to  the  senses,  is  a  nuisance 
which  may  be  enjoined  by  any  person  affected  thereby] ; 
Harley  v.  Brick  Co.,  83  Iowa,  74,  48  N.  W.  Rep.  1000,  and 
cases  therein  cited ;  Chapman  v.  City  of  Rochester,  110 
N.  Y.  273,  18  N.  E.  Rep.  88  ;  Seifried  v.  Hays,  81  Ky.  377. 
The  conclusions  we  have  expressed  dispose  of  the  con- 
trolling questions  in  the  case.  The  decree  of  the  district 
court  is  affirmed. 

EQXHTABLE    BELIEF    AGAINST    NUISANOBS    INJU- 

BlOnS  TO  HEALTH. 

1.  Nuisance   Enjoined  if  Remedy  at  Law  Inadequate.— 

Nuisance,  which  Blackstone  has  defined  as  "  anything  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredita- 
ments of  another:"  3  Bl.  Comm.  216;  though  ordinarily  only 
the  foundation  of  an  action  at  law  for  damages,  will  neverthe- 
less be  restrained  in  equity,  by  injunction,  whenever  the  injury 
done  cannot  be  adequately  compensated  in  damages,  or  when 
it  is  continuous.  The  ground  on  which  this  jurisdiction  rests 
is  that  of  preventing  irreparable  injury  and  a  multiplicity  of 
suits  at  law  ;  and,  accordingly,  relief  will  be  granted  whenever 
the  nuisance  complained  of  is  one  that  is  obnoxious  to  the 
health,  comfort,  or  convenience  of  those,  who  are  exposed 
to  it,  such  as  disagreeable  noises,  offensive  odors,  noxious 
gases,  and  the  like ;  for  damages  afford  no  adequate  remedy 
for  such  injuries :  Imperial  Gas  Light  &  Coke  Co.  v.  Broad- 
bent,  7  H.  L.  Cas.  600 ;  Soltau  v,  De  Held,  2  Sim.  N.  S.  133 ; 
White  P.  Cohen,  1  Drew.  312  ;  Luscombe  v.  Steer,  17  L.  T.  N.  S. 
229;  Shotts  Iron  Co.  v.  Inglis,  7  App.  Cas.  518;  State  v. 
Mobile,  5  Port.  (Ala.)  279 ;  Hurlbut  v.  McKone,  55  Conn.  31 ; 
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Robinson  v.  Baugh,  31  Mich.  290;  Society  for  Estab.  Useful 
Manufactures  v.  Morris  Canal  Co.,  1  N.  J.  Eq.  157  ;  Scudder  v, 
Trenton  Delaware  Falls  Co.,  1  N.  J.  Eq.  694 ;  Ross  v.  Butler, 
19  N.  J.  Eq.  294 ;  Cleveland  v.  Citizens'  Gas  Light  Co.,  20  . 
N.  J.  Eq.  201 ;  Babcock  v.  N.  J.  Stock  Yard  Co.,  20  N.  J.  Eq. 
296;  Atty.  Gen.  v.  Steward,  20  N.  J.  Eq.  415;  Lippincott  i?. 
Lasher,  44  N.  J.  Eq.  120;  Lasala  v.  Holbrook,  4  Paige  Ch. 
(N.  Y.)  169;  Hutchins  v.  Smith,  63  Barb.  (N.  Y.)  251 ;  Duns- 
bach  V.  HoUister,  2  N.  Y.  Suppl.  94 ;  Bell  v.  Blount,  4  Hawks, 
(N.  C.)  384 ;  Lining  v.  Geddes,  1  McCord  Eq.  (S.  Car. )  304. 
But  the  act  complained  of  must  be  obnoxious  to  something 
more  than  the  mere  mental  comfort  or  sBsthetic  sensibilities  of 
the  complainant ;  e,  g.,  a  jail  is  no  nuisance  :  Burwell  v,  Vance 
Co.  Comrs.,  93  N.  C.  73 ;  while  an  insane  asylum  may  be  : 
Rowbotham  v,  Jones,  47  N.  J.  Eq.  337 ;  and  as  a  general  rule, 
an  injunction  will  not  be  granted  against  an  anticipated 
nuisance,  unless  the  facts  alleged  are  sufficient  to  show  that  it 
will  be  a  nuisance  per  se:  Pfingst  v,  Senn,  94  Ky.  556^; 
McDouoh  V,  Robbens,  1  Mo.  App.  Repr.  78 ;  Rogers  v,  Danforth, 
9  N.  J.  Eq.  289 ;  Butler  t;.  Rogers,  9  N.  J.  Eq.  487. 

2.  Extent  of  Injunction—Locality.— If  the  nuisance  com- 
plained of  is  necessarily  incident  to  the  prosecution  of  the 
particular  business,  the  proprietor  will  be  enjoined  from  prose- 
cuting it  at  all,  on  the  ground  that  it  is  a  nuisance  per  se;  but  if 
it  is  only  incident  to  the  manner  in  which  it  is  carried  on  in  the 
particular  instance,  .he  will  merely  be  enjoined  from  prosecuting 
it  in  an  unlawful  manner :  McMenoray  v.  Baud,  87  Cal.  134.  In 
either  case,  the  fact  that  he  was  first  on  the  ground  will  not  pro- 
tect him.  Persons  who  come  into  the  neighborhood  later  will 
be  entitled  to  an  injunction  against  the  nuisance :  Hurlbut  v. 
McKone,  55  Conn.  31 ;  Bushnell  v,  Robeson,  62  Iowa,  540. 
The  locality  will  often,  however,  have  a  decided  weight  in  the 
determination  of  the  question ;  a  business  which  is  a  nuisance 
in  a  thickly  settled  community,  such  as  a  powder  factory  or 
magazine,  or  a  blacksmith  shop,  is  not  necessarily  so  in  a 
thinly  settled  one:  Bowen  v,  Mauzy,  117  Ind.  258;  Wier's 
Appeal,  74  Pa.  230 ;  DUworth's'  Appeal,  91  Pa.  247 ;  and  the 
moving  of  one  or  two  persons  into  a  manufacturing  neighbor- 
29 
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hood  will  not  entitle  them  to  enjoin  the  businesses  there  car- 
ried on  :  Doellner  v.  Tynan,  38  How.  Pr.  (N.  Y.)  176.  Laches  on 
the  part  of  the  complainant  will  prevent  relief,  as  usual :  Tuttle 
V.  Church,  53  Fed.  Rep.  422 ;  Tuttle  v.  Brightman,  53  Fed.  Rep. 
429 ;  Clifton  Iron  Co.  v.  Dye,  87  Ala.  468  ;  Lam  beau  v.  Lewinski, 
47  lU.  App.  656 ;  Penrose  v.  Nixon,  140  Pa.  45. 

3.  Nuisances  per  se.— If  a  business  is  in  itself  dangerous  to 
the  safety  or  health  of  others,  or  is  carried  on  in  such  a  manner 
that  it  becomes  dangerous,  e.  g.,  "shooting"  wells  by  means  of 
nitro-glycerine  or  other  high  explosives :  Crowder  v.  Tinkler,  19 
Ves.  617;  Tyner  v.  People's  Gas  Co.,  131  Ind.  408 ;  or  manufac- 
turing or  storing  powder  or  other  explosive  or  inflammable  sub- 
stances :  Bom  V,  Loflin  &  Rand  Powder  Co.,  84  Ga.  217 ;  Myers 
V.  Malcolm,  6  HiU,  (N.  Y.)  292;  Wier's  Appeal,  74  Pa.  230; 
Dilworth's  Appeal,  91  Pa.  247 ;  Emory  t;.  Hazard  Powder  Co., 
22  S.  Car.  476 ;  Huntington  &  Kenova  Land  Development  Co. 
u  Phoenix  Powder  Mfg.  Co.,  (W.  Va.)  21  S.  E.  Rep.  1037 ;  or  a 
hospital  which  receives  persons  suffering  with  contagious 
diseases :  Gilford  v.  Babies'  Hospital,  1  N.  Y.  Suppl.  448 ;  or 
houses  calculated  to  breed  disease,  such  as  a  tenement  inhabited 
by  a  number  of  poor  people  in  a  filthy  condition :  Meeker  v. 
Van  Rensselaer,  15  Wend.  (N.  Y.)  397;  its  further  operation 
will  be  restrained  by  injunction. 

4.  G^eneration  of  Noxious  GKaaeB.— Whenever,  in  the  prosecu- 
tion of  a  lawful  trade,  noxious  gases  are  generated  in  such  quan- 
tities as  to  injure  the  comfort  or  health  of  those  who  reside  near 
by,  that  trade  will  be  enjoined.  Accordingly,  an  injunction  will 
issue  to  restrain  the  manufacture  of  gas  :  Imperial  Gas  Light  & 
Coke  Co.  V,  Broadbent,  7  H.  L.  Cas.  600,  affirming  7  De  G.,  M. 
&  G.  436 ;  Cleveland  v.  Citizens'  Gas  Light  Co.,  20  N.  J.  Eq. 
201 ;  Bohan  v.  Port  Jervis  Gas  Light  Co.,  122  N.  Y.  18,  affirm- 
ing 45  Hun,  257 ;  the  maintenance  and  operation  of  a  lime- 
kiln :  Hutchins  v.  Smith,  63  Barb.  (N.  Y.)  251 ;  of  a  lead- 
smelting  establishment,  or  other  works  for  the  reduction  of 
minerals:  Penna.  Lead  Co.'s  Appeal,  96  Pa.  116;  of  a  brick- 
burning  establishment:  Walter  v.  Selfe,  4  De  G.  <fe  Sm.  315; 
Roberts  v.  Clarke,  18  L.  T.  N.  S.  49  ;  Pollock  v.  Lester,  11  Hare, 
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266 ;  White  v.  Jameson,  18  L.  R.  Eq.  303 ;  Beardinore  v.  Tred- 
weU,  31  L.  J.  Ch.  892 ;  Bareham  v.  HaU,  22  L.  T.  N.  S.  116 ; 
Harley  v,  Merrill  Brick  Co.,  83  Iowa,  73 ;  Puselier  v.  Spalding, 
2  La.  An.  773 ;  Karchgraber  v.  Lloyd,  69  Mo.  App.  59  ;  Camp- 
bell V.  Seaman,  63  N.  Y.  568,  affirming  2  Thomp.  <fe  C.  231 ;  and 
of  a  manufactory  of  chemicals  :  Georgia  Chemical,  etc.,  Co.  v. 
Colquitt,  72  Ga.  172 ;  Chappell  v.  Punk,  57  Md.  465 ;  see  Cooke 
t;.  Forbes,  5  L.  R.  Eq.  166. 

6.  Generation  of  Offensive  Odors.— An  injunction  will  be 
granted  to  restrain  one  from  generating  offensive  and  injurious 
odors  in  the  course  of  his  business,  such  as  effluvia  from  a 
factory :  Sampson  v.  Smith,  8  Sim.  272  ;  Crump  v.  Lambert,  3 
L.  R.  Eq.  409 ;  Savile  v.  Kilner,  26  L.  T.  N.  S.  277 ;  SuUivan  v. 
Royer,  72  Cal.  248 ;  from  an  establishment  for  rendering  fat  or 
tallow :  Millhiser  v,  Willard,  (Iowa,)  65  N.  W.  Rep.  325,  mpra; 
Grand  Rapids  v.  Weiden,  97  Mich.  82  ;  Bd.  of  Health  of  North 
Brunswick  Township  v.  Lederer,  52  N.  J.  Eq.  675 ;  Peck  v. 
Elder,  3  Sandf.  (N.  Y.)  126 ;  see,  however,  Rhodes  v,  Dun- 
bar, 57  Pa.  274 ;  from  a  tannery :  Pennoyer  v,  Allen,  56  Wis. 
602 ;  from  a  manufactory  of  fertilizers :  State  v.  Luce,  9  Houst. 
(Del.)  396;  Evans  v.  Reading  Chemical  Fertilizing  Co.,  160 
Pa.  209 ;  from  a  bone-boiling  establishment :  Meigs  v.  Lister,  23 
N.  J.  Eq.  199 ;  see,  however,  25  N.  J.  Eq.  489 ;  Smith  v.  Cum- 
mings,  2  Pars.  (Pa.)  92 ;  Czamiecki's  Appeal,  (Pa.)  11  Atl.  Rep. 
660 ;  from  a  soap  factory :  Howard  t7.  Lee,  3  Sandf.  (N.  Y.)  281 ; 
Mulligan  r.  Elias,  12  Abb.  Pr.  N.S.  (N.  Y. )  259 ;  from  a  slaughter- 
house :  Minke  v.  Hopeman,  87  111.  450 ;  Bushnell  v,  Robeson,  62 
Iowa,  540 ;  Ottumwa  v,  Chinn ,  75  Iowa,  405 ;  Woody  ear  v,  Sch  aef  er, 
67  Md.  1 ;  Ballentine  v.  Webb,  84  Mich.  38 ;  Catlin  v,  Valen- 
tine, 9  Paige  Ch.  (N.  Y.)  575 ;  Brady  v.  Weeks,  3  Barb.  (N.  Y.) 
157  ;  Pruner  v,  Pendleton,  75  Va.  516 ;  see  Seifried  v.  Hays,  81 
Ky.  377 ;  Taylor  v.  People,  6  Park.  Cr.  Rep.  (N.  Y.)  352 ;  from 
a  cattle  yard  or  cattle  pens :  Richards  v.  Holt,  61  Iowa,  529 ; 
Ashbrook  v.  Comm.,  1  Bush,  (Ky.)  139 ;  Comm.  v.  Perry,  139 
Mass.  198 ;  Babcock  v.  N.  J.  Stock  Yard  Co.,  20  N.  J.  Eq.  296 ; 
from  a  ^am :  Gifford  v.  Hulett,  62  Vt.  342  ;  and  from  a  livery 
or  other  stable :  Broder  v.  Saillard,  2  Ch.  D.  692 ;  Filson  v. 
Crawford,  6  N.  Y.  Suppl.  882 ;  Robinson  v.  Smith,  7  N.  Y. 
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Suppl.  38 ;  see  St.  James'  Church  v.  Arrington,  36  Ala.  546 ; 
Shivery  v,  Streeper,  24  Fla.  103 ;  Stilwell  v.  Buffalo  Riding 
Academy,  4  N.  Y.  Suppl.  414.  So,  whenever  a  place  of  burial, 
whether  public  or  private,  is  so  situated  that  the  burial  of  the 
dead  there  will  endanger  life  or  health,  either  by  corrupting  the 
air,  or  the  water  of  wells  or  springs,  equity  will  enjoin  its  use  as 
such.  But  this  danger  will  not  be  presumed  ;  it  must  be  clearly 
proved :  Kingsbury  v.  Flowers,  65  Ala.  479 ;  Clark  v,  Lawrence, 
6  Jones  Eq.  (N.  C.)  83;  Henry  v.  Trustees  of  Perry  Twp.,  48 
Ohio  St  671 ;  Dunn  v.  Austin,  77  Tex.  139.  These  rules  apply 
to  the  erection  of  privies  and  the  constaruction  of  cesspools: 
De  Give  v.  Seltzer,  64  Ga.  423 ;  Iliff  v.  School  Directors,  46 
111.  App.  419 ;  Radican  v.  Buckley,  138  Ind.  582 ;  Miley  v. 
A'Heam,  (Ky.)  18  S.  W.  Rep.  529.  An  injunction  will  also  lie 
to  restrain  the  depositing  or  draining  of  refuse  matter  or  sewage 
upon  the  land  of  another:  Robb  v.  La  Grange,  158  111.  21,  modi- 
fying 57  111.  App.  386 ;  Woodward  v.  Worcester,  121  Mass.  245 ; 
Belton  V.  Baylor  Female  College,  (Tex.)  33  S.  W.  Rep.  680 ; 
Price  t?.  Oakfield  Highland  Creamery  Co.,  87  Wis.  536 ;  or  upon 
one's  own  land,  or  a  public  highway,  if  the  stench  therefrom  is 
offensive  and  injurious  to  health:  f)ierks  v,  Comr.  of  Highways, 
142  ni.  197. 

6.  Smoke,  Dust,  Etc.— Mere  smoke,  dust,  and  cinders,  gener- 
ated in  the  prosecution  of  a  lawful  business,  will  also  consti- 
tute a  nuisance  that  can  be  enjoined,  if  they  cause  serious  annoy- 
ance and  discomfort  to  those  who  live  near,  and  menace  their 
health  :  Sullivan  v.  Royer,  72  Cal.  248 ;  McMenomy  t?.  Baud, 
87  Cal.  134  ;  Adams  v,  Michael,  38  Md.  123.  Injunctions  have 
been  granted  for  this  cause  against  miUs  and  factories  :  Adams 
V.  Ohio  Falls  Car  Co.,  131  Ind.  375;  Beirt?.  Cooke,  37  Hun,  (N. 
Y.)  38 ;  Hyatt  v.  Myers,  73  N.  C.  232 ;  against  a  railroad  com- 
pany, for  maintaining  an  engine  house :  Cogswell  v.  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.,  103  N.  Y.  10 ;  against  a  coal  yard  oi:  shed: 
Wylie  V.  Elwood,  134  111.  281,  affirming  34  111.  App.  244 ;  but 
see  Russell  v,  Popham,  4  Ch.  Dec.  (N.  Y.)  80  ;  against  a  carpet- 
cleaning  establishment :  Rodenhausen  v.  Craven,  141  Pa.  546 ; 
against  the  operation  of  coke-ovens :  McClung  v.  North  Bend 
Coal  &  Coke  Ca,  31  Wkly.  Law  Bull.  (Ohio,)  9 ;  and  against 
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the  operation  of  a  blacksmith  shop,  if  located  in  a  populous 
part  of  a  city  :  Peacock  v,  Spitzelberger,  (Ky.)  29  S.  W.  Rep. 
877 ;  City  of  New  Orleans  v.  Lambert,  14  La.  An.  247  ;  but  not 
if  located  in  a  manufacturing  neighborhood,  or  in  a  small 
village:  Ray  v.  Lynes,  10  Ala.  63 ;  Bowen  v.  Mauzy,  117  Ind. 
258  ;  Rogers  v.  Danforth,  9  N.  J.  Eq.  289 ;  Butler  v,  Rogers,  9  N. 
J.  Eq.  487  ;  Doellner  v.  Tynan,  38  How.  Pr.  (N.  Y.)  176 ;  Raub 
V,  Tamany,  5  Luz.  L.  R^.  (Pa.)  114;  see,  however,  Whitaker 
V.  Hudson,  65  Ga.  43.  If  the  dust  or  smoke  from  one  shop 
or  factory  injures  the  business  of  another,  the  mere  fact  that 
the  fonner  shop  is  located  in  a  manufacturing  neighborhood 
will  not  defeat  the  right  to  an  injunction  ;  but  the  fact  of  injury 
should  be  cleariy  proved,  and  an  injunction  will  not  be  granted 
in  such  case  upon  the  allegation  of  anticipated  injury :  Rogers 
V.  Danforth,  9  N.  J.  Eq.  289;  Butler  v.  Rogers,  9  N.  J.  Eq.  487. 

• 

7.  Nuisanoes  Offensive  to  Pablio  Morality.— An  injunction 
will  issue  to  restrain  any  nuisance  which  shocks  the  sense 
of  morality  or  decency,  such  as  the  keeping  of  a  house  of  ill- 
fame  :  Hamilton  v.  Whitridge,  11  Md.  128 ;  Anderson  v.  Doty, 
33  Hun,  (N.  Y.)  160 ;  Cranford  v.  Tyrrell,  128  N.  Y.  341  ;  or 
a  gambling  house  :  Hill  v.  Pierson,  45  Neb.  503 ;  the  mainte- 
nance of  an  insane  asylum,  the  patients  of  which  act  indecently : 
Rowbotham  v,  Jones,  47  N.  J.  Eq.  337 ;  and  the  keeping  and 
standing  of  male  animals  within  the  view  of  a  dwelling: 
Hayden  v.  Tucker,  37  Mo.  214 ;  Parrell  v.  Cook,  16  Neb.  483. 
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Nuisance— Noise— Difltttrbingr  Neighbors— Ii^junctioii* 

FEENEY  V,  BARTOLDO. 

(Court  of  Chancery  of  New  Jersey ;  Bird,  V.  C.     Feb.  5, 

1895.) 

(30  Atl.  Rep.  1101.) 

Where  a  saloon  keeper  causes  a  piano  to  be  played  in  his  saloon  each 
night  from  seven  o'clock  till  ten,  and  sometimes  till  eleven  o'clock,  to 
the  muHic  of  which  dancing,  accompanied  by  loud  noises,  is  indulged  in, 
with  the  effect  of  preventing  the  occupant  of  an  adjoining  dwelling 
from  sleeping,  a  preliminary  injunction  will,  at  the  suit  of  such  occu- 
pant, be  granted,  restraining  the  use  of  the  piano  after  nine  p.  m. 

Bill  by  John  Feeney  against  Negro  Bartoldo  to  enjoin 
defendant  from  using  a  piano  in  his  saloon.  Application 
for  a  preliminary  injunction,  granted. 

S.  M.  Wardy  for  complainant. 
F.  W.  Freeman,  for  defendant. 

Bird,  V.  C. — This  is  an  application  for  a  preliminary  in- 
junction, restraining  the  defendant  from  the  use  of  a  piano. 
The  defendant  is  the  owner  of  a  saloon  next  adjoining  the 
dwelling  of  the  complainant.  In  this  saloon  the  de- 
fendant makes  sale  of  beer  and  other  liquors,  and  on  the 
5th  of  January  of  the  present  year  placed  therein  a  piano, 
which  has  been  played  every  night,  except  Sunday  nights, 
from  seven  o'clock  until  ten,  and  sometimes  until  after 
eleven  o'clock.  This  is  accompanied  with  dancing  and 
loud  noises  by  the  customers  of  the  defendant.  The  effect 
of  this  musical  and  pedestrian  performance  is  to  so  greatly 
annoy  and  di&turb  the  complainant  and  his  wife  and 
children  that  they  are  unable  to  sleep  at  night  during  the 
continuance  of  these  noises.  Hence  the  application  for  the 
interference  of  this  court.      That  the  defendant  has  a 
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right  to  the  ordinary  and  proper  use  of  a  piano  in  his 
saloon,  and  that  his  customers  have  a  right  to  dance  to  the 
music  as  expressed  by  such  instrument,  there  can  be  no 
doubt  There  is  no  distinction  between  citizens  in  this 
respect.  Every  citizen  is  permitted  to  possess  himself  of 
the  instrument,  and  also  to  enjoy  a  dance.  But  it  is 
equally  well  settled  that  every  citizen,  in  the  exercise  of 
his  individual  rights  in  the  use  of  his  property,  is  limited 
to  such  use  as  will  not  interfere  with  the  reasonable  rights 
of  others  in  the  enjoyment  of  their  property.  With  these 
fundamental  principles,  concerning  which  there  can  be  no 
dispute,  and  with  the  cases  of  Thompson  v,  Behrmann,  37 
N.  J.  Eq.  345  ;  Walker  v.  Brewster,  5  L.  R.  Eq.  25,  and 
Soltau  V,  De  Held,  2  Sim.  N.  S.  133,  as  a  guide,  I  do  not 
see  my  way  clear  to  deny  the  preliminary  injunction,  so  far 
as  to  restrain  the  use  of  this  instrument  after  nine  o'clock 
in  the  evening.  This  may  abridge  the  supposed  enjoyment 
of  the  defendant  and  his  customers,  but,  if  the  allegations 
of  the  bill  sustained  by  the  affidavits  annexed  thereto  are 
at  all  to  be  relied  upon,  the  defendant's  legal  rights  will 
not  in  any  sense  be  impaired.  If  the  defendant  desires, 
he  can,  by  application  to  the  court,  have  the  case  promptly 
brought  to  a  final  hearing,  and  speedily  disposed  of,  unless 
the  complainant  shall  insist  upon  such  delay  as  the  ordi- 
nary practice  of  the  court  may  tolerate.  In  case  the  com- 
plainant should  in  any*sense  resist  a  speedy  hearing  of  the 
cause,  the  court  would  feel  itself  at  liberty  to  dissolve  the 
injunction.  I  will  advise  an  order  that  an  injunction  do 
issue  restraining  the  use  of  the  piano  by  the  defendant  or 
his  agents  after  the  hour  of  nine  o'clock  in  the  evening. 

EQXHTABLE   BELIEF   AGAINST   NUISANCE    CAUSED 

BY  NOISE. 

1.  When  Noise  will  Constitute  a  Criminal  Nuisance.—Noise 
is  not  per  se  a  nuisance ;  but  if  it  is  so  loud  and  so  continuous 
as  to  interfere  with  the  comfort  of  others,  it  then  becomes  such. 
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If  it  is  made  in  a  public  place,  where  the  people  dwell  or  pass, 
or  have  a  right  to  pass,  it  becomes  a  public  nuisance,  and  may 
be  proceeded  against  by  indictment  or  information :  R.  v.  Higgin- 
son,  2  Burr.  1232;  Comm.  v.  Smith,  6  Cush.  (Mass.)  80.  Thus, 
an  information  will  lie  against  the  keeper  of  a  ten-pin  alley, 
frequented  by  disorderly  persons,  who  spend  their  time  in 
"cursing,  quarreling,  drinking,  and  making  great  noises:" 
Hackney  v.  State,  8  Ind.  494 ;  against  the  keeper  of  a  bowling- 
alley,  similarly  frequented  and  conducted  :  State  v,  Haines,  30 
Me.  65 ;  and  against  one  who  sings  a  ribald  song  in  a  loud  and 
boisterous  manner  on  a  public  street :  State  v.  Toole,  106  N.  C. 
736 ;  and  against  one  who  is  guilty  of  loud,  profane,  and  obscene 
outcries  on  such  a  street:  Comm.  v.  Oaks,  113  Mass.  8. 

2.  When  Noise  will  Constitute  an  Actionable  Nnisance.— 

If  it  is  not  attended  with  any  breach  qI  the  peace,  a  noise  is  not 
indictable,  but  merely  actionable  at  the  suit  of  those  injured 
thereby :  Rhodes  v.  Dunbar,  57  Pa.  274.  So,  when  noise,  though 
a  public  nuisance,  results  in  special  damage  to  a  private  indi- 
vidual, an  action  will  lie  as  in  the  case  of  a  private  nuisance, 
(but  see  Fairbanks  v.  Kerr,  70  Pa.  86,)  and  whether  the  nuisance 
be  public  or  private,  pecuniary  damage  need  not  be  proved ;  the 
loss  of  comfort  is  a  sufficient  ground  of  action.  Accordingly, 
an  action  will  lie  against  a  railroad  company  for  a  nuisance  in 
running  its  cars  and  engines,  ringing  bells,  blowing  off  steam, 
and  making  other  noises  in  the  neighborhood  of  a  church,  on 
the  Sabbath,  and  during  public  worship,  if  the  congregation  is 
annoyed  or  molested  thereby :  First  Be^ptist  Church  in  Schenec- 
tady V,  Schenectady  &  Troy  R.  R.  Co.,  5  Barb.  (N.  Y.)  79; 
Trustees  v,  Utica  &  Schenectady  R.  R.  Co.,  6  Barb.  (N.  Y.)  318 ; 
Bellemont  &  Ohio  Co.  v.  Fifth  Baptist  Ch.,  27  Alb.  L,  J.  488 ; 
but  not  at  the  suit  of  a  private  person,  except  under  special  cir- 
cmnstances  :  Randle  v,  Pac.  R.  R.  Co.,  65  Mo.  325 ;  Williams  i^. 
N.  Y.  Cent.  R.  R.  Co.,  18  Barb.  (N.  Y.)  222. 

a.  No  Belief  in  Equity  Against  Ordinary  Noises.— Equity 
may  enjoin  the  making  of  a  noise,  as  well  as  any  other  nuisance ; 
but  mere  noise,  unaccompanied  by  any  other  element  of  discern* 
fort,  will  not  constitute  a  nuisance,  unless  it  is  very  loud  and 
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annoying,  or  is  caused  maliciously  ;  and  in  deciding  the  ques- 
tion of  annoyance,  it  must  be  remembered  that  an  abnormal 
condition  of  the  nerves  will  not  make  a  noise  a  nuisance ;  the 
standard  must  be  the  man  of  normal  nervous  sensibility  and 
ordinary  mode  of  life :  Powell  v.  Bentley  &  Gerwig  Furniture 
Co.,  34  W.  Va.  804..  Mere  loud  talking,  therefore,  though  it 
annoys  a  sick  person,  is  no  ground  for  an  injunction :  Medford 
V.  Levy,  31  W.  Va.  649  ;  nor  is  the  noise  made  by  rolling  a  baby 
carriage  up  and  down  a  padded  and  carpeted  floor  :  Pool  v.  Hig- 
ginson,  8  Daly,  (N.  Y.)  113.  Thus,  one  who  lives  in  a  city 
necessarily  exposes  himself  to  the  annoyance  and  discomfort  of 
the  ordinary  noises  consequent  upon  the  bustle  and  confusion 
of  city  life,  and  to  that  caused  by  the  proximity  of  the  houses 
to '  each  other ;  and  accordingly,  a  fire-engine  house  is  not  a 
nuisance :  Van  De  Vere  v.  Kansas  City,  107  Mo.  803.  So,  the 
giving  of  music  lessons  by  a  teacher  of  music,  the  lessons 
extending  over  seventeen  hours  in  a  week,  in  a  house  separated 
from  the  adjoining  house  by  a  party-wall,  in  addition  to  which 
there  are  also  from  time  to  time  practicing  on  the  piano  and 
violin,  and  singing,  musical  performances  in  the  evening  for  the 
entertainment  of  the  persons  living  in  the  house,  occasional 
music  parties,  and  frequent  practicing  on  the  violoncello  as  late 
as  eleven  o'clock  at  night,  does  not  constitute  a  nuisance  that 
will  be  enjoined  ;  but  if  the  court  is  satisfied  that  the  occupier 
of  the  house  has  been  making  noises  on  musical  instruments 
and  otherwise  maliciously  for  the  purpose  of  annoying  his 
neighbors,  they  are  entitled  to  an  injunction  restraining  him 
from  causing  or  permitting' any  sounds  or  noises  in  his  house  so 
as  to  vex  or  annoy  the  occupants  of  the  adjoining  houses : 
Christie  v.  Davey,  [1893]  1  Ch.  316. 

4.  When  Noise  will  be  Esjoined.— If,  however,  a  noise  is 
such  as  to  seriouslv  interfere  with  the  comfort  and  health  of 
others,  the  person  who  makes  it  will  be  enjoined  from  continu- 
ing the  business  or  course  of  conduct  which  occasions  it,  in 
such  a.manner  as  to  interfere  with  the  rights  of  the  complain- 
ant ;  but  will  not  be  altogether  enjoined  from  prosecuting  the 
business,  unless  the  noise  as  made  is  necessarily  incident  to 
it     Accordingly,  an  injunction  will  be  granted  to  restrain  a 
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person  from  carrying  on  his  trade  or  business  in  such  a  way 
that  the  noise  caused  thereby  will  constitute  a  nuisance  :  Crump 
V.  Lambert,  3  L.  R.  Eq.  409 ;  Heather  v.  Pardon,  37  L.  T.  N.  S. 
393 ;  Gullick  v.  Tremlett,  20  W.  R.  358  ;  Goose  v.  Bedford,  21 
W.  R.  449;  Dennis  v.  Eckhardt,3  Gr.  (Pa.)  390;  but  not  unless 
it  appears  that  the  nuisance  will  be  permanent :  Mott  v.  Shool- 
bred,  20  L.  R.  Eq.  22.  Thus,  when  a  tinsmith  was  in  the  habit 
of  beginning  work  before  daylight,  and  continuing  it  during 
the  evening  until  11  p.  m.,  being  employed  elsewhere  during 
the  day,  he  was  restrained  from  so  doing  on  the  application  of  a 
neighbor :  Dennis  v,  Eckhardt,  3  Gr.  (Pa.)  390 ;  and  in  Bel- 
lamy V,  Wells,  60  L.  J.  Ch.  156,  it  was  held  that  the  tenants  of 
a  neighboring  house  were  entitled  to  an  injunction  against  the 
proprietor  of  a  club  from  so  carrying  it  on  as  to  cause  a  nui- 
sance to  the  plaintiffs  by  any  crowd  caused  to  be  assembled  by 
the  boxing  contests  held  at  the  club  premises.  Similarly,  a 
merry-go-round,  run  by  a  steam-engine,  the  whistle  of  which 
blows  every  few  minutes,  accompanied  by  a  band,  and  attended 
by  a  large,  noisy,  boisterous  crowd  until  aft^r  ten  at  night,  dis- 
turbing  those  who  live  near  it,  is  a  nuisance :  Town  of  Davis  v. 
Davis,  (W.  Va.)  21  S.  E.  Rep.  906.  In  T^mbton  v.  Mellish, 
[1894]  3  Ch.  163,  the  defendants  were  rival  refreshment  con- 
tractors at  a  public  picnic  ground,  and  both  had  merry-go-rounds 
on  their  premises,  which  were  accompanied  by  organs.  For 
three  months  or  more  in  the  summer  these  organs  were  played 
continuously  together  from  about  10  or  11  a.  m.  to  6  or  7  p.  m., 
and  the  noise  they  made  was  described  as  "  maddening."  Under 
the  circumstances,  it  was  held  that  the  neighbors  had  a  right  to 
enjoin  the  playing  of  the  organs,  though  the  noise  of  either  of 
them  alone  might  not  of  itself  be  such  as  to  constitute  a 
nuisance. 

6.  Instances  of  Noises  Enjoined.— An  injunction  will  also  be 
granted  to  restrain  the  bleating  of  calves,  or  the  cries  of  other 
animals  kept  over-night  at  a  slaughter-house  to  be  slaughtered 
in  the  morning:  Bishop  v.  Banks,  33  Conn.  118 ;  but  see  Ballen- 
tine  V,  Webb,  84  Mich.  38 ;  the  ringing  of  a  factory  bell,  weigh- 
ing two  thousand  pounds,  at  an  hour  when  persons  are  usually 
asleep,  though  for  the  purpose  of  rousing  the  mill  operatives, 
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when  such  ringing  is  not  shown  to  be  necessary  or  reasonable : 
Davis  V.  Sawyer,  133  Mass.  289 ;  the  ringing  of  church  bells,  so 
hung  as  to  create  a  serious  annoyance  to  those  who  live  near : 
Soltau  V.  De  Held,  2  Sim.  N.  S.  133 ;  Harrison  v.  Rector  of  St 
Mark's,  12  Phila.  (Pa.)  259 ;  the  maintenance  of  a  bam  or  stable, 
when  the  noise  of  the  horses  constitutes  a  nuisance :  Broder  v. 
SaUlard,  2  Ch.  D.  692 ;  Rapier  v.  London  Tramways  Co.,  [1893] 
2  Ch.  588 ;  the  maintenance  of  a  coal  yard  or  shed  in  a  thickly- 
populated  neighborhood  :  Wylie  v.  El  wood,  134  111.  281,  affirm- 
ing 34  111.  App.  244 ;  see,  however,  Russell  v.  Popham,  4  Ch. 
Dec.  (N.  Y.)  80;  ^the  carrying  on  of  the  business  of  a  gold- 
beater in  a  quiet  neighborhood :  Wallace  v.  Auer,  10  Phila.  356 ; 
the  operation  of  a  blacksmith  shop  in  a  populous  neighborhood 
in  a  city :  Peacock  v.  Spitzelberger,  (Ky.)  29  S.  W.  Rep.  877 ;  City 
of  New  Orleans  v.  Ijambert,  14  La.  An.  247  ;  but  not  in  a  small 
village,  or  in  the  manufacturing  part  of  a  town :  Ray  v.  Lynes, 
10  Ala.  63 ;  Bowen  v.  Mauzy,  117  Ind.  258  ;  Doellner  v,  Tynan, 
3»  How.  Pr.  (N.  Y.)  176;  Raub  v.  Tamany,  5  Luz.  L.  Reg. 
(Pa.)  114;  see,  however,  Whitaker  v,  Hudson,  65  Ga.  43 ;  the 
maintenance  of  an  insane  asylum,  the  patients  of  which  annoy 
the  neighbors  by  their  shouts  and  cries  :  Rowbotham  v,  Jones, 
47  N.  J.  Eq.  337 ;  the  operation  of  a  shooting  gallery :  Thomp- 
son V.  Behrmann,  37  N.  J.  Eq.  345 ;  the  erection  of  a  skating 
rink,  when  the  allegations  show  that  its  erection  and  mainten- 
ance would  materially  interfere  with  the  comfort  and  enjoyment 
of  the  neighbors :  Snyder  v,  Cabell,  2.9  W.  Va.  48 ;  the  perform- 
ances of  a  circus,  (which  were  to  last  for  eight  weeks,)  at  a  dis- 
tance of  115  feet  from  the  plaintiff's  house  :  Inchbald  v.  Robin- 
son, 4  L.  R.  Ch.  388 ;  and  to  prevent  the  holding  of  an  enter- 
tainment for  profit,  at  which  fireworks  and  music  form  a  part 
of  the  attractions,  and  which  causes  a  crowd  of  noisy  and  dis- 
orderly people  to  collect  outside  the  grounds  where  it  is  held,  to 
the  annoyance  of  the  neighborhood :  Walker  v.  Brewster,  5  L.  R. 
Eq.  25.  But  if  an  action  at  law  for  damages  has  resulted  ad- 
versely to  the  complainant,  the  injunction  will  be  refused  : 
Durant  v.  Williamson,  7  N.  J.  Eq.  547.  This,  however,  would 
seem  not  to  be  the  case  when  a  criminal  proceeding  has  resulted 
in  favor  of  the  defendant;  for  in  such  a  case  the  question  of  pri- 
vate damage  does  not  arise,  and  cannot  be  held  to  be  res  judkata. 
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6.  Remedy  Against  Anticipated  Nuisanoe.— An  injunction 
against  a  proposed  business  will  not  be  granted,  simply  because 
it  is  feared  that  it  may  become  a  nuisance ;  for  the  presumption 
is  that  it  will  be  conducted  in  a  proper  manner :  Finnan  v. 
Alien,  46  111.  App.  553.  In  order  to  warrant  an  injunction  in 
such  a  case,  it  must  appear  that  the  operation  of  the  business 
is  necessarily  a  nuisance,  and  if  not,  the  injunction  will  not  be 
granted.  Thus,  in  Pfingst  v.  Senn,  94  Ky.  556,  a  bill  by  neigh- 
boring residents  in  a  large  city  alleged  the  former  use  of 
premises  as  a  pleasure-resort  garden,  with  tenpins,  dancing, 
and  band  music  till  early  morning ;  that  the  noise  would  keep 
the  neighbors  awake,  to  the  detriment  of  their  health  and 
comfort;  that  crowds  of  idle  and  disorderly  persons  were 
attracted,  and  "became  a  nuisance  in  the  streets ;  that  all  this 
was  not  due  to  mismanagement,  but  inhered  in  the  busi- 
ness ;  and  that  the  defendants  proposed  to  reopen  the  place ; 
but  it  was  decided  that  the  nuisance  was  not  clearly  made  out, 
and  being  only  threatened,  could  not  be  enjoined. 

7.  Belief  Againeit  Noiae  and  Vibration.— If  the  noise  is  ac- 
companied with  other  elements  of  injury  or  annoyance, 
especially  of  injury  to  realty,  it  will  constitute  a  nuisance  per  se. 
Accordingly,  if  the  operation  of  the  machinery  of  a  mill  or 
factory  is  attended  with  an  offensive  noise,  and  with  a  jarring 
or  vibration  that  tends  to  impair  the  stability  of  adjoining 
buildings,  or  to  disturb  the  rest  of  the  complainants,  or  that 
alarms  the  tenants  and  causes  them  to  depart,  thus  diminish- 
ing the  rental  value  of  the  premises,  it  will  be  enjoined  :  Scott 
V.  Firth,  4  P.  &  F.  349 ;  Williamson  v.  Tobey,  86  CaL  497 ; 
Dittman  v.  Repp,  50  Md.  516;  Wesson  v.  Washburn  Iron 
Co.,  13  Allen,  (Mass.)  95;  Quinn  v.  Lowell  Electric  Light 
Corp.,  140  Mass.  106;  Robinson  v.  Baugh,  31  Mich.  290; 
Davidson  v,  Isham,  9  N.  J.  Eq.  186 ;  Demarest  v,  Hardham, 
34  N.  J.  Eq.  469;  Hennessy  v.  Carmony,  60  N.  J.  Eq. 
616 ;  McKeon  v.  See,  51  N.  Y.  300,  affirming  4  Robt  449 ; 
Pach  V.  Geoffroy,  67  Hun,  (N.  Y.)  401;  Yocum  v.  Hotel 
St.  George  Co.,  18  Abb.  N.  C.  (N.  Y.)  340 ;  Braender  v.  Harlem 
Lighting  Co.,  2  N.  Y.  Suppl.  245 ;  Smith  v.  Ingersoll-Sergeant 
Rock  Drill  Co.,  7  Misc.  Rep.  (N.  Y.)  374 ;  McCaffrey's  Appeal, 
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105  Pa.  253.  In  Sturges  v.  Bridgman,  11  Ch.  D.  852,  a  confec- 
tioner had  for  more  than  twenty  years  used  a  pestle  and  mortar 
in  his  back  premises,  which  abutted  on  a  physician's  garden, 
and  the  noise  and  vibration  were  not  then  felt  as  a  nuisance,  and 
were  not  complained  of;  but  the  physician  having  erected  a 
consulting-room  at  the  end  of  his  garden,  the  noise  and  vibra- 
tion became  a  nuisance  to  him.  He  brought  suit  to  restrain  it, 
and  it  was  held  that  the  defendant  had  not  acquired  an  ease- 
ment of  making  a  noise  and  vibration^  and  that  an  injunction 
should  issue. 

8.  Iiduiy  Must  be  Irreparable,  and  Noise  TJnuflnal.— The 

injury  must  be  irreparable,  however,  to  warrant  an  injunction ; 
and  one  will  not  be  granted  when  the  noise  and  vibration  is 
but  slight:  Grant. r.  Fynney,  8  L.  R.  Ch.  8;  Goodall  v.  Crofton, 

33  Ohio  St  271 ;  Powell  v.  Bentley  &  Gerwig   Furniture  Co., 

34  W.  Va.  804 ;  or  is  not  more  than  is  usual  in  other  business 
operations  carried  on  in  the  same  part  of  the  city  :  English  v. 
Progress  Elec.  Light  &  Motor  Co.,  95  Ala.  259;  Gilbert  v. 
Showerman,  23  Mich.  448;  Green  t;.  Lake,  54  Miss.  540; 
McGuire  v.  Bloomingdale,  8  Misc.  Rep.  (N.  Y.)  478;  Straus 
r.  Bamett,  140  Pa.  Ill ;  or  can  be  avoided  by  the  use  of 
improved  machinery;  but  in  the  latter  case  the  injunction 
will  be  granted  against  the  continued  use  of  the  old  machinery : 
English  V.  Progress  Elec.  Light  &  Motor  Co.,  95  Ala.  259. 
An  injunction  will  not  be  granted  to  restrain  the  operation  of 
a  steam  laundry  on  the  second  floor  of  a  building  because  of 
annoyance  caused  by  vibration  and  noise  to  the  occupants  of 
the  first  floor,  when  the  evidence  fails  to  show  that  the  occu- 
pants of  the  first  floor  were  interfered  with  or  injured  in  their 
business,  or  that  either  they  or  their  employes  were  injured  in 
health:  C.  P.  Miller  &  Co.  v,  Schindle,  15  Pa.  C.  C.  341. 
But  even  in  a  manufacturing  town,  any  material  addition  to 
existing  noise  and  vibration  will  constitute  a  nuisance  and  will 
be  enjoined :  Crump  v.  Lambert,  3  L.  R.  Eq.  409.  If  the 
injury  is  sufficiently  made  out,  it  is  no  defence  that  the  com- 
plainant went  to  reside  in  the  neighborhood  after  the  nuisance 
was  established :  Hurlbut  v,  McKone,  55  Conn.  31 ;  or  that 
the  business  is  lawful,  and  the  defendant's  use  of  his  own  prop- 
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erty  is  in  itself  reasonable.  Its  reasonableness  must  be  deter- 
mined by  the  rights  of  others.  Accordingly,  the  use  of  a  mill 
or  factory  which  produces  an  intolerable  noise  may  be  enjoined, 
though  the  place  where  it  is  situated  is  one  largely  given  over 
to  manufacturing  establishments,  and  the  neighborbood  largely 
occupied  by  mechanics  and  laboring  men  :  Hurlbut  v.  McKone, 
55  Conn.  81. 


Bigrht  of  Privacy— Statue  of  Decedent-Blnrl^ts  of  Rela- 
tives—Injunction. 

SCHUYLER  u  CURTIS  et  al. 

(Court  of  Appeals  of  New  York.     Nov.  26,  1895.) 
(147  N.  Y.  434 ;  42  N.  E.  Rep.  22.    Reversing  70  Hun,  598.) 

Persons  attempting  to  raise  a  statue  or  bust  of  a  woman  who  is  no 
longer  living,  if  their  motive  is  to  do  honor  to  her,  and  if  the  work  is  to 
be  done  in  an  appropriate  manner,  cannot  be  restrained  by  her  surviving 
relatives  from  carrying  out  such  purpose,  merely  because  they  had  not 
the  honor  of  her  personal  acquaintance  or  friendship  while  she  was  liv- 
ing, or  at  most  had  merely  been  associated  with  her  in  philanthropic 
enterprises. 

The  individual  rijrht  of  privacy  which  any  person  has  durinf?  hie  life 
dies  with  the  person,  and  any  right  of  privacy  which  survives  is  a  right 
pertaining  to  the  living  only. 

Any  privilege  of  surviving  relatives  of  a  deceased  i)erson  to  protect  his 
memory  exists  for  the  benefit  of  the  living  to  protect  their  feelings  and 
to  prevent  a  violation  of  their  own  rights  in  the  character  and  memory  of 
the  deceased. 

The  mere  fact  that  a  person's  feelings  may  be  injured  by  the  erection 
of  a  statue  to  a  deceased  relative  is  not  ground  for  an  injunction  against 
its  erection,  unless  there  is  reasonable  and  plausible  ground  for  the  ex- 
istence of  this  mental  distress  and  injury.  It  must  not  be  the  creation 
of  mere  caprice,  nor  of  pure  fancy,  nor  the  result  of  a  supersensitive  and 
morbid  mental  organization  dwelling  with  undue  emphasis  upon  the 
exclusive  and  sacred  character  of  this  right  of  privacy. 

The  consent  of  the  descendants  of  a  deceased  person  is  not  necessary 
to  authorize  the  erection  of  a  statue  of  a  person,  so  long  as  the  purpose 
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Is  to  do  honor  to  the  memory  of  the  deceased,  and  is  to  be  carried  out 
in  an  appropriate  and  orderly  manner  by  reputable  individuals  and  for 
worthy  ends. 

A  misstatement  in  a  circular  issued  by  an  association  engaged  in  erect- 
ing a  statue  or  bust  of  a  deceased  woman,  by  which  she  is  said  to  have 
been  the  founder  of  the  Mount  Vernon  Association,  formed  to  secure  the 
preservation  of  the  home  of  Washington,  while  in  fact  she  was  only  a 
vice-regent  from  her  state,  is  not  ground  for  an  injunction  against  the 
erection  of  the  statue,  especially  when  there  is  nothing  to  show  that  the 
misstatement  was  intentional,  or  that  it  would  not  be  corrected  when 
attention  was  called  to  it. 

What  the  feelings  of  a  woman  to  whose  honor  a  statue  or  bust  is  to  be 
erected  would  be  if  it  were  during  her  life,  is  not  a  matter  for  considera- 
tion in  deciding  as  to  the  right  of  her  relatives  after  her  death  to  prevent 
such  an  erection  to  her  honor. 

Placing  the  statue  of  a  woman,  now  deceased,  as  a  representative  of 
women  philanthropists,  for  exhibition  by  an  association  of  women,  in 
the  same  room  of  a  building  on  the  Chicago  Exposition  grounds  with 
that  of  a  representative  of  women  reformers,  does  not  tend  to  show  that 
the  former  believed  in  or  sympathized  with  the  movement  for  "  women's 
rights,"  of  which  the  latter  is  an  advocate,  and  does  not  give  the  sur- 
viving relatives  of  the  former  any  ground  for  an  injunction  against  the 
erection  of  such  statue. 

Making  an  ideal  statue,  which  is  not  intended  as  a  likeness,  for  exhi- 
bition as  the  statue  of  a  deceased  woman  who  is  chosen  as  the  represen- 
tative of  a  class  of  women  philanthropists,  is  not  a  fraud  upon  the  public 
for  which  her  surviving  relatives  can  have  an  injunction  against  its 
exhibition. 

Appeal  from  Supreme  Court,  General  Term,  First  De- 
partment. 

Action  by  Philip  Schuyler  against  Ernest  Curtis  and 
others,  to  restrain  defendants  from  making  and  exhibiting 
a  statue  of  Mrs.  Greorge  L.  Schuyler,  deceased.  From  a 
judgment  of  the  general  term,  (70  Hun,  598,  24  N.  Y. 
Supp.  512,)  affirming  a  judgment  for  plaintiff,  (24  N.  Y. 
Supp.  509,)  defendants  appeal.     Reversed. 

The  plaintiff  brought  this  action  against  the  defendants 
to  restrain  them  from  making  a  statue  or  bust  of  the  late 
Mrs.  Mary  M.  Hamilton  Schuyler,  in  any  form,  and  from 
causing  the  same  to  be  made  or  exhibited ;  also  from  re- 
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ceiving  or  soliciting  subscriptions  for  the  purpose  of  defray- 
ing the  cost  and  expenses  of  making  such  bust,  or  procuring 
it  to  be  made,  and  also  to  restrain  them  from  making  use 
of  the  name  of  Mrs.  Mary  M.  Hamilton  Schuyler,  or  circu- 
lating any  description  of  her,  in  any  way,  in  connection  with 
the  "  Woman's  Memorial  Fund  Association "  mentioned 
in  the  record.  The  findings  of  the  court  upon  the  trial  of  the 
action  state  what  is  material  as  to  the  facts  upon  which  the 
action  is  based,  while  the  conclusions  of  law  show  the  theory 
upon  which  relief  has  been  granted.  The  court  has  found, 
among  other  facts,  the  following :  The  plaintiff  is  the 
only  son  of  George  L.  Schuyler,  late  of  the  city  of  New 
York,  and  of  Eliza  Hamilton  Schuyler,  his  wife,  who 
was  a  daughter  of  the  late  James  A.  Hamilton  and  grand- 
daughter of  Maj.-Gen.  Alexander  Hamilton.  Mrs.  Schuy- 
ler died  in  the  year  1863,  and  plaintiff's  father,  for  his 
second  wife,  married  Mary  Morris  Hamilton,  a  younger 
sister  of  his  first  wife.  The  second  Mrs.  Schuyler  died  in 
May,  1877,  leaving  no  children.  Her  husband  died  in 
July,  1890,  and  her  only  brother  died  in  December,  1889. 
The  only  immediate  relatives,  now  living,  of  the  second 
Mrs.  Schuyler,  are  certain  nephews  and  nieces,  an  uncle  and 
an  aunt,  all  of  whom  approve  of  the  commencement  and 
maintenance  of  this  action.  The  defendants  other  than 
Hartley  are  members  of  a  voluntary  and  unincorporated 
association  in  New  York  city  named  the  "  Woman's  Memo- 
rial Fund,"  and  its  avowed  object  was  the  completion  of 
two  sculptures  to  honor  "  woman  as  the  philanthropist " 
and  "  woman  as  the  reformer,"  to  be  placed  on  exhibition 
at  the  Columbian  Exposition  of  1893.  This  association,  in 
May,  1891,  publicly  announced  that,  "as  the  typical  philan- 
thropist, Mary  M.  Hamilton,  who  died  as  Mrs.  G.  L.  Schuy- 
ler, has  been  chosen  as  the  subject  of  the  statue ;"  and 
about  that  time  the  association  began  to  send  printed  cir- 
culars to  that  effect,  and  to  solicit  subscriptions  for  the  pur- 
pose of  carrying  out  this  project,  and  public  announcement 
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was  made  that  a  contract  bad  been  entered  into  witb  the 
defendant  Hartley,  a  professional  sculptor,  for  tbe  execution 
of  a  statue  of  Mrs.  Scbuyler,  to  be  placed  on  exhibition  as 
stated.  It  was  also  announced  that  the  association  intended 
to  place  the  statue  on  exhibition  at  the  same  time  and 
place  as  a  statue  of  Miss  Susan  B.  Anthony,  Whom  the 
association  had  chosen  as  the  subject  of  the  statue  to  be 
designated  the  "Representative  Reformer."  George  L. 
Schuyler,  the  husband,  and  Alexander  Hamilton,  the 
brother,  of  the  deceased  Mrs.  Schuyler,  were,  at  the  time 
when  the  association  claims  to  have  originated  the  plan  for 
making  the  statue,  living  in  New  York ;  but  no  application 
was  made  to  either  for  his  consent  to  the  making  of  the 
statue,  and  neither  of  them  ever  authorized  any  one  to 
make  it.  Subsequent  to  the  deaths  of  the  husband  and 
brother  of  Mrs.  Schuyler,  and  in  May,  1891,  the  plaintiff 
first  heard  of  the  contemplated  action  of  the  defendants, 
and  he,  in  behalf  of  himself,  and  also  of  the  other  rela- 
tives of  Mrs.  Schuyler,  requested  the  defendants  to  abandon 
the  making  of  such  statue  and  the  circulation  of  subscrip- 
tion papers  for  the  purpose  of  collecting  money  towards 
defraying  the  cost  and  expenses  of  procuring  the  statue.  The 
defendants  denied  the  right  of  the  plaintiflF  to  prevent  the 
making  of  the  statue,  or  to  prevent  their  soliciting  subscrip- 
tions throughout  the  country  for  that  purpose,  and  they 
continued  to  circulate  such  subscription  papers  widely 
throughout  the  United  States,  and  they  were  printed  in 
some  of  the  New  York  city  newspapers  at  the  instance  of 
the  defendants.  These  acts,  the  court  finds,  have  exposed  the 
name  and  the  memory  of  Mrs.  Mary  M.  Hamilton  Schuy- 
ler to  adverse  comment  and  criticism  of  a  nature  peculiarly 
disagreeable  to  her  relatives,  and  have  caused  disagreeable 
notoriety,  for  which  they  are  in  no  way  responsible ;  that 
such  comment  has  been  made  in  the  public  prints  and 
elsewhere;  that  annoyance  and  pain  have  been  caused 
thereby  to  the  plaintiff  and  to  the  immediate  relatives  of 
30 
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Mrs.  Schuyler  ;  that  he  and  they  have  been  greatly  distressed 
and  injured  thereby,  and  by  the  notoriety  incident  thereto; 
and  that  such  notoriety  and  adverse  comment  and  criticism 
are  wholly  due  to  the  unauthorized  acts  of  the  defendants. 
As  conclusions  of  law,  it  was  found  that  the  acts  of  defendants 
constituted  an  unlawful  interference  with  the  right  of 
privacy,  and  that  the  surviving  relatives  of  the  deceased, 
Mary  Schuyler,  were  specially  injured  by  the  acts.  It  was 
therefore  adjudged  that  the  plaintiff  was  entitled  to  judg- 
ment perpetually  enjoining  the  defendants  from  making  or 
causing  to  be  made  a  statue  of  Mrs.  Schuyler,  in  any  form, 
and  from  exhibiting  any  statue  of  her,  and  from  receiving 
subscriptions  for  the  purposes  stated.  Upon  the  trial 
evidence  was  given  upon  the  part  of  the  defendants  which 
showed  that  Mrs.  Schuyler,  in  her  lifetime,  was  a  very 
charitable  woman ;  was  a  member  of  many  private 
charitable  associations;  that  in  1852  she  was  one  of  the 
founders  of  the  School  of  Design  for  Women  in  the  city  of 
New  York,  and  one  of  its  managers  until  it  was  adopted 
by  the  Cooper  Institute ;  that  some  of  the  female  defend- 
ants were  members  of  the  School  of  Design  for  Women, 
and  had  frequently  met  Mrs.  Schuyler  at  its  meetings,  and 
were  on  terms  of  some  intimacy  with  her,  so  far,  at  least, 
as  her  interest  in  and  her  attendance  at  the  meetings  of 
the  above  association  called  for ;  that  the  Ladies'  Art  Asso- 
ciation was  founded  about  1867,  partly  at  the  suggestion  of 
Mrs.  Schuyler,  made  to  some  of  the  defendants,  who  were 
members  of  the  School  of  Design  for  Women,  the  object 
of  the  association  being  to  help  ladies  support  themselves, 
and  to  give  them  adequate  education  in  art  and  design,  and 
the  association  is  a  reputable  and  well-known  organization 
in  New  York  city,  and  Mrs.  Schuyler  evinced  considerable 
interest  in  it  during  her  life  ;  that  the  Woman's  Memorial 
Fund  Association  was  composed  largely  of  members  of  the 
Ladies'  Art  Association,  and  it  was  publicl}'^  announced 
that  the  statue  in  question  was  to  be  placed,  after  the  expo* 
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sition,  in  the  rooms  or  studio  of  the  association,  there  to 
remaiu  permanently ;  that  Mrs.  Schuyler  was  prominently 
identified  with  the  United  States  sanitary  commission  dur- 
ing the  late  war ;  and  also  that  she  was  one  of  the  vice- 
regents  for  the  state  of  New  York  of  the  Mt.  Vernon  Asso- 
ciation, which  was  organized  for  the  purpose  of  securing 
the  preservation  of  the  home  of  Washington.  These  sev- 
eral facts  were  proved  and  were  uncontradicted,  and  the 
defendants  requested  the  court  to  find  them,  which  request 
was  refused  on  the  ground  that  they  were  immaterial. 

Charles  M,  Demcmd  and  Walter  S,  Logan,  for  appellants. — 
This  appeal  presents  real  issues,  and  not  merely  abstract 
questions  of  law :  People  v.  Common  Council  of  Troy,  82 
N.  Y.  575 ;  Bryant  v.  Thompson,  128  N.  Y.  426 ;  In  re 
Manning,  139  N.  Y.  446 ;  Fleischman  u  Fleischman,  80 
Hun,  (N.  Y.)  90  ;  Grow  v.  Garlock,  29  Hun,  (N.  Y.)  598  ; 
C.  U.  Bank  v.  Smith,  40  N.  Y.  State  Repr.  758  ;  People  v. 
Walter,  68  N.  Y.  403.  The  court  below  had  absolutely  no 
jurisdiction  to  grant  the  relief  asked  :  Townshend  on 
Libel,  2,  3,  118  ;  Holt  on  Libel,  244;  1  Wood's  Inst.  445  ; 
Regina  v,  Labouchere,  12  Q.  B.  D.  320 ;  Comm.  v.  Batch- 
elder,  Thach.  Crim.  Cas.  (Mass.)  191 ;  State  v.  Farley,  4 
McCord,  (S.  Car.)  317 ;  1  Hilliard  on  Torts,  c.  7,  §13 ; 
Comra.  V.  Clap,  4  Mass.  163-168  ;  State  v.  Jeandell,  5  Harr. 
(Del.)  475 ;  White  v.  NichoUs,  3  How.  266  ;  Root  v.  King, 
7  Cow.  (N.  Y.)  613  ;  People  v.  Croswell,  3  Johns.  Cas.  (N.  Y.) 
354 ;  Steele  v.  Southwick,  9  Johns.  (N.  Y.)  214 ;  Cooper  v. 
Greeley,  1  Den.  (N.  Y.)  347  ;  Penal  Code  N.  Y.  §  242 ; 
N.  Y.  J.  G.  Soc.  V.  Roosevelt,  7  Daly,  (N.  Y.)  188 ;  Brand- 
reth  v.  Lance,  8  Paige  Ch.  (N.  Y.)  27  ;  Wetmore  v.  Scovell, 
3  Edw.  Ch.  (N.  Y.)  515 ;  Hoyt  v,  Mackenzie,  3  Barb.  Ch. 
(N.  Y.)  320;  Manger  v.  Dick,  55  How.  Pr.  (N.  Y.)  132; 
B.  D.  Co.  V.  F.  Co.,  114  Mass.  169;  L.  Assn.  v.  Boogher,  3 
Mo.  App.  173  ;  Clark  v.  Freeman,  11  Beav.  112 ;  Liver- 
pool Assn.  V.  Smith,   37  Ch.  D.  170 ;  Mulkem  v.  Ward, 


468  SOHUYLBR  V.   CURTIS. 

13  L.  R.  Eq.  619 ;  P.  Assur.  Oo.  v,  Knott,  10  L.  R.  Ch.  142 ; 
Raymond  v.  Russell,  143  Mass.  295 ;  Kidd  v.  Horry, 
28  Fed.  Rep.  773;  Whitehead  v.  Kitson,  119  Mass.  484; 
C.  Gas.  Co.  V,  K.  Co.,  100  Mo.  501 ;  Habey  v.  Brotherhood, 
19  Ch.  D.  386 ;  Chase  v,  Tuttle,  27  Fed.  Rep.  110 ;  Quartz 
Hill  Co.  V.  Beall,  20  Ch.  D.  501 ;  Const.  N.  Y.  1846,  art.  i,  §  8  ; 
Corliss  V.  Walker,  57  Fed.  Rep.  434  ;  In  re  Sawyer,  124 
U.  S.  200;  Kerr  on  Injunc.  (2d  Ed.)  1.  The  plaintiflF  had 
absolutely  no  cause  of  action :  Murray  v.  G.  L.  &  E.  Co., 
49  Alb.  L.  J.  288  ;  In  re  Sawyer,  124  U.  S.  200  ;  Chapman 
V.  W.  U.  T.  Co.,  88  Ga.  763.  The  fancied  injury  to  the 
plaintiff  complained  of  in  this  action,  if  any  such  injury 
can  in  any  way  be  discovered,  is  certainly  not  such  an 
injury  as  the  court  will  grant  an  injunction  to  prevent : 
Murray  v.  G.  L.  &  E.  Co.,  49  Alb.  L.  J.  288 ;  In  re  Sawyer, 
124  U.  S.  200.  The  decision  of  the  court  below  was  erro- 
neous :  James  v.  Cowing,  82  N.  Y.  449 ;  Van  Bokkelen  v. 
Berdell,  130  N.  Y.  141. 

JaTnes  B,  Ludlow  and  Avffosius  N.  -Hand,  for  respondent — 
The  acts  of  the  defendants  in  seeking  to  make  and  exhibit 
a  statue  of  Mrs.  Schuyler  and  in  soliciting  subscrip- 
tions therefor,  constitute  an  unwarrantable  invasion  of  the 
right  of  privacy,  for  which  no  adequate  remedy  exists  at 
common  law,  and  which,  therefore,  falls  within  the  juris- 
diction of  a  court  of  equity  to  redress :  Cooley  on  Torts, 
19  ;  Salkowski's  Roman  Law,  668,  §  134  ;  Pope  v.  Curl,  2 
Atk.  342  ;  Gee  v.  Pritchard,  2  Swanst.  403 ;  Perceval  v, 
Phipps,  2  Ves.  &  B.  19  ;  Prince  Albert  v.  Strange,  2  De  G. 
&  Sm.  652,  691-696 ;  1  Macn.  &  G.  25,  42 ;  Woolsey 
V.  Judd,  4  Duer,  (N.  Y.)  379;  Laws  N.  Y.  1895,  c.  287  ; 
4  Harv.  L.  Rev.  201  ;  Payne  r.  People,  6  Johns.  (N.  Y.)  103 ; 
Eyre  v.  Higbee,  35  Barb.  (N.  Y.)  502  ;  Oliver  v.  Oliver, 
11  C.  B.  N.  S.  139  ;  Grigsby  v.  Breckinridge,  2  Bush,  (Ky.) 
480  ;  Wynehamer  v.  People,  13  N.  Y.  433  ;  Eaton  v.  R.  R. 
Co.,  51  N.   H.  511 ;  4  Bradf.   on   Surr.   516  ;  Austin  on 
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Jurisp.  47 ;  Routli  v,  Webster,  10  Beav.  561 ;  Dixon  v. 
Holdeii,  7  L.  R.  Eq.  488 ;  S.  S.  Co.  v,  Riley,  6  L.  R.  Eq. 
551 ;  Maxwell  v,  Hogg,  2  L.  R.  Ch.  307  ;  Mackenzie  v.  S.  M. 
S.  Co.,  27  Abb.  N.  C.  (N.  Y.)  402 ;  F.  L.  &  T.  Co.'s  Case,  21 
Abb.  N.  C.  (N.  Y.)  104 ;  Pollard  v.  P.  Co.,  40  Ch.  D.  345  ; 
Tuck  V,  Priester,  19  Q.  B.  D.  629 ;  Corliss  v.  Walker,  57 
Fed.  Rep.  434,  435,  436 ;  Id,  v.  Id,,  64  Fed.  Rep.  280,  281 ; 
Marks  v.  Jaffa,  6  Misc.  Rep.  (N.  Y.)  290;  Mitchell  v. 
Thorne,  134  N.  Y.  536  ;  Snyder  v,  Snyder,  60  How.  Pr. 
(N.  Y.)  368 ;  Thompson  v,  Hickey,  8  Abb.  N.  C.  (N.  Y.) 
159;  Secord  v.  Secor,  18  Abb.  N.  C.  (N.  Y.)  80;  Weld  v. 
Walker,  130  Mass.  422  ;  Pierce  v.  Proprietors,  10  R.  I.  227  ; 
in  re  Girard,  1  Moak's  Eng.  Rep.  664  ;  Church  v.  Church, 
2  Brewst.  (Pa.)  372 ;  Wynkoop  v.  Wynkoop,  42  Pa.  293 ; 
Trustees  v.  Walsh,  57  111.  363;  State  u  McClure,  4 
Blackf.  (Ind.)  329  ;  Bogert  v.  Indianapolis,  13  Ind.  134 ; 
Renihan  v.  Wright,  125  Ind.  536,  543 ;  Guthrie  v.  Weaver, 
1  Mo.  App.  136  ;  Brandreth  v.  Lance,  8  Paige  Ch.  (N.  Y.) 
24 ;  N.  Y.  J.  G.  Soc.  v.  Roosevelt,  7  Daly,  (N.  Y.)  188 ;  State  v. 
Warren,  113  N.  C.  683.  The  facts  in  this  case  and  the 
circumstances  under  which  the  litigation  arose  appeal  with 
peculiar  force  to  a  court  of  equity:  Prince  Albert  v. 
Strange,  1  M^cn.  &  G.  25,  46 ;  Woolsey  v.  Judd,  4  Duer,  (N. 
Y.)  379;  Bonnard  v.  Perryman,  [1891]  2  Ch.  269  ;  Collard 
V.  Marshall,  [1892]  1  Ch.  571 ;  Monson  v.  Tussauds,  [1894] 
1  Q.  B.  671 ;  Corliss  v.  Walker,  64  Fed.  Rep.  280.  The 
plaintiff  is  entitled  to  sue  for  an  injunction :  Pollard  v 
P.  Co.,  40  Ch.  D.  345 ;  Pierce  v.  Proprietors.  10  R.  I.  227 
Snyder  v.  Snyder,  60  How.  Pr.  (N.  Y.)  368  ;  Wallworth  v 
Holt,  4  My.  &  C.  619  ;  Mitchell  v.  Thorne,  134  N.  Y.  536 
4  Am.  L.  Times,  127;  6  Am.  L.  Rev.  182;  4  Bradf 
on  Surr.  529.  The  defendants  were  properly  enjoined 
from  carrying  out  their  project  of  making  and  exhibiting 
a  statue  of  Mrs.  Schuyler  on  the  ground  that  it  necessarily 
involved  both  a  breach  of  confidence  and  a  fraud  on  the 
public:  Devlin  v,  Devlin,  60  N.  Y.  212  ;  Caswell  v.  Hazard, 
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121  N.  Y.  484 ;  Duffy  v:  Masterson,  44  N.  Y.  657  ;  New- 
man  u  Frost,  52  N.  Y.  422,  427,  428 ;  Marvin  r.  B.  I.  M. 
Co.,  55  N.  Y.  538,  547,  560 ;  Ogden  v.  Alexander,  140  N.  Y. 
356  ;  F.  N.  Bank  v.  Chalmers,  144  N.  Y.  432,  436.  The 
relief  granted  to  the  plaintiff  rests  upon  sound  principles 
of  law  and  of  natural  justice  :  Mackenzie  v.  S.  M.  S.  Co.,  27 
Abb.  N.  C.  (N.  Y.)  402 ;  5  Coke's  Rep.  125 ;  Corliss  v. 
Walker,  57  Fed.  Rep.  434 ;  Id.  v.  Id.,  64  Fed.  Rep.  280. 

Pecbzham,  J.  (after  stating  the  facts.) — This  action  is  of  a 
nature  somewhat  unusual,  and  depends  for  its  support  upon 
an  application  of  certain  principles,  which  are  themselves 
not  very  clearly  defined,  or  tlieir  boundaries  not  very  well 
recognized  or  plainly  laid  down.  Briefly  described,  the 
action  is  founded  upon  an  alleged  violation  of  what  is 
termed  the  "  right  of  privacy."  The  alleged  violation  of 
this  right,  so  far  as  regards  the  plaintiff,  consists  of  an 
attempt  on  the  part  of  certain  reputable  women — among 
them,  the  female  defendants  herein — without  the  sanction  of 
the  plaintiff  or  other  immediate  members  of  the  family,  to  do 
honor  to  the  memory  of  a  woman  who  was  the  aunt  of  the 
plaintiff,  and  who,  at  the  time  of  the  commencement  of  this 
action,  had  been  dead  for  fourteen  years.  A  statue  of  a 
most  costly  and  meritorious  kind,  to  be  made  out  of  appropri- 
ate material  and  by  an  artist  of  the  first  rank,  w^as  contem- 
plated as  the  means  of  doing  this  honor  to  the  memory  of 
the  deceased  relative  of  the  plaintiff.  It  may,  perhaps,  be 
somewhat  difficult  for  the  ordinary  mind  to  perceive  any 
reason  for  the  plaintiff's  distress  arising  out  of  this  contem- 
plated action  by  women  of  respectability,  who  are  desirous 
of  honoring  the  memory  of  a  woman  whom  they  regarded 
in  life  as  a  friend  and  benefactor  of  their  sex.  Objection 
has,  however,  been  made  to  the  carrying  out  of  this  project, 
and  we  must  examine  this  record  in  order  to  see  whether 
there  is  any  evidence  of  a  violation  of  this  alleged  right  of 
privacy  belonging  to  the  plaintiff.     In  order  to  determine 
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whether  there  has  been  a  violation  of  the  right,  it  is'  neces- 
sary to  know  something  about  the  right  itself  and  its  proper 
limitations.  It  is  not  necessary,  however,  in  the  view  which 
we  take  of  this  case,  to  attempt  to  lay  down  precise  and 
accurate  rules  which  shall  apply  to  all  cases  touching  upon 
this  alleged  right.  If  the  facts  in  any  case  fail  to  furnish 
any  clear  or  sure  foundation  for  a  reasonable  man  to  claim 
that  any  injury  to  his  feelings  has  been  or  would  be  caused 
by  the  action  taken  or  to  be  taken  by  a  defendant,  then  we 
can  at  least  say,  in  such  a  case,  that  there  has  not  been  and 
cannot  be  any  such  real  mental  distress  or  injury  as  a  court 
of  equity  ought  to  recognize  as  within  judicial  relief.  For 
the  purpose  we  have  in  view,  it  is  unnecessary  to  wholly 
deny  the  existence  of  the  right  of  privacy  to  which  the 
plaintiff  appeals  as  the  foundation  of  his  cause  of  action. 
It  may  be  admitted  that  courts  have  power  in  some  cases  to 
enjoin  the  doing  of  an  act  where  the  nature  or  character  of 
the  act  itself  is  well  calculated  to  wound  the  sensibilities  of 
an  individual,  and  where  the  doing  of  the  act  is  wholly 
unjustifiable,  and  is,  in  legal  contemplation,  a  wrong,  even 
though  the  existence  of  no  *' property,"  as  that  term  is 
usually  used,  is  involved  in  the  subject. 

The  question  in  this  case  is  whether  there  has  been 
proved  such  a  violation  of  the  rights  of  the  plaintiff,  even 
under  a  most  liberal  construction  as  to  the  extent  of  those 
riglits,  which  a  court  of  equity  ought  to  take  cognizance  of. 
We  enter  upon  this  examination  with  an  admission,  for  the 
purposes  of  this  case,  that  the  plaintiff  occupies  such  a 
relationship  to  the  deceased  that  he  might  maintain  an 
action  to  enjoin  the  painting  of  a  picture  or  the  making  of 
a  statue  of  the  deceased  which  would  be  regarded  as  inap- 
propriate by  reasonable  people  because  the  use  for  which  it 
was  destined,  or  the  place  where  it  was  to  be  kept,  was 
obviously  improper,  or  because  the  thing  itself — portrait  or 
bust  or  statue — was  not  of  that  degree  of  merit,  all  the  cir- 
cumstances considered,  which  might  reasonably  and  properly 
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be  insisted  upon  by  those  to  whom  the  life  and  memory  of 
the  deceased  were  most  dear.  Many  other  cases  can  be 
imagined  where  the  ulterior  purpose  of  the  individuals 
engaged  in  the  matter  would  be  so  manifestly  improper,  if 
not  illegal,  that  no  statue  or  picture  of  a  reputable  individ- 
ual, alive  or  dead,  ought  to  be  permitted  to  be  made  for  such 
purpose.  These  are  merely  imaginary  cases,  alluded  to 
only  for  the  purpose  of  accentuating  our  ideas  as  to  some 
of  the  circumstances  in  which  courts  might  be  called  upon 
to  act  on  the  part  of  a  living  relative  of  one  who  was  long 
since  dead.  In  the  present  case  the  grounds  of  the  plain- 
tiff s  objection  are  not  very  many,  and  have  been  stated  in 
the  complaint,  and  by  the  plaintiff  on  the  witness  stand. 
They  are  these :  (1)  The  persons  concerned  in  getting  up 
the  proposed  statue  were  not  the  friends  of  the  plaintiff's 
deceased  aunt,  and,  as  plaintiff  alleged,  did  not  know  her. 
(2)  They  were  proceeding  with  their  plan  without  consult- 
ing with  the  plaintiff  or  other  immediate  members  of  the 
Schuyler-Hamilton  family,  and  without  their  consent  to 
the  making  of  any  statue.  (3)  The  circulars  issued  by  or 
in  behalf  of  the  defendants  contained  a  statement  that 
Mrs.  Schuyler  was  the  founder  of,  or  the  first  woman  in,  the 
enterprise  for  securing  the  home  of  Washington,  and  that 
this  statement  was  inaccurate,  because  a  prominent  woman 
in  South  Carolina  was  in  fact  such  founder,  and  justly 
entitled  to  the  honor  arising  therefrom.  This  mistake,  it 
was  asserted,  had  caused  adverse  comments  in  the  news- 
papers as  to  the  attitude  of  the  family  of  plaintiff  in  per- 
mitting such  a  claim  to  be  made  when  they  must  have 
known  it  was  without  foundation.  (4)  It  was  disagreeable 
to  the  plaintiff  because  the  making  of  such  a  statue  would 
have  been  disagreeable  and  obnoxious  to  his  aunt,  were  she 
living.  She  had,  as  plaintiff  said,  a  great  dislike  to  have 
her  name  brought  into  public  notoriety  of  any  kind,  as  she 
was  a  singularly  sensitive  woman  and  of  a  very  retiring 
nature,  anxious  to  keep  her  name  from  the  public  prints  or 
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newspapers.  (5)  That  plaintiff's  aunt  had  not  been  per- 
sonally acquainted  with  Susan  B.  Anthony,  and  he  was 
quite  sure  she  had  not  sympathized  with  or  approved  the 
position  taken  by  Miss  Anthony  upon  the  question  of  the 
proper  sphere  of  woman  and  her  treatment  by  the  law,  and 
it  was  disagreeable  and  annoying  to  have  the  memory  of 
Mrs.  Schuyler  joined  with  principles  of  which  she  did  not 
approve.  These  are  substantially  all  the  objections  made 
by  plaintiff  regarding  the  proposed  action  of  the  defend- 
ants. The  plaintiff,  in  his  evidence,  said  he  did  not  claim 
that  the  defendants  in  any  of  their  actions  or  in  any  of 
their  published  notices,  threw  any  discredit,  disgrace,  or 
ridicule,  upon  Mrs.  Schuyler's  memory,  and  he  did  not  think 
they  wished  to  do  so  in  any  way.  The  chief  reason  for 
bringing  the  action,  the  plaintiff  avowed,  was  to  establish 
a  principle,  that  the  right  of  privacy  should  be  respected, 
and  he  was  willing  to  bring  such  an  action  for  the  purpose 
of  maintaining  that  principle. 

After  taking  all  these  objections  into  careful  considera- 
tion, we  cannot  say  that  we  are  in  the  least  degree  impressed 
with  their  force.  The  first  ground  of  objection,  even  if 
well  founded  in  fact,  is  not  of  the  slightest  importance. 
Whether  the  defendants  were  friends  or  not  of  Mrs.  Schuyler, 
in  her  lifetime,  does  not  seem  to  us  to  have  any  legitimate 
effect  upon  the  question.  If  the  motive  were  to  do  honor 
to  a  good  woman,  and  if  the  work  were  to  be  done  in  an 
appropriate  way,  the  relations  towards  the  deceased  of  those 
who  proposed  to  render  this  mark  of  honor  to  her  memory 
as  one  of  the  benefactors  of  her  sex,  would  be  a  matter  of 
very  small  moment — entitled  to  no  consideration  whatever. 
No  surviving  relative,  male  or  female,  would  have,  in  our 
judgment,  the  least  ground  of  complaint  that  an  action 
confessedly  meant  to  do  honor  to  the  memory  of  a  noble 
woman  was  proposed  by  those  who  in  her  lifetime  had  not 
the  honor  of  her  personal  acquaintance  or  friendship,  but 
.  whose  proposed  action  was  nevertheless  the  outgrowth  of 
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admiration  of  her  character  as  a  friend  and  benefactor  of 
the  sex  of  which  she  was  herself  so  great  an  ornament.  It 
appears,  however,  that  in  truth  some  of  the  defendants  were 
known  to  Mrs.  Schuyler  personally,  as  members  of  the  same 
association  and  interested  in  the  same  objects ;  and,  although 
Mrs.  Schuyler  was  undoubtedly  more  socially  prominent 
than  any  of  the  defendants  claim  to  be,  yet  there  was  enough 
personal  intercourse  between  her  and  some  of  the  defend- 
ants to  account  for  the  affection  in  which  her  memory  is 
held,  and  for  their  desire  to  give  some  practical  evidence  of 
their  feelings. 

The  second  ground  of  objection,  we  think,  is  equally  un- 
tenable. The  fourth  ground  may  properly  be  considered  as 
a  part  of  it.  It  is  true  that  these  defendants  have  assumed 
to  take  the  preliminary  steps  leading  to  the  making  of  the 
proposed  statue  without  having  consulted  with  or  obtained 
the  consent  of  the  plaintiff  or  the  other  immediate  relatives 
of  the  deceased.  This  may  be  regarded  as  the  main  objec- 
tion, the  others  being  but  grounds  for  the  refusal  of  any 
consent  by  plaintiff  and  his  relatives,  if  such  consent  had 
been  asked.  The  whole  of  the  plaintiff  *8  claim  of  the  right 
of  privacy  in  this  case  rests  upon  the  lack  of  this  consent. 
It  is  stated  that  Mrs.  Schuyler  was  not  in  any  sense  a  public 
character  during  her  life,  and  consequently  had  not  surren- 
dered, to  any  extent  whatever,  her  own  right  of  privacy. 
This  right,  it  is  claimed,  not  having  been  surrendered  by 
any  act  of  the  deceased  in  her  lifetime,  descends  unim- 
paired to  her  immediate  relatives,  as  the  proper  representa- 
tives of  her  feelings  and  her  rights.  Whatever  the  rights 
of  a  relative  may  be,  they  are  not,  in  such  case  as  this, 
rights  which  once  belonged  to  the  deceased,  and  which  a 
relative  can  enforce  in  her  behalf  and  in  a  mere  represen- 
tative capacity ;  as,  for  instance,  an  executor  or  adminis- 
trator, in  regard  to  the  assets  of  a  deceased.  It  is  not 
a  question  of  what  right  of  privacy  Mrs.  Schuyler  had 
in  her  lifetime.     The  plaintiff  does  not  represent  that  right. 
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Whatever  right  of  privacy  Mrs.  Schuyler  had  died  with  her. 
Death  deprives  us  all  of  rights,  in  the  legal  sense  of  that 
term ;  and,  when  Mrs.  Schuyler  died,  her  own  individual 
right  of  privacy,  whatever  it  may  have  been,  expired  at  the 
same  time.  The  right  which  survived  (however  extensive 
or  limited)  was  a  right  pertaining  to  the  living  only.  It  is 
the  right  of  privacy  of  the  living  which  it  is  sought  to  en- 
force here.  That  right  may  in  some  cases  be  itself  violated 
by  improperly  interfering  with  the  character  or  memory  of 
a  deceased  relative,  but  it  is  the  right  of  the  living,  and  not 
that  of  the  dead,  which  is  recognized.  A  privilege  may  be 
given  the  surviving  relatives  of  a  deceased  person  to  protect 
his  memory,  but  the  privilege  exists  for  the  benefit  of  the 
living,  to  protect' their  feelings,  and  to  prevent  a  violation 
of  their  own  rights  in  the  character  and  memory  of  the 
deceased.  A  woman  like  Mrs.  Schuyler  may  very  well,  in 
her  lifetime,  have  been  most  strongly  averse  to  any  public 
notice,  even  if  it  were  of  a  most  flattering  nature,  regarding 
her  own  works  or  position.  She  may  have  been  (and  the 
evidence  tends  most  strongly  to  show  that  she  was)  of  so 
modest  and  retiring  a  nature  that  any  publicity,  during  her 
life,  would  have  been  to  her  most  extremely  disagreeable 
and  obnoxious.  All  these  feelings  died*  with  her.  It  is 
wholly  incredible  that  any  individual  could  dwell  with  feel- 
ings of  distress  or  anguish  upon  the  thought  that,  after  his 
death,  those  whose  welfare  he  had  toiled  for  in  life  would 
inaugurate  a  project  to  erect  a  statue  in  token  of  their  appre- 
ciation of  his  efforts,  and  in  honor  of  his  memory.  This 
applies  as  well  to  the  most  refined  and  retiring  woman  as  to 
a  public  man.  It  is  therefore  impossible  to  credit  the  ex- 
istence of  any  real  mental  injury  or  distress  to  a  surviving 
relative,  grounded  upon  the  idea  that  the  action  proposed  in 
honor  of  his  ancestor  would  have  been  disagreeeble  to  that 
ancestor  during  his  life.  We  cannot  assent  to  the  proposi- 
tion that  one  situated  as  the  plaintiff  in  this  case  can  prop- 
erly enjoin  such  action  as  the  defendants  propose  on  the 
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ground  that,  as  mere  matter  of  fact,  his  feelings  would  be 
thereby  injured.  We  hold  that  in  this  class  of  cases  there 
must,  in  addition,  be  some  reasonable  and  plausible  ground 
for  the  existence  of  this  mental  distress  and  injury.  It  must 
not  be  the  creation  of  mere  caprice  nor  of  pure  fancy,  nor 
the  result  of  a  supersensitive  and  morbid  mental  organiza- 
tion, dwelling  with  undue  emphasis  upon  the  exclusive  and 
sacred  character  of  this  right  of  privacy.  Such  a  class  of 
mind  might  regard  the  right  as  interfered  with  and  violated 
by  the  least  reference,  even  of  a  complimentary  nature,  to 
some  illustrious  ancestor,  without  first  seeking  for  and  ob- 
taining the  consent  of  his  descendants.  Feelings  that  are 
thus  easily  and  unnaturally  injured  and  distressed  under 
such  circumstances  are  much  too  sensitive  to  be  recognized 
by  any  purely  earthly  tribunal.  A  proposed  act,  which  a 
court  will  enjoin  because  it  would  be  a  violation  of  a  legal 
right,  must,  among  other  conditions,  be  of  such  a  nature  as 
a  reasonable  man  can  see  might  and  probably  would  cause 
mental  distress  and  injury  to  any  one  possessed  of  ordinary 
feeling  and  intelligence,  situated  in  like  circumstances  as 
the  complainant ;  and  this  question  must  always,  to  some 
extent,  be  one  of  law.  If  the  circumstances  be  such  that  it 
is  to  a  court  incoilceivable  that  the  feelings  of  any  sane  and 
reasonable  person  could  be  injured  by  the  proposed  act,  then 
it  is  the  duty  of  the  court  to  say  so,  and  to  refuse  an  injunc- 
tion which  would  prevent  its  performance.  If  the  defend- 
ants had  projected  such  a  work  in  the  lifetime  of  Mrs. 
Schuyler,  it  would,  perhaps,  have  been  a  violation  of  her 
individual  right  of  privacy,  because  it  might  be  contended 
that  she  had  never  occupied  such  a  position  towards  the 
public  as  would  have  authorized  such  action  by  any  one  so 
long  as  it  was  in  opposition  to  her  wishes.  The  fact  that 
Mrs.  Schuyler  is  dead  alters  the  case,  and  the  plaintiff  and 
other  relatives  must  show  some  right  of  their  own  violated, 
and  that  proof  is  not  made  by  evidence  that  the  proposed 
action  of  the  defendants  would  have  caused  Mrs.  Schuyler 
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pain  if  she  were  living.  A  shy,  sensitive,  retiring  woman 
might  naturally  be  extremely  reluctant  to  have  her  praises 
sounded,  or  even  appropriate  honors  accorded  her,  while 
living ;  and  the  same  woman  might,  upon  good  grounds, 
believe,  with  entire  complacency  and  satisfaction,  that  after 
her  death  a  proposition  would  be  made  and  carried  out  by 
her  admirers  to  do  honor  to  her  memory  by  the  erection  of 
a  statue  or  some  other»memorial.  For  these  reasons  we  are 
of  the  opinion  that,  regarding  the  facts  thus  far  discussed,  it 
was  not  necessary  for  the  defendants  to  procure  the  consent 
of  the  plaintiff,  or  other  immediate  relatives  of  the  deceased. 
We  think  that  so  long  as  the  real  and  honest  purpose  is  to 
do  honor  to  the  memory  of  one  who  is  deceased,  and  such 
purpose  is  to  be  carried  out  in  an  appropriate  and  orderly 
manner,  by  reputable  individuals  and  for  worthy  ends,  the 
consent  of  the  descendants  of  such  deceased  person  is  not 
necessary,  and  they  have  no  right  to  prevent;  for  their  own 
personal  gratification,  any  action  of  the  nature  described. 

The  third  ground  of  objection  is  based  upon  a  claim 
made  in  the  circulars  issued  by  defendants,  that  Mrs. 
Schuvler  was  the  founder  of  the  Mt.  Vernon  Association, 
while  in  truth  she  was  connected  with  it  only  as  a  vice- 
regent  from  this  state.  There  is  no  assertion  that  this  error 
of  fact  was  intentional,  and  there  could  obviously  be  no 
motive  on  the  part  of  the  defendants  to  make  any  undue  or 
ill-founded  claim  on  behalf  of  their  subject.  A  single  line, 
calling  their  attention  to  the  fact,  would  undoubtedly  have 
caused  an  immediate  rectification  of  the  mistake,  and,  of 
course,  the  removal  of  any  foundation  for  the  slightest  ad- 
verse comment  from  any  source  as  to  the  conduct  of  the 
surviving  members  of  this  family  in  permitting  such  a  claim 
to  have  been  made  on  behalf  of  one  of  its  deceased  mem- 
bers. This  mistaken  statement  of  the  position  of  Mrs. 
Schuyler  in  regard  to  the  Mt.  Vernon  Association,  contained 
in  the  circulars,  is  the  only  ground  for  adverse  comment  in 
the  newspapers,  or  for  the  disagreeable  notoriety  complained 
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of  by  the  plaintiflP.  If  corrected,  all  ground  of  complaint 
of  that  nature  would  disappear.  If  not  corrected  upon  ap- 
plication, the  plaintiflP  would  probably  not  be  without  a 
remedy  which  would  prevent  the  circulation  of  such  an 
untruth. 

The  fourth  ground  of  objection  has  already  been  disposed 
of  in  treating  of  the  second.  The  feelings  of  the  deceased, 
if  she  were  alive  and  confronted  with  such  a  proposition  to 
do  honor  to  herself,  have  no  place  in  this  action,  which  is 
founded  upon  the  alleged  violation  of  the  plaintiflf's  own 
right  of  privacy. 

The  fifth  ground  is  an  equally  vague  and  shadowy  one. 
Whether  Mrs.  Schuyler  sympathized  with  the  work  or  the 
views  of  Miss  Anthony,  we  must  say,  seems  to  us  utterly 
foreign  to  the  subject.  There  was  no  proposition  looking 
towards  the  placing  of  the  statues  of  these  two  ladies 
together,  as  representatives  of  the  same  ideas,  or  as  in  any 
way,  even  the  remotest,  united  in  the  same  works,  or  in  in- 
culcating the  same  principles  in  regard  to  the  rights  of 
women.  The  objection  seems  to  rest  wholly  upon  the 
proposition  that  these  two  proposed  statues  were  to 
be  exhibited  in  the  same  room  of  a  building  in  the 
Chicago  Fair  Grounds — one  as  the  representative  of 
a  class  of  women  philanthropists,  and  the  other  as 
the  representative  of  a  class  of  women  reformers. 
The  placing  of  the  statues  in  the  same  room  for  exhibition 
by  the  same  association  does  not,  in  our  view,  tend  in  tb© 
slightest  degree  to  confuse  the  identity  of  Mrs.  Schuyler,  or 
to  lead  in  any  way  to  the  supposition  that  she  was  in  sym- 
pathy with,  or  believed  in  the  correctness  of,  the  principles 
which  have  been  advocated  by  Miss  Anthony.  The  fact,  if 
it  be  a  fact,  that  Mrs.  Schuyler  did  not  sympathize  with 
what  is  termed  the  "  woman's  rights  movement,"  is  of  no 
importance  here.  The  proposed  placing  of  the  two  statues 
would,  if  carried  out,  have  had  no  tendency  to  show  that 
Mrs.  Schuyler  did  so  sympathize.     Many  of  us  may,  and 
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probably  do,  totally  disagree  with  these  advanced  views  of 
Miss  Anthony  in  regard  to  the  proper  sphere  of  women,  and 
yet  it  is  impossible  to  deny  to  her  the  possession  of  many  of 
the  ennobling  qualities  which  tend  to  the  making  of  great 
lives.  She  has  given  the  most  unselfish  devotion  of  a  long 
life  to  what  she  has  considered  would  tend  most  for  the 
benefit  and  practical  improvement  of  her  sex,  and  she  has 
thus  lived  almost  literallv  in  the  face  of  the  whole  world, 
and  during  that  period  there  has  never  been  a  single  shadow 
of  any  dark  or  ugly  fact  connected  with  her  or  her  way  of 
life  to  dim  the  lustre  of  her  achievements  and  of  her  eflPorts. 
Although  we  may  utterly 'fail  to  sympathize  with  these 
efforts  or  achievements,  it  is  plain  enough  that  no  one  will 
have  reasonable  ground  for  objection  to  the  placing  of  a  bust 
of  his  or  her  own  ancestor  in  the  same  room  with  the  bust 
of  such  a  woman,  and  under  such  circumstances  as  were 
originally  contemplated  by  these  defendants.  This  ground 
of  objection,  however,  time  has  itself  rendered  valueless. 

One  other  ground  has  been  argued  before  us,  upon  which 
to  sustain  this  injunction.  It  was  urged  that  the  proposed 
statue  would  be  a  fraud  upon  the  public,  because  there  was 
no  portrait,  likeness,  or  statue  of  Mrs.  Schuyler  accessible  to 
defendants,  from  which  any  possible  likeness  of  the  deceased 
could  be  secured.  The  idea  of  an  actual  likeness  was  early 
abandoned,  and  it  was  stated  that  the  statue  would  be  an 
ideal  one,  and  not  a  likeness.  The  court  below  has  not 
found  any  fraud,  and  we  are  not  of  the  opinion  that  any 
was  shown. 

•  While  not  assuming  to  decide  what  this  right  of  privacy 
is,  in  all  cases,  we  are  quite  clear  that  such  right  would  not 
be  violated  by  the  proposed  action  of  the  defendants.  The 
plaintiff's  cause  of  action,  is,  we  think,  wholly  fanciful.  The 
defendants'  contemplated  action  is  not  such  as  might  be 
regarded  by  reasonable  and  healthy  minds  as  in  the  slight- 
est degree  distressing,  or  tending  in  the  least  to  any  injury 
to  those  feelings  of  respect  and  tenderness  for  the  memory 
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of  the  dead,  which  most  of  us  possess,  and  which  ought  to 
be  considered  as  a  proper  subject  of  recognition  and  protec- 
tion by  civilized  courts.  It  is,  perhaps,  needless,  yet  we  will 
add  that  our  decision  furnishes,  as  we  think,  not  the  slight- 
est occasion  for  the  belief  that  under  it  the  feelings  of  rela- 
tives or  friends  may  be  outraged,  or  the  memory  of  a 
deceased  person  degraded,  with  impunity,  by  any  person  who 
may  thus  desire  to  aflFect  the  living.  The  rights  of  such 
persons  will  remain  the  same  after  as  they  were  before  our 
present  decision,  and  will  be  wholly  unaffected  by  it.  We 
simply  say  that  in  this  case  the  defendants  have  proposed 
to  do  nothing  which  ought  to  affect  unpleasantly  the  mental 
condition  of  any  sound,  reasonable,  and  intelligent  man  or 
woman,  and  therefore  an  injunction  ought  to  have  been 
refused. 

We  have  looked  at  the  question  of  the  appealability  of 
the  judgment,  and  are  of  the  opinion  that  the  court  has 
jurisdiction.  Nor  do  we  think  that  the  question  is  now 
merely  an  abstract  one,  because  of  the  fact  that  it  was  the 
intention  of  the  defendants,  in  causing  the  statue  to  be  made, 
to  place  the  same  on  exhibition  in  one  of  the  buildings  at 
the  Chicago  Exposition,  now  past  and  gone.  That  was  only 
one  of  the  purposes  of  the  defendants.  They  intended  to 
retain  the  statue  after  the  exhibition,  and  bring  it  back,  to 
New  York,  and  place  it  in  the  studio  of  the  Ladies'  Art 
Association — a  place  which,  so  far  as  the  evidence  shows, 
is  appropriate  for  tlie  purpose.  This  intention  is  not  illegal, 
and  might  be  properly  carried  out,  but  for  this  injunction. 
Upon  the  whole,  we  are  of  the  opinion  that  the  plaintiff  has 
made  a  mistake  in  his  choice  of  this  case  as  an  appropriate 
one  in  which  to  ask  for  the  enforcement  of  the  right  of 
privacy.  The  judgment  must  be  reversed  as  to  the  parties 
appealing,  and  the  complaint  dismissed  as  to  them,  with  costs. 

Gray,  J.  (dissenting.) — I  must  emphatically  dissent  from 
the  decision  of  this  court,  that  there  was  no  ground  shown 
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in  this  oase  for  the  equitable  relief  which  was  granted 
below.  That  a  precisely  analogous  case  may  not  have 
arisen  heretofore,  in  which  the  peculiar  power  of  a  court  of 
equity  to  grant  relief  by  way  of  injunction  has  been  exer- 
cised, furnishes  no  reason  against  the  assumption  of  juris- 
diction. This  equitable  jurisdiction  of  the  court  is  deter- 
mined by  the  particular  circumstances  of  each  particular  case, 
and  depends  upon  the  existence  of  a  state  of  facts  which 
demonstrates  a  wrongful  act  performed,  or  threatened  to  be 
performed,  to  the  prejudice  of  some  right  of  property,  and 
for  which  there  is  no  adequate  remedy  at  law.  Upon  the 
findings  in  this  case,  I  think  we  are  bound  to  say  that  the 
purpose  of  the  defendants  was  to  commit  an  act  which  was 
an  unauthorized  invasion  of  the  plaintiff's  right  to  the  pres- 
ervation of  the  name  and  memory  of  Mrs.  Schuyler  intact 
from  public  comment  and  criticism.  As  the  representative 
of  all  her  immediate  living  relatives,  it  was  competent  for 
him  to  maintain  action  to  preserve  them  from  becoming 
public  property,  as  would  be  the  case  if  a  statue  were  erected 
by  strangers  for  public  exhibition  under  such  classification, 
with  respect  to  the  characteristic  virtues  of  the  deceased,  as 
they  judged  befitting.  I  cannot  see  why  the  right  of  privacy 
is  not  a  form  of  property,  as  much  as  is  the  right  of  com- 
plete immunity  of  one's  person.  If  it  is  a  property  right 
with  reference  to  the  publication  of  a  catalogue  of  private 
etchings,  and  entitled  to  be  protected  against  invasion,  as 
Lord  CoTTENHAM  held  in  Prince  Albert  v.  Strange,  1  Macn. 
&Q.  25,  47,  why  is  it  not  such  with  reference  to  name  and 
reputation  ?  We  have  some  illustrations  of  the  exercise  by 
courts  of  equity  of  their  peculiar  powers  in  cases  which  have 
been  cited,  in  principle  not  unlike  this,  where  the  publica- 
tion of  one's  letters  and  the  sales  of  photographic  portraits 
have  been  enjoined,  besides  the  case  of  the  publication  of 
the  catalogue  referred  to.  See  Gree  v.  Pritchard,  2  Swanst. 
402 ;  Prince  Albert  v.  Strange,  2  De  Gex  &  S.  652  ;  Pollard 
V,  Photographic  Co.,  40  Ch.  Div.  345  ;  and  Woolsey  u  Judd, 
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4  Duer,  (N.  Y.)  379.  These  decisions  are  authority  for  the 
doctrine  that  equity  will  interfere  to  prevent  what  are 
deemed  to  be  violations  of  personal  legal  rights,  and  the  only 
limitation  upon  the  application  is  that  the  legal  right  which 
is  to  be  protected  shall  be  one  cognizable  as  property.  It 
seems  to  me  clear  that  the  jurisdiction  of  equity  is  not  made 
to  depend  upon  the  existence  of  corporeal  property,  and  that 
it  is  exercised  whenever  the  complainant  establishes  his 
claim  to  the  possession  of  exclusive  personal  rights,  and  their 
violation  in  definite  ways,  for  which  an  action  at  law  can- 
not  afford  plain  and  adequate  redress.  That  is  the  case 
here.  The  defendants  were  a  voluntary,  unincorporated 
association,  whose  object  was  to  erect  a  statue  of  Mrs.  Schuy- 
ler, as  the  "  typical  philanthropist,"  and  subscriptions  were 
solicited  from  the  public  to  create  a  fund  for  that  purpose. 
It  was  found  by  the  trial  court  that  the  acts  of  the  defend- 
ants "  have  exposed  the  name  and  the  memory  of  Mrs. 
Schuyler  to  adverse  comment  and  public  criticism,  of  a 
nature  peculiarly  disagreeable  to  her  relatives,  and  have 
caused  disagreeable  notoriety,  for  which  they  are  in  no  way 
responsible."  It  was  found  that  "annoyance  and  pain 
have  been  caused  thereby  to  the  plaintiff  and  to  the  imme- 
diate relatives  of  Mrs.  Schuyler,"  to  their  great  distress  and 
injury,  by  the  notoriety  incident  thereto.  However  opinions 
may  differ  with  respect  to  the  substantial  nature  of  the 
injury  to  the  feelings  of  Mrs.  Schuyler's  relatives,  we  have 
the  finding  that  it  was  in  fact  caused,  and  we  should  not 
say  that  it  was  merely  fanciful.  The  theory  of  the  caSe, 
which  calls  for  equitable  relief,  is  not  that  of  a  mere  protec- 
tion to  wounded  feelings,  but  the  protection  of  a  right  which 
those  who  represent  the  deceased  have  to  her  name  and 
memory,  as  a  family  heritage,  and  which  had  not  become 
the  public  property.  Why  is  that  not  a  legal  and  an  exclu- 
sive interest,  and  why  are  its  possessors  not  entitled  to  be 
protected  by  the  law  from  a  notoriety  which  invites  public 
criticism  of  the  memory  and  reputation  of  the  deceased  rela- 
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tive  ?  And  if  it  be  true  that  there  is  no  known  application 
at  common  law  of  the  principle,  does  not  that  natural  jus- 
tice with  which  equity  is  synonymous  require  that  equity 
supply  the  deficiency,  or  enlarge  the  operation  of  legal  prin- 
ciples, and  grant  the  shelter  of  the  law  to  the  name  and 
memory  of  the  deceased,  at  the  instance  of  her  relatives  ? 
The  evidence  does  not  establish  that  Mrs.  Schuyler  was  a 
public  character,  nor  that  she  was  in  such  public  station,  or 
so  prominent  in  public  works,  as  to  make  her  name  and 
memory  public  property.  That  she  was  engaged,  through- 
out her  life,  in  acts  of  benevolence  and  beneficence,  may  be 
perfectly  true  ;  but  she  was  never  a  public  character,  and  in 
no  just  sense  can  it  be  said  that,  because  of  what  she  chose 
to  do  in  the  private  walks  of  life,  she  dedicated  her  memory 
to  the  state  or  nation,  as  public  property.  To  hold  that  by 
reason  of  her  constant  and  avowed  interest  in  philanthrop- 
ical  works  unconnected  with  public  station,  the  right  accrued 
to  an  association  of  individuals,  strangers  to  her  blood,  to 
erect  a  statue  to  her,  typifying  a  human  virtue,  through 
contributions  solicited  from  the  general  public,  is,  in  my 
judgment,  to  assert  a  proposition  at  war  with  the  moral 
sense,  and  I  believe  it  to  be  in  violation  of  the  sacred  right 
of  privacy,  whose  mantle  should  cover  not  only  the  person 
of  the  individual,  but  every  personal  interest  which  he  pos- 
sesses and  is  entitled  to  regard  as  private,  when  through  no 
act  of  his,  nor  by  any  peculiar  circumstances,  has  the  pub- 
lic acquired  any  right  in  them.  Unless  equity  does  interfere, 
the  right  of  privacy  will  be  lost,  and  that  will  become  the 
property  of  the  public,  which  our  sentiments  and  reason 
and  our  sense  of  justice  tell  us,  is  the  private  property  of  the 
relatives  of  the  deceased  person.  That  the  plaintiff  is 
entitled,  if  any  one  is,  to  a  remedy,  has  been  heretofore 
mentioned,  and  it  is  the  finding  of  the  trial  court,  and  that 
that  remedy  may  be  preventive  in  its  character  seems  to  me 
to  be  within  the  reason  and  principle  upon  which  equity 
proceeds.     It  is  not  necessary  that  the  proposed  statue  of 
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Mrs.  Schuyler  should  be  libelous  in  character.  The  wrong 
consists,  not  in  that  fact,  but  in  the  unauthorized  acts  of  the 
defendants,  which  will  invite  adverse  comment  and  public 
criticism  upon  the  life  and  character  of  the  deceased,  bring 
her  name  and  memory  into  more  or  less  unenviable  notori- 
ety, and  inflict  upon  her  immediate  relatives  and  represen- 
tatives more  or  less  injury  in  their  feelings  and  their  desires 
for  that  privacy  which,  in  their  private  station  of  life,  they 
have  the  right  to  enjoy.  The  threatened  offence  is  of  a 
permanent  and  continued  nature,  and,  in  many  senses, 
differs  from  cases  of  mere  libelous  publications.  I  think 
that  a  case  was  made  out  where  equity  was  unfettered  in  its 
exercise  by  any  legal  principle,  and  where  the  decree  of  the 
court  below  should  be  affirmed. 

All  concur  with  Peckham,  J.j  for  reversal,  except  Gray, 
J.,  who  reads  for  affirmance. 
Judgment  reversed. 

BIGHT  OF  PEIVACY. 

1.  Bight  to  Withhold  Self  and  Property  from  Public  View.^ 

One  of  the  corollaries  of  the  right  of  personal  Uberty  is,  that  an 
individual  has  the  right  to  withholc^  himself  and  his  property 
from  public  scrutiny,  if  he  so  chooses ;  and  this  is  known  as 
the  right  of  privacy.  It  is  a  doctrine  of  comparatively  recent 
growth,  and  its  limits  are  not  yet  accurately  defined.  Indeed, 
they  would  seem,  from  the  nature  of  the  case,  to  be  incapable 
of  definition ;  for  this  right  only  exists  in  so  far  as  its  assertion 
is  consonant  with  law  or  public  pohcy,  and  cannot  be  enforced 
when  it  would  conflict  with  either  of  these.  For  instance,  no 
matter  how  retiring  and  sensitive  a  man's  nature,  if  the  admin- 
istration of  justice  requires  him  to  act  as  a  juryman  or  a  witness, 
he  can  be  compelled  to  8er\'^e  as  such ;  and  no  matter  how  obnox- 
ious it  may  be  to  him  to  have  his  private  affairs  disclosed  to 
the  public,  as  long  as  this  is  done  fairly  and  justly,  he  has  no 
ground  of  complaint.  But  when  there  is  no  immediate  public 
interest  to  be  subserved  by  infringing  upon  the  right  of  privacy, 
but  only  some  private  motive  of  curiosity  or  gain,  or  it  may  be 
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malice,  equity  will  interfere,  if  there  is  no  remedy  at  law,  to 
prevent  the  injury  threatened.  Thus,  a  photographer  may  be 
enjoined  from  selling  or  exhibiting  copies  of  a  photograph 
which  he  has  taken:  Pollard  v.  Photographic  Co.,  40  Gh.  D.  ' 
345 ;  and  a  newspaper  may  be  enjoined  from  publishing  a  por- 
trait against  the  will  of  the  subject :  Marks  v.  Jaffa,  6  Misc. 
Rep.  (N.  Y.)  290;  but  this  only  applies  to  strictly  private  per- 
sons, and  a  public  character,  such  as  an  inventor,  or  office- 
holder, cannot  prevent  the  publication  of  a  photograph,  in  the 
absence  of  some  fraud  or  breach  of  confidence  in  procuring  it : 
Corliss  V,  E.  W.  Walker  Co.,  64  Fed.  Rep.  280,  reversing  57  Fed. 
Rep.  434.  So,  the  right  and  property  of  an  author  or  composer 
of  any  work,  whether  of  literature,  art,  or  science,  in  such  a 
work,  when  not  published,  but  kept  for  his  private  use  or 
pleasure,  entitles  him  to  withhold  it  altogether,  or  so  far  as  he 
may  please,  from  the  knowledge  of  others ;  and  this  right  will 
be  protected  by  injunction:  Duke  of  Queensberry  v.  Sheb- 
beare,  2  Eden,  329 ;  Southey  v,  Sherwood,  2  Meriv.  435 ; 
Wheaton  v,  Peters,  8  Pet.  591 :  (see  Forrester  v.  Waller,  4  Burr. 
2330 ;  Webb  v.  Rose,  4  Burr.  2331 ;  Donaldsons  v.  Becket,  4  Burr. 
2408 ;  cited  in  Millar  v,  Taylor,  4  Burr.  2303 ;)  the  publication  of 
lectures  delivered  orally  by  a  professor  in  a  class  room  without  his 
consent,  whether  by  a  pupil  or  a  stranger,  will  be  enjoined :  Aber- 
nethy  v.  Hutchinson,  3  L.  J.  Ch.  209 ;  Caird  v,  Sinie,  12  App.  Cas. 
326 ;  and  so  will  the  publication  of  copies  of  private  drawings 
and  etchings  without  the  consent  of  the  artist :  Prince  Albert 
V.  Strange,  1  Macn.  &  G.  25,  affirming  2  De  G.  &  Sm.  652. 
Moreover,  the  possession  of  a  letter  does  not  give  the  receiver  a 
right  to  publish  it,  against  or  without  the  consent  of  the  writer, 
unless  the  publication  be  necessary  in  the  interests  of  society, 
or  for  his  own  vindication :  Pope  v.  Curl,  2  Atk.  342 ;  Gee  v, 
Pritchard,  2  Swanst.  402 ;  Thompson  v.  Stanhope,  Ambl.  737 ; 
Lord  Perceval  v,  Phipps,  2  Ves.  &  B.  19 ;  Folsom  v.  Marsh, 
2  Story,  (U.  S.)  100  ;  Grigsby  v.  Breckinridge,  2  Bush,  (Ky.) 
480 ;  Woolsey  v.  Judd,  4  Duer,  (N.  Y.)  379.  An  idea  was  at 
first  prevalent  that  the  letter  must  have  some  value  as  a  liter- 
ary composition ;  and  accordingly  an  injunction  to  restrain  the 
publication  of  purely  private  letters  was  refused  in  two  early 
cases  in  New  York :  Wetmore  v.  Scovell,  3  Edw.  Ch.  (N.  Y.)  516 ; 
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Hoyt  v.  Mackenzie,  3  Barb.  Ch.  (N.  Y.)  320 ;  but  this  flimsy 
distinction  has  been  long  since  discarded.  The  publication 
of  a  private  telegram  will  also  be  enjoined :  Kieman  r.  Man- 
hattan Quotation  Tel.  Co.,  50  How.  Pr.  (N.  Y.)  194. 

2.  Unauthorized  Use  of  Person's  Name.— Whenever  the  un- 
authorized use  of  a  person's  name  would  tend  to  cause  him 
irreparable  damage,  that  use  will  be  enjoined.  Thus,  a  physi- 
cian may  enjoin  the  advertisement  of  an  unauthorized  recom- 
mendation of  a  medicinal  preparation  ujfider  his  name  upon 
the  ground  that  such  publication  is  injurious  to  his  professional 
reputation,  is  an  infringement  of  his  right  to  the  use  of  his 
own  name,  and  prejudicial  to  public  interest :  Mackenzie  v. 
Soden  Mineral  Springs  Co.,  27  Abb.  N.  C.  (N.  Y.)  402  ;  but 
see  Clark  v.  Freeman,  11  Beav.  112  ;  and  a  person  may  enjoin 
the  use  of  his  name  as  a  director  of  a  corporation  without  his 
consent :  Routh  v.  Webster,  10  Beav.  561 ;  and  a  publication 
stating  that  he  is  a  member  of  a  bankrupt  firm  :  Dixon  v. 
Holden,  7  L.  R.  Eq.  488 ;  though  this  is  very  nearly  akin  to 
a  libel.  See  infra,  §  3.  Further,  a  garbled  or  untrue  account  of 
a  dispute  will  be  restrained  pending  litigation  thereon  :  Cole- 
man V.  West  Hartlepool  Ry.  Co.,  8  W.  R.  734 ;  Kitcat  v.  Sharp, 
52  L.  J.  Ch.  134. 

3.  Injunction  to  Bestrain  Libel.— The  jurisdiction  of  a  court 
of  equity  does  not  extend  to  false  representations  as  to  the 
character  or  quality  of  the  plaintiflf's  property,  or  to  his  title 
thereto,  when  it  involves  no  breach  of  trust  or  contract,  nor 
does  it  extend  to  libel  or  slander :  Prudential  Assurance  Co.  r. 
Knott,  10  L.  R.  Ch.  142,  overruling  Dixon  v.  Holden,  7  L.  R. 
Eq.  488,  (supray  §  2,)  and  Springfield  Spinning  Co.  i?.  Riley,  6  L. 
R.  Eq.  551 ;  Life  Assn.  of  America  v,  Boogher,  3  Mo.  App.  173  ; 
Brandreth  v.  Lance,  8  Paige  Ch.  (N.  Y.)  24;  N.  Y.  Juvenile 
Guardian  Soc.  v,  Roosevelt,  7  Daly,  (N.  Y.)  188.  Accordingly, 
an  equitable  action  will  not  lie  to  restrain  the  defendant  from 
interfering  with  the  business  of  the  plaintiff  by  the  publication 
of  a  circular  alleged  to  contain  false  and  fraudulent  representa-^ 
tions  that  certain  parties  are  infringing  his  patent  or  trade-mark 
rights  by  placing  on  the  market  infringing  articles,  or  imitations 
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of  his  goods,  and  warning  the  trade  that  he  (defendant)  had 
the  exclusive  right  to  use  certain  words  as  a  trade-mark,  accord- 
ing to  law,  and  that  he  would  promptly  punish,  to  the  full  ex- 
tent of  the  law,  any  encroachments  on  his  rights,  until  the 
plaintiff  has  established  his  rights  at  law:  Hammersmith 
Skating  Rink  Co.  v.  Dublin  Skating  Rink  Co.,  10  Ir.  R.  Eq. 
235 ;  Chase  v,  Tuttle,  27  Fed.  Rep.  110;  Kidd  v.  Horry,  28  Fed. 
Rep.  773;  Boston  Diatite  Co.  v.  Florence  Mfg.  Co.,  114  Mass. 
69;  Whitehead  v,  Kitson,  119  Mass.  484;  Consumers*  Gas  Co. 
V.  Kansas  City  Gaslight  &  Coke  Co.,  100  Mo.  501 ;  Mauger  r. 
Dick,  55  How.  Pr.  (N.  Y.)  132.  A  fortiori,  the  owner  of  a  valid 
patent  or  trade-mark  cannot  be  enjoined  from  publishing  such 
statements :  Halsey  v.  Brotlierhood,  19  Ch.  D.  386.  But  if  the 
publication  is  wantonly  false  and  malicious,  and  there  is  no 
hoiiajide  intent  to  bring  the  threatened  suit,  and  the  injury 
done  cannot  be  adequately  compensated  at  law,  an  injunction 
will  issue ;.  but  the  case  should  be  clear :  Rollins  v.  Hinks,  13 
L.  R.  Eq.  355;  Axmann  v,  Lund,  18  L.  R.  Eq.  330;  Coulson  v. 
Coulson,  3  T.  L.  R.  846 ;  Emack  v.  Kane,  34  Fed.  Rep.  46 ; 
Bell  V.  Singer  Mfg.  Co.,  65  Ga.  452 ;  Meyer  v.  Devries,  64  Md. 
532;  Croft  v,  Richardson,  59  How.  Pr.  (N.  Y.)  356;  Jordan  v. 
O'Connor,  27  Abb.  N.  C.  (N.  Y.)  376.  A  mere  private  libel, 
however,  referring  only  to  the  plaintiff,  pereonally,  will  not  be 
enjoined,  in  the  absence  of  breach  of  trust  pr  contract ;  as,  for 
instance,  publications  referring  to  his  Standing  and  credit: 
Raymond  v,  Russell,  143  Mass.  295 ;  that  he  is  insolvent : 
Mulkem  v.  Ward,  13  L.  R.  Eq.  619 ;  but  see  Loog  v.  Bean,  26 
Ch.  D.  306 ;  or  that  he  refuses  to  pay  debts  justly  due  from 
him :  Greene  v.  U.  S.  Dealers'  Protective  Assn.,  39  Hun,  (N.  Y.) 
300 ;  no  matter  what  the  damage. 

4.  English  Bule  in  Cases  of  Libol.— In  England,  prior  to 
the  Common  Law  Procedure  Act  of  1854,  no  injunction  could 
issue  in  a  case  of  libel,  because  courts  of  equity  had  no 
jurisdiction  of  libel,  and  courts  of  law  could  not  issue  injunc- 
tions. But  since  that  act,  which  conferred  on  courts  of  law 
power  to  issue  injunctions  in  all  personal  actions  of  contract  or 
tort,  a  common-law  court  has  power,  if  it  sees  fit,  to  issue  an 
injunction  against  the  publication  of  a  libel :  Saxby  v.  Easter- 
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brook,  3  C.  P.  D.  339.  Accordingly,  in  Monson  v.  Tussauds, 
[1894]  1  Q.  B.  671,  the  plaintiff,  who  had  been  tried  in  Scot- 
land for  murder  and  released  upon  a  verdict  of  "  not  proven," 
was  granted  an  injunction  to  restrain  the  defendant  from  ex- 
hibiting a  model  of  the  spot  where  the  alleged  murder  took 
place,  with  a  wax  figure  of  himself  as  the  murderer.  The 
chancery  division  has  also  asserted  jurisdiction  over  libel  by 
injunction ;  but  it  will  grant  it  only  in  a  clear  case  :  Rollins 
V,  Hinks,  13  L.  R.  Eq.  355 ;  Axmann  v.  Lund,  18  L.  R.  Eq. 
330 ;  Coulson  v.  Coulson,  3  T.  L.  R.  846 ;  Quartz  Hill  ConsoU- 
dated  Gold  Min.  Co.  v,  Beall,  20  Ch.  D.  501 ;  Hill  r.  Hart 
Davies,  21  Ch.  D.  798 ;  Loog  v.  Bean,  26  Ch.  D.  306 ;  Liverpool 
Household  Stores  Assn.  v.  Smith,  37  Ch.  D.  170 ;  Bonnard  v. 
Ferryman,  [1891]  2  Ch.  269 ;  Collard  v.  Marshall,  [1892]  1  Ch. 
671.  A  trade  libel,  however,  which  consists  in  a  false  repre- 
sentation as  to  the  quality  of  the  complainant's  goods,  or 
represents  other  goods  as  his,  to  his  detriment,  will  be  enjoined : 
Thorley's  Cattle  Food  Co.  v,  Massam,  14  Ch.  D.  763  ;  Thomas  v. 
Williams,  14  Ch.  D.  864 ;  if  special  damage  is  proved :  White 
v.MeUon,  [1895]  A.,C.  154,  reversing  [1894]  3  Ch.  276. 

5.  Bights  of  Sorriving  Belatiyes  in  the  Body  of  a  Person 
Deceased.— Though  a  dead  body  is  not  property  in  the  strict 
sense  of  the  common  law,  it  is  nevertheless  a  quasi  property,  in 
and  over  which  the  relatives  of  the  deceased  have  rights  which 
the  courts  will  protect ;  those  in  charge  of  the  remains  hold 
them  as  a  sacred  trust  for  the  benefit  of  all  who  may,  from 
family  ties  or  friendship,  have  an  interest  in  them  ;  and  in  case 
of  contention  over  them  equity  will  assume  jurisdiction  to 
enforce  these  rights  and  protect  these  interests:  Beattie  v, 
Kurtz,  2  Pet.  566 ;  Trustees  v.  Walsh,  57  111.  363 ;  In  re  Brick 
Presb.  Ch.,  3  Edw.  Ch.  (N.  Y.)  155 ;  Windt  v,  German  Ref. 
Ch.,  4  Sandf.  Ch.  (N.  Y.)  471 ;  Snyder  v,  Snyder,  60  How.  Pr. 
(N.  Y.)  368;  Price  v.  Methodist  Ch.,  4  Haram.  (Ohio,) 
515 ;  Pierce  v.  Proprietors  of  Swan  Point  Cemetery,  10 
R.  I.  227.  As  a  general  rule,  the  selection  of  a  place  of  burial 
rests  with  the  next  of  kin  ;  but  this  may  be  changed  from 
equitable  considerations :  Renihan  v.  Wright,  125  Ind.  536 ; 
Guthrie  V,  Weaver,  1  Mo.  App.  136 ;  Rosseau  v.  City  of  Troy, 


SCHUYLER  V.  CURTIS.  489 

49  How.  Pr.  (N.  Y.)  492 ;  Snyder  v,  Snyder,  60  How.  Pr.  (N. 
Y.)  368 ;  Wynkoop  v.  Wynkoop,  42  Pa.  293.  A  husband  may 
select  the  burial  place  of  his  wife :  Johnston  v,  Marinus,  18 
Abb.  N.  C.  (N.  Y.)  72 ;  and  may  remove  the  body,  if  interred 
without  his  consent :  Weld  v.  Walker,  130  Mass.  422.  After 
burial,  the  family  may  enjoin  the  removal  of  the  body 
by  a  stranger :  First  Presb.  Ch.  v.  Second  Presb.  Ch.,  2  Brewst. 
(Pa.)  372.  Moreover,  the  heirs  of  a  decedent  at  whose  grave  a 
monument  is  erected,  or  the  persons  who  rightfully  erected  it,  can 
recover  damages  from  one  who  wrongfully  injures  or  removes  it, 
or  may  restrain  by  injunction  one  who,  without  right,  threatens  to 
injure  or  remove  it,  though  title  to  the  ground  is  in  another: 
Secord  v,  Secor,  18  Abb.  N.  C.  (N.  Y.)  78 ;  Thompson  v, 
Hickey,  8  Abb.  N.  C.  (N.  Y.)  159;  Mitchell  v,  Thome,  134  N. 
Y.  536  ;  Trustees  of  the  First  Evangelical  Church  v.  Walsh,  57 
ni.  363.  They  may  also  recover  damages  from  one  who  wrong- 
fully mutilates  the  body :  see  Young  v.  Coll.  of  Physicians  & 
Surgeons,  (Md.)  32  Atl.  Rep.  177. 

6.  Bights  of  Belatives  in  the  Beputation  of  the  Deceased.^ 

One  would  imagine  that,  as  the  lower  court  thought,  and  as 
Justice  Gray  insisted,  the  relatives  of  a  deceased  person  had 
some  rights  in  his  reputation  that  are  entitled  to  protection ; 
and  that  they  could  therefore  prevent  it  from  being  unjustly 
assailed  and  exposed  to  ridicule  and  contempt  or  false  accusa- 
tions. Certainly  no  damages  can  compensate  such  an  injury  ; 
and  further,  no  damages  are  recoverable  in  such  a  case.  But 
the  majority  opinion,  though  it  seems  to  concede  that  a  libelous 
statue  might  be  enjoined,  destroys  the  effect  of  that  dictum  by 
the  premises  on  which  it  proceeds,  which  are  as  applicable  to 
any  case  of  libel  of  the  dead  as  to  the  case  in  hand.  Accord- 
ingly, if  no  libel  can  be  enjoined,  certainly  no  libel  on  the  dead 
cjin  be,  however  ridiculous  or  vituperative,  even  though  the 
deceased  be  represented  as  standing  on  his  head,  or  holding 
Beelzebub's  train  ;  and,  granting  that  a  libelous  statue  may  be 
enjoined,  if  the  feelings  of  the  relatives  are  not  the  proper 
criterion,  what  is?  The  prejudices  of  the  court?  Certainly 
not.  Yet  that  is  the  only  other  test  available;  and  we  are 
forced  to  the  conclusion  that  the  result  of  the  majority  view  is 
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that  the  feelings  of  the  court  are  made  the  criterion  of  the 
right  of  the  relatives  to  enjoin  such  a  statue,  not  their  own. 
Bat  this  is  a  thing  that  it  has  no  right  to  do;  and,  even 
granting  that  it  would,  as  it  admits,  enjoin  the  erection  of  a 
libelous  statue,  what  security  is  there  that  its  judgment  would  be 
sufficiently  reliable  to  prevent  scandal  and  obloquy  being  cast 
on  the  dead  ?  We  are  left  to  a  beautiful  uncertainty  As  a 
writer  in  the  New  York  Evening  Post  says :  "  The  incon- 
veniences which  may  arise  under  the  decision  are,  that  any 
man's  enemies  or  blackmailers  may  annoy  any  femily  with 
perfect  impunity,  or  extort  money  from  them  by  proposing  to 
build,  and  by  collecting  money  for  a  monument  calculated  to 
make  a  deceased  person's  memory  odious  or  ridiculous,  or  to 
drag  it  into  a  kind  of  publicity  which  he  when  liWng  would 
have  loathed.  The  decision,  in  fact,  is  in  entire  harmony  with 
the  state  of  public  feeling  which  has  given  us  a  sensational 
and  scandalous  press,  by  treating  the  individual's  dislike  of 
notoriety  as  of  no  consequence,  so  long  as  it  amuses  or  enter- 
tains the  majority.  In  truth,  we  do  not  see  that  it  would  not 
authorize  a  monument  to  a  living  man  in  spite  of  his  protest  or 
prohibition,  and  make  his  opposition  to  it  *  fancifal,'  although 
it  brought  into  prominence  a  defect,  or  an  eccentricity,  or  a 
deplored  and  recanted  opinion." 


Records— Rigrht  to  Inspect— Iivfanction^Mandamus* 
Abstractor  of  Titles. 

BARBER  V.  WEST  JERSEY  TITLE  &  GUARANTY  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey.     June  17, 

1895.) 

(53  N.  J.  Eq.  158  ;  32  Atl.  Rep.  222.     Reversing  49  N.  J. 

Eq.  474;  24  Atl.  Rep.  381.) 

Every  person  has  the  right  of  access  to  the  public  records  of  the  county 
clerk's  office,  without  the  payment  of  fees  to  the  clerk,  to  examine 
any  title  in  which  he  is  interested,  subject  to  reasonable  rales  and 
regulations. 
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The  refipondent  has  the  same  right  of  access  to  the  records  when  em- 
ployed to  examine  and  guaranty  the  title  to  a  particular  piece  of  property, 
but  has  not  the  right  to  occupy  the  office  of  the  clerk  for  the  purpose  of 
making  an  abstract  of  the  records,  in  order  to  set  up  and  establish  a  rival 
business  to  the  clerk. 

Mandamus  is  the  proper  remedy  to  enforce  such  right. 

Magib,  J.,  dissenting. 

Appeal  from  Court  of  Chancery. 

Bill  by  the  West  Jersey  Title  &  Guaranty  Company 
against  Robert  L.  Barber,  county  clerk  of  the  county  of 
Camden,  for  an  injunction.  From  a  decree  for  plaintiff, 
(24  Atl.  Rep.  381,)  defendant  appeals.     Reversed. 

D.  J.  Pancoady  for  appellant. 

Thomas  French  and  F.  Stevens,  for  respondent. 

Van  Syckel,  J. — The  respondent  (complainant  below)  is 
a  corporation  of  New  Jersey,  organized  for  "  the  examina- 
tion, insurance,  and  guaranty  of  the  title  to  lands  and 
estates,  or  interests  in  lands,  in  the  several  counties  of 
this  state,  and  the  issuing  of  certificates,  policies,  contracts, 
and  undertakings  therefor,  upon  such  terms  and  con- 
ditions, restrictions  and  limitations,  as  may  be  determined 
by  said  company."  The  defendant  below  and  appellant 
here  is  the  county  clerk  of  the  county  of  Camden.  The 
complainant,  in  its  bill,  claimed  the  right  to  have  free  access 
to  the  ^public  records  and  files  in  the  office  of  said  county 
clerk  daily  during  the  ordinary  business  hours  of  each  busi- 
ness day,  for  the  purpose  of  inspecting  and  making  abstracts 
therefrom,  and  memoranda  of  the  contents  thereof;  and 
prayed  an  injunction  restraining  the  said  clerk  from  inter- 
fering with  the  complainant  in  the  exercise  and  enjoyment 
of  such  right.  The  decree  of  the  Chancellor  was  in  favor  of 
the  complainant's  claim,  and  an  injunction  was  ordered 
accordingly. 

The  case  of  Lum  v.  McCarty,  39  N.  J.  Law,  287,  is  relied 
upon  to  support  this  decree.  In  that  case  Lum  was  employed 
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to  search  a  specified  title,  and  this  court  held  that  he  had  a 
right  of  access  to  the  records  in  the  clerk's  oflSce  for  that 
purpose,  without  the  payment  of  fees  to  the  clerk.  But  that 
case  is  not  authority  for  the  contention  that  any  one  may 
occupy  the  office  of  the  county  clerk  until  he  has  made 
copies  of  all  the  records  in  the  care  of  the  clerk,  for  the  pur- 
pose of  setting  up  a  rival  office,  whereb)^  he  will  be  deprived 
of  the  emoluments  of  his  office.  It  is  conceded  that  the 
corporation  complainant  is  entitled  to  the  same  right  of 
access  to  and  examination  of  the  public  records  of  the 
county  as  an  individual  would  be.  "  When  employed  to 
examine  the  title  to  any  particular  piece  of  property,  such 
corporation  is  subrogated  to  the  right  of  its  employer  to 
have  such  access,  and  the  fact  that  it  contemplates  making 
a  contract  of  guaranty  of  the  title  to  the  land  in  question, 
does  not  detract  from  such  right  of  access."  Our  act  re- 
specting conveyances,  after  providing  for  the  recording  of 
deeds,  in  books  to  be  furnished  for  that  purpose,  adds :  "  To 
which  books  every  person  shall  have  access,  at  proper  seasons, 
and  be  entitled  to  transcripts  from  the  same  on  paying  the 
fees  allowed  by  law."  Lum  v.  McCarty,  «iepra,  construed 
this  permission  to  mean  that  fees  were  to  be  paid  to  the 
clerk  only  when  he  made  searches  himself,  and  did  not  pre- 
clude a  person  interested  from  making  searches  for  himself. 
The  law  makes  it  the  duty  of  the  clerk  to  take  care  of  the 
public  records  in  his  office,  but  gives  him  no  special  fees  for 
such  service.  The  only  compensation  to  him  are  the  fees 
he  receives  in  the  ordinary  course  of  his  business  for 
searches.  To  extend  the  right  of  search  by  others  beyond 
this  limit  will  deprive  the  clerk  of  the  only  remuneration 
he  can  have  for  the  performance  of  this  duty.  In  the  ab- 
sence of  clear  expression,  it  should  not  be  so  enlarged  by 
construction. 

In  other  states,  where  the  statutory  provisions  are  less 
favorable  to  the  public  officer,  the  courts  have  denied  the 
right  of  any  one  to  make  at  will  an  abstract  of  the  official 
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records.  The  statute  of  Michigan  provides  that  the  register 
of  deeds  shall  furnish  proper  and  reasonable  facilities  for 
the  inspection  and  examination  of  the  records  in  his  office, 
and  for  making  memoranda  or  transcripts  therefrom,  during 
the  usual  business  hours,  to  all  persons  having  occasion  to 
make  examination  of  them  for  any  lawful  purpose.  In 
Webber  v.  Townley,  43  Mich.  537,  d  KW,  Rep.  971,  the 
apphcation  was  to  make  an  abstract  of  the  titles  to  lands 
for  the  purpose  of  carrying  on  the  business  of  furnishing 
such  abstracts  to  the  public  for  compensation.  The  court 
said  that  the  relators  did  not  ask  for  an  inspection  of  the 
record  relating  to  lands  in  which  they  claimed  to  have  any 
interest,  or  concerning  which  they  desired  to  acquire  an  in- 
terest ;  on  the  contrary,  that  the  right  sought  for  by  the 
relators  was  to  enable  them  to  furnish  information  to  third 
parties  for  their  own  emolument,  and  that,  inasmuch  as  the 
statute  did  not  in  clear  and  unmistakable  terms  grant  such  a 
right,  it  would  not  be  given  by  construction.  In  the  subse- 
quent case  of  Burton  v,  Tuite,  78  Mich.  363,  44  N.  W.  Rep. 
282,  a  mandamus  was  issued  to  enforce  the  right  of  an  indi- 
vidual to  search  a  title  in  which  he  had  a  personal  intei^st. 
In  Buck  V.  Collins, 51  Ga.  391,  under  a  statute  providing  "  that 
all  books  kept  by  a  public  officer  shall  be  subject  to  the  inspec- 
tion of  all  citizens,"  the  supreme  court  of  Georgia  denied  the 
right  of  the  relator  to  inspect  and  make  abstracts  to  be 
used  by  him  in  his  business  for  his  own  profit.  The  same 
construction  was  put  upon  a  like  statute  in  Kansas: 
Cormack  v.  Wolcott,  37  Kans.  391,  15  Pac.  Rep.  245.  The 
Prince  George's  CJounty  Abstract  Company  was  incorpo- 
rated by  an  act  of  the  legislature  of  Maryland,  which  pro- 
vided "  that  said  corporation  may  make  and  may  procure 
copies  and  abstracts  from  the  public  records  of  the  state 
and  gather  information  therefrom,  and  from  other  sources 
relating  to  conveyance  of  property,  real  and  leasehold, 
make  indexes  of  all  deeds,  mortgages,  judgments,  decrees, 
and  other  records  within  the  state  of  Maryland,  and  may 
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examine  and  guarantee  titles  to  propert)'  real  and  per- 
sonal." Under  this  liberal  legislation  the  supreme  court 
of  Maryland,  in  Belt  v.  Abstract  Co.,  73  Md.  289,  20  Atl. 
Rep.  982,  declared  that  said  company  had  not  the  right  to 
make  searches  and  abstracts  of  title  for  their  business  with- 
out payment  to  the  clerk  of  his  statutory  fees.  The  case 
of  Lum  V,  McCarty.  carries  the  right  of  the  public  to  its  ex- 
treme limit.  The  respondent,  by  force  of  its  incorporation, 
has  the  same  right  to  inspect  the  public  records  which  may 
lawfully  be  exercised  by  an  individual.  Every  person, 
without  legislative  authority,  may  engage  in  the  business 
of  examining  and  guaranteeing  titles  as  fully  as  this  com- 
pany is  empowered  to  do  by  its  act  of  incorporation. 
When  such  a  person  or  a  company  with  such  authority  is 
employed  to  examine  and  guarantee  a  particular  title,  the 
clerk,  upon  demand,  is  bound  to  give  access  to  the  records 
for  that  purpose,  subject  to  reasonable  rules  and  regulations. 
With  this  limitation  upon  the  right  of  the  relator  it  seems 
clear  that  a  court  of  equity  is  not  the  proper  forum  in 
which  to  enforce  the  performance  of  the  duty  which  in 
such  a  case  falls  upon  the  custodian  of  the  records.  "  The 
doctrine  that  a  court  of  equity  will  not  act  wliere  there  is 
a  remedy  at  law  is  fundamental :"  New  York  &  G,  L.  R. 
Co.  V,  Inhabitants  of  Township  of  Montclair,  47  N.  J.  Eq. 
593,  21  Atl.  Rep.  493.  The  proper  province  of  writs  of 
mandamus  is  to  enjoin  the  doing  of  particular  acts,  and  not 
to  constrain  a  person  to  regulate  his  whole  course  of  con- 
duct according  to  some  general  principle :  State  v.  Einstein, 
46  N.  J.  Law,  479.  In  this  case,  the  duty  of  the  clerk 
being  restricted  to  the  performance  of  a  specific  act,  a  com- 
plete remedy  will  be  aflForded  by  the  writ  of  mandamus. 
The  rights  of  the  parties  being  settled,  if  the  clerk  refuses 
to  accede  to  a  proper  demand  made  upon  him,  the  court  of 
law  may  impose  such  a  penalty  as  will  command  obedience 
to  the  law.  It  may  also  be  within  the  power  of  the  court 
to  restrain  the  company  from  improperly  using  its  priv- 
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ilege,  as  well  as  to  coerce  the  clerk  to  permit  its  enjoyment. 
In  our  opinion,  the  decree  below  should  be  reversed,  with 
costs. 

Magie,  J,  (dissenting.) — I  feel  obliged  to  dissent  from 
the  conclusions  of  my  associates  for  the  following  reasons : 

1.  In  my  judgment,  the  right  of  respondent  to  the  ex- 
amination of  the  records,  which  appellant  denies,  has  been 
settled  at  law.  Respondent  is  engaged  in  the  lawful  busi- 
ness of  insuring,  guaranteeing,  and  certifying  titles  to  land. 
This  business  requires  the  examination  of  all  records  aflTect- 
ing  such  titles.  While  the  successful  conduct  of  its  busi- 
ness may  incidentally  diminish  the  fees  of  the  clerk,  such 
result  is  merely  incidental,  and  he  has  no  vested  rights  to 
such  fees.  This  doctrine  was  the  ground  of  the  decision  of 
the  court  in  Lum  u  McCarty,  39  N.  J.  Law,  287. 

2.  Respondent  has  no  adequate  remedy  to  enforce  its 
right  to  examine  the  records  at  law.  The  only  relief  which 
will  be  effectual  cannot  be  obtained  by  mandamus,  for 
effectual  relief  can  only  proceed  from  a  regulation  of  the 
course  of  conduct  of  the  appellant.  The  proper  province 
of  mandamus  is  to  enjoin  performance  of  specific  acts,  and 
not  to  regulate  a  course  of  conduct  on  some  general  prin- 
ciple :  State  v.  Einstein,  46  N.  J.  Law,  479.  Respondent 
could  doubtless  obtain  a  judgment  in  mandamus  requiring 
appellant  to  permit  the  examination  of  a  certain  book  or 
books  of  record,  the  examination  of  which  had  been 
refused  and  prevented.  But,  when  the  judgment  in  such- 
a  cause  had  been  reached,  the  need  of  examining  that  book 
or  set  of  books  would  have  ceased.  A  new  refusal  of  the 
right  to  examine  other  books  might  then  be  made  by  appel- 
lant, and  the  business  of  respondent 'would  thus  be  com- 
pletely blocked.  In  my  judgment,  respondent  would  have 
no  adequate  remedy  by  mandamus,  and  it  has  not  been 
suggested  that  any  other  writ  would  afford  an  adequate 
remedy  for  the  wrong  of  which  it  complains.     I  therefore 
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thiuk  that  an  iuj unction  bill  will  lie,  and  that  the  injunc- 
tion issued  in  this  case  was  proper,  in  that,  while  giving  the 
relief  respondent  was  entitled  to,  it  also  preserved  the  rights 
of  the  clerk  and  the  public.  I  vote  to  affirm  the  decree 
below. 

Garrison,  J.  (concurring.) — I  vote  to  reverse  upon  the 
single  ground  that  the  right  of  respondent,  under  color  of 
its  incorporation,  to  engage  in  an  organized  competition 
with  the  county  clerk  in  the  business  of  making  searches 
and  charging  for  certificates  thereof,  is  not  the  proper  sub- 
ject of  protection  by  injunction.  In  so  far  as  the  opinion 
extends  this  rule  to  the  respondent's  business  of  "  insuring 
titles  to  land,"  I  dissent. 

BIGHT  TO  INSPECT  PUBLIC  BECOBDS. 

1.  Bight  of  Individuals  to  Inspect  Beoords  at  Common  Ia^t. 

— According  to  the  strict  rules  of  the  common  law,  the  public 
had  no  right  to  inspect  public  records,  unless  the  person  seek* 
ing  inspection  had  some  interest  in  the  record  he  sought  to 
inspect.  If  the  interest  was  a  public  one,  the  right  of  in8i)ection 
existed  at  all  times  ;  if  it  was  merely  private,  only  when  connected 
with  a  pending  suit.  If  no  such  interest  existed,  the  granting  of 
an  inspection  lay  solely  in  the  discretion  of  the  custodian  of  the 
records,  who  might  refuse  it,  and  could  not  be  compelled  to 
grant  it  as  a  matter  of  right :  King  v.  Justices,  6  Ad.  &  El.  84 ; 
In  re  McLean,  9  Cent.  L.  J.  425 ;  s.  c,  8  Repr.  813.  If  a  proper 
interest  existed,  mandamus  would  lie,  on  refusal  to  compel  the 
granting  of  an  inspection.  But  the  strictness  of  the  distinction 
between  matters  of  public  and  private  interest  was  soon  relaxed : 
Herbert  r.  Ashbumer,  1  Wils.  297 ;  State  r.  Williams,  41  N.  J. 
L.  332  ;  People  v.  Cornell,  47  Barb.  (N.  Y.)  329 ;  and  the  multi- 
plication of  public  records  which  contain  only  matters  of  private 
interest  has  become  so  far-reaching,  that  a  close  adherence  to 
the  old  rule  would  defeat  the  very  purpose  for  which  these 
records  were  established ;  t.  c,  to  secure  the  property  rights  of 
individuals,  and  protect  them  against  fraud.  Accordingly,  even 
in  the  absence  of  statutory  provisions,  it  may  now  be*  safely 
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asserted  to  be  the  rule  of  the  common  law  that  any  one  who  has 
an  interest  of  any  kind  in  public  records  may  examine  them  at 
will,  and  enforce  this  right  against  the  refusal  of  the  custodian 
to  permit  it:  Harrison  v.  Williams,  4  D,  &  R.  820;  R.  v. 
Tower,  4  M.  &  S.  162 ;  Brewer  v.  Watson,  61  Ala.  310 ;  Id.  v.  Id., 
65  Ala.  88 ;  Id.  v.  Id.,  71  Ala.  299 ;  SUver  v.  Whitmore,  45  111. 
224 ;  State  v.  Meadows,  1  Kans.  90 ;  Hawes  y.  White,  66  Me. 
305  ;  Aitcheson  v.  Huebner,  90  Mich.  643.  But  this  right  does 
not  extend  to  records  which  are  only  quasi  public,  such  as  the 
court-rolls  of  an  English  manor:  Hereford  v.  Bridgewater, 
Bunb.  269 ;  the  records  of  a  church ;  a  marriage  license  docket : 
In  re  Marriage  License  Docket,  (Pa.)  4  D.  R.  284;  contra,  Id.y 
4  D.  R.  162 ;  or  the  records  of  a  justice  of  the  peac'e :  Perkins 
V,  Cummings,  66  Vt.  485. 

2.  Bight  of  Inspection  Conferred  by  Statute.— In  most  of 
the  United  States  it  is  provided  by  statute  that  the  public 
records  of  all  kinds  shall  be  open  to  public  inspection ;  and 
though  it  has  been  suggested  that  when  the  disclosure  sought 
would  be  detrimental  to  the  public  interests,  or  when  it  is 
sought  merely  to  gratify  private  curiosity  about  the  affairs  of 
one's  neighbors,  or  is  sought  by  one  from  a  foreign  jurisdiction, 
it  will  not  be  enforced,  if  refused :  Brewer  v.  Watson,  61  Ala. 
310 ;  Diamond  Match  Co.  v.  Powers,  51  Mich.  145 ;  In  re  Mar- 
riage License  Docket,  (Pa.)  4  D.  R.  284 ;  contra,  Id.,  4  D.  R.  162 ; 
yet  as  a  general  rule  there  is  no  restriction  upon  its  exercise, 
and  if  the  custodian  of  the  records  refuses  to  permit  it,  he  will 
be  compelled  to  do  so,  and  cannot  demand  fees  therefor.  His 
fees  are  given  him  only  when  he  makes  searches  himself^  In  re 
Chambers,  44  Fed.  Rep.  786 ;  Lum  v.  McCarty,  39  N.  J.  L.  287 ; 
In  re  Marriage  License  Docket,  (Pa.)  4  D.  R.  162 ;  State  v.  Long^ 
37  W.  Va.  266.  Inspection  will  be  compelled,  even  though  by 
the  rules  of  the  office  such  records  are  to  be  kept  secret :  Ex  parte 
Drawbaugh,  2  D.  C.  App.  404.  But  the  records  of  private  suits 
and  actions  stand  on  a  different  footing,  and  there  is  no  absolute 
right  to  compel  an  inspection  of  them  for  mere  curiosity,  or  to 
make  merchandise  of  their  contents  and  allegations  for  gain, 
before  the  trial,  though  after  the  trial  they  are  open  to  all  the 
world,  except,  perhaps,  in  cases  such  as,  suits  for  divorce,  when 
32 
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public  policy  would  forbid  the  disclosure  of  the  pleadings  and 
evidence.  This  rule  applies  with  especial  force  to  an  inspection 
desired  for  the  purpose  of  publication  in  a  newspaper :  Park  v. 
Press  Co.,  72  Mich.  569 ;  Schmedding  v.  May,  85  Mich.  1 ;  see 
Burton  v.  Reynolds,  (Mich.)  68  N,  W.  Rep.  217. 


8.  Bights  of  AJtMtraotor  of  Titles.— There  has  been  a  great 
diversity  of  opinion  on  the  subject  whether  the  right  of  inspec- 
tion thus  conferred  upon  individuals  extends  to  the  case  of  an 
abstractor  or  insurer  of  titles,  individual  or  corporate,  who 
seeks  to  make  use  of  the  records   for  a  continuous  period,  or 
even  for  a  single  occasion,  for  the  purposes  of  private  gain  by 
communicating  to  others  the  knowledge  thus  acquired,  thereby 
interfering  with  the  usual  emoluments  of  the  custodian.     For 
various  alleged  reasons,  such  as  the  danger  of  injury  to  the 
records,  the  interference  with  the  business  of  the  office,  and  the 
loss  of  fees  to  the  clerk,  the  right  has  been  refused,  in  Ala- 
bama, Colorado,  Georgia,  Michigan,  and  New  Jersey :  Phelan 
V.  State,  76  Ala.  49 ;  Randolph  v.  State,  82  Ala.  627 ;  Bean  v. 
People,  7  Colo.  200 ;   Buck  v,  Collins,   51  Ga.  391 ;   Webber  v. 
Townley,  43  Mich.  534 ;  Fleming  v.  Qerk,  30  N.  J.  L.  280. 
But  the  Michigan  case  was  overruled,  in  Burton  v.  Tuite,  78 
Mich.  363 :  Id.  v.  Id.,  80  Mich.  218 ;  Day  v.  Button,  96  Mich. 
600 ;  Burton  v.  Reynolds,  102  Mich.  55 ;  and  the  legislature  of 
Colorado,  on  the  heels  of  the  decision  in  that  state,  enacted  a 
statute  which  gave  the  right  in  unquestionable  terms  :  Stock- 
nan  V.  Brooks,  17  Colo.  248;  Upton  v,  Catlin,  17  Colo.  546. 
On  the  other  hand,  in  New  Jersey,  the  court  of  errors  and  appeals, 
after  overruling  Fleming  v.  Clerk,  30  N.  J.  L.  280,  in  Lum  v. 
McCarty,  39  N.  J.  L.  287,  has  lately  overruled  the  latter  in  the 
principal  case :  Barber  v.  West  Jersey  Title  &  Guaranty  Co.,  53 
N.  J.  Eq.  158,  reversing  49  N.  J.  Eq.  474 ;  and  practically  re- 
turned to  its  former  doctrine.     The  weight  of  authority,  how- 
ever, as  well  as  of  reason,  is  strongly  in  favor  of  the  right  of 
inspection,  without  paying  fees  to  the  clerk  therefor :  In   re 
Chambers,  44  Fed.  Rep.  786 ;  Burton  v,  Tuite,  78  Mich.  363 ; 
Id.  V.  Id.y  80  Mich.  218  ;  Day  v.  Button,  96  Mich.  600 ;  Burton 
V.  Reynolds,  102  Mich.  55  ;  People  v.  Reilly,  38  Hun,  (N.Y.)  429  ; 
People  t7.  Richards,  99  N.  Y.  620;  Comm.  v.  O'Donnel,  (Pa.)  12 
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W.  N.  C.  291 ;  Hanson  v,  Eichstaedt,  69  Wis.  538 ;  see  37 
Cent.  L.  J.  395.  It  has  been  sought  to  establish  a  distinction 
between  this  right  and  the  right  of  making  copies  of  the  records, 
permitting  the  former  and  denying  the  latter:  Cormack  v. 
Wolcott,  37  Kans,  391 ;  see  Randolph  v.  State,  82  Ala.  527 ; 
unless  the  abstractor  was  specially  employed  for  the  particular 
occasion :  Boylan  v.  Warren,  39  Kans.  301.  This  is  obviated  in 
some  states  by  an  express  provision  that  those  who  examine  the 
records  shall  have  the  right  to  make  copies  of  them  :  State  v, 
Bachac,  37  Minn.  372 ;  Hanson  v.  Eichstaedt,  69  Wis.  538. 
When  a  corporation  is  chartered  for  the  express  purpose  of 
making  abstracts  and  insuring  titles,  one  would  naturally  sup- 
pose that  the  right  of  inspection  and  copying  was  incident 
thereto  :  People  v.  Reilly,  38  Hun,  (N.  Y.)  429.  But  in  Belt  v. 
Prince  George's  Co.  Abstract  Co.,  73  Md.  289,  it  was  held  that 
such  a  charter  only  gave  it  the  right  to  demand  copies  and 
abstracts  from  the  derk  on  payment  of  the  usual  fees.  In  any 
case,  the  right  is  not  absolute  and  uncontrolled,  but  subject  to 
such  reasonable  regulations  as  the  custodian  of  the  records  may 
see  lit  to  impose,  in  order  to  prevent  interference  with  the 
routine  business  of  the  oflBice,  and  the  rights  of  others :  Upton 
V.  Catlin,  17  Colo.  546 ;  Day  v.  Button,  96  Mich.  600 ;  People  v. 
Richards,  99  N.  Y.  620 ;  and  the  payment  of  a  fee  for  provid- 
ing additional  office  facilities  is  a  reasonable  regulation :  Burton 
t7.  Reynolds,  102  Mich.  55.  But  an  abstractor  will  not  be 
granted  the  power  to  enforce  inspection  of  records  in  which  he 
has  no  interest,  save  that  of  mere  curiosity,  unless  the  records  are 
such  as  are  within  the  positive  declaration  of  the  statute ;  and 
therefore,  when  it  does  not  appear  that  a  suit  pending  in  the 
lower  court  involves,  or  is  in  any  way  connected  with  the 
land  that  an  abstractor  is  employed  to  abstract  the  title  of,  or 
in  which  he  is  interested,  either  by  special  employment  or  as 
an  incident  of  bis  business,  or  that  it  is  necessary  for  his  inter- 
ests or  those  of  his  employer  that  he  be  allowed  to  inspect  the 
file  of  the  suit,  mandamus  will  not  lie  to  compel  the  custodian 
of  the  files  to  allow  the  abstractor  to  inspect  and  copy  the  file 
of  the  suit  before  trial :  Burton  v.  Reynolds,  (Mich.)  68  N.  W. 
Rep.  217. 
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4.  Bemedy  for  Interference  with  Bight  of  Inspection.— The 

overwhelming  weight  of  authority  is  in  favor  of  mandamus  as  the 
proper  remedy  to  eilforce  the  right  of  inspection,  when  it  exists  : 
Brewer  v,  Watson,  61  Ala.  310 ;  Id.  v.  Id.,  65  Ala.  88 ;  Id.  v.  Id., 
71  Ala.  299 ;  Phelan  v.  State,  76  Ala.  49 ;  Randolph  t?.  State, 
82  Ala.  527 ;  Bean  v.  People,  7  Colo.  200 ;  Stocknan  v.  Brooks, 
17  Qolo.  248 ;  Upton  v.  Catlin,  17  Colo.  546 ;  State  v.  Meadows, 
1  Kans.  90 ;  Cormack  v.  Wolcott,  37  Kans.  391 ;  Boy  Ian  v. 
Warren,  39  Kans.  301 ;  Hawes  v.  White,  66  Me.  305 ;  Webher 
V.  Townley,  43  Mich.  534 ;  Burton  v.  Tuite,  78  Mich.  363 ;  Id.  v. 
Id.,  80  Mich.  218 ;  Aitcheson  v.  Huebner,  90  Mich.  643 ;  Day  v. 
Button,  96  Mich.  600 ;  Burton  v.  Reynolds,  102  Mich.  55  ;  State 
V.  Rachac,  37  Minn.  372 ;  Fleming  v.  Clerk,  30  N.  J.  L.  280 ; 
State  V.  Williams,  41  N.  J.  L.  332 ;  Barber  v.  West  Jersey  Title 
&  Guaranty  Co.,  (the  principal  case,)  53  N.  J.  Eq.  158,  reversing 
49  N.  J.  Eq.  474 ;  People  v.  Cornell,  47  Barb.  (N.  Y.)  329 ;  People 
V.  Reilly,  38  Hiin,  (N.  Y.)  429 ;  People  v.  Richards,  99  N.  Y.  620 ; 
Comm.  V.  O'Donnel,  (Pa.)  12  W.  N.  C.  291 ;  Perkins  v.  Cum- 
mings,  66  Vt.  485 ;  State  v.  Long,  37  W.  Va.  266.  In  but  a 
few  cases  has  the  remedy  by  injunction  been  adopted ;  and 
in  these  it  has  been  invariably  refused:  Buck  v.  Collins, 
51  Ga.  391 ;  Scribner  v.  Chase,  27  111.  App.  36 ;  Belt  v.  Prince 
George's  Co.  Abstract  Co.,  73  Md.  289.  Yet,  in  spite  of  this, 
injunction  seems  on  principle  the  better  mode  of  enforcing  the 
right  of  inspection,  for  mandamus  is  used  to  redress  past 
grievances  only,  and  cannot  prevent  a  future  or  continuing 
wrong,  while  injunction  can ;  mandamus  lies  to  enforce  a  right, 
injunction  to  prevent  interference  with  it,  as  in  these  cases ;  and 
mandamus  merely  decrees  that  the  right  shall  be  exercised, 
while  a  court  of  equity,  in  enjoining  an  interference  with  it^ 
can  annex  such  conditions  as  will  prevent  that  exercise  from 
interfering  with  the  rights  of  others:  Diamond  Match  Co.  v. 
Powers,  51  Mich.  145;  West  Jersey  Title  &  Guaranty  Co.  v. 
Barber,  49  N.  J.  Eq.  474,  (reversed,  53  N.  J.  Eq.  158 ;)  81  Am. 
L.  Reg.  N.  S.  769. 
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Scholarship— Announcement — Construction  of  Invita- 
tion—Refusal  to  Elect'-Action  by  Candidate— Consent  of 
Charity  Commissioners. 

ROOKE  V.  DAWSON. 

(Chancery  Division — Chitty,  J.     Jan.  24,  1895.) 

([1895]  ICh.  480.) 

A  trust  deed  provided  that  a  scholarship  should  be  awarded  to  the 
pupil  leaving  the  M.  School  and  going  to  University  Collie,  London, 
who  should  pass  the  best  examination  in  subjects  to  be  determined 
upon  from  time  to  time  by  the  duly  appointed  examiners  for  the  scholar- 
ship ;  the  trustees  announced  an  examination  for  June,  1894,  which  was 
held  by  a  duly  appointed  examiner,  and  in  which  the  plaintiff  obtained 
the  highest  number  of  marks.  The  announcement  of  the  examination 
contained  no  offer  or  statement  that  the  scholarship  would  be  awarded 
to  the  pupil  who  passed  the  best  examination.  The  trustees  having  de- 
clined to  award  the  scholarship  to  the  plaintiff,  this  action  was  com- 
menced against  them,  claiming  a  declaration  that  the  plaintiff  was  en- 
titled to  the  possession  and  enjoyment  of  the  scholarship,  and  an  order 
directing  the  defendant  to  put  the  plaintiff  in  possession : 

Hddf  that  the  trusts  of  the  deed  could  not  be  imported  into  the  an- 
nouncement of  the  examination ;  that  there  was  nothing  in  the  nature 
of  a  contract  between  the  plaintiff  and  the  trustees,  and  that,  as  the 
plaintiffs  alleged  individual  equitable  right  invoWed  the  partial  exe- 
cution or  administration  of  the  charitable  trusts,  the  certificate  of  the 
charity  commissioners  was  necessary  before  the  action  could  be  pro- 
ceeded with. 

Kendall  v.  Blair,  45  Ch.  D.  139,  discussed  and  explained. 

The  plaintiff  in  this  action  claimed  a  declaration  that  he 
was  entitled  to  the  possession  and  enjoyment  of  a  scholar- 
ship founded  by  a  trust  deed  of  January,  1854,  of  which 
the  defendants  were  the  present  trustees ;  the  only  question 
raised  by  the  present  application  was,  whether  tlie  certificate 
of  the  charity  commissioners,  pursuant  to  §17  of  the 
Charitable  Trusts  act,  1853,  was  necessary  before  the  action 
could  be  proceeded  with.     The  facts  material  for  the  pur- 
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poses  of  this  report,  as  set  forth  iu  the  statement  of  claim, 
were  as  follows : 

By  the  deed  of  January,  1854,  it  was  provided  that  the 
I  trustees  for  the  time  being  should  at  all  times  thereafter 
•stand  possessed  of  a  capital  sum  of  £1,000,  and  the  securi- 
ties or  property  in  or  upon  which  the  same  might  from  time 
to  time  be  invested,  as  a  fund  or  endowment  for  the  support 
of  a  scholarship  in  connection  with  the  Protestant  Dissent- 
ers' Grammar  School  at  Mill  Hill,  Hendon,  in  the  county  of 
Middlesex,  to  be  called  the  Bousfield  Scholarship  upon  the 
trusts  and  subject  to  (amongst  others)  the  following  rules : 
(1)  That  the  scholarship  should  be  of  the  value  of  such 
net  yearly  income  as  the  said  capital  sum  of  £1,000  when 
invested  should  produce.  (2)  That  it  should  be  tenable 
for  three  years  from  the  time  of  the  scholar  elect  entering 
at  one  of  the  colleges  thereinafter  mentioned,  provided  he 
should  continue  liis  studies  at  such  college  as  aforesaid. 
(3)  That  the  holder  should  pursue  his  Studies  during  said 
three  years  at  University  College,  London,  (or,  if  intended' 
for  the  ministry,)  either  there  or  at  New  College,  London, 
and,  on  his  ceasing  to  do  so,  he  should  forfeit  and  vacate 
the  scholarship  for  the  then  unexpired  portion  of  the  three 
years,  ^nd  the  scholarship  should,  on  such  forfeiture,  be 
again  bestowed  as  thereinafter  provided.  (6)  That  on  any 
avoidance  thereof,  except  as  in  the  8th  rule  mentioned,  the 
scholarship  should  be  awarded  to  the  pupil  leaving  Mill  Hill 
School,  and  going  to  such  college  as  aforesaid,  who  should 
pass  the  best  examination  in  subjects  to  be  determined  upon 
from  time  to  time  by  the  examiner  or  examiners  for  the 
scholarship.  (7)  That  the  examination  should  be  held  at 
some  time  within  the  first  seven  days  of  June.  (8)  That 
when  any  vacancy  should  occur,  by  death  or  other  means, 
within  a  period  of  three  years  from  the  last  avoidance  of 
the  scholarship,  if  no  half-yearly  payment  should  have 
become  due  to  the  scholar  elect  so  avoiding  it,  then  the 
next  highest  boy  at  the  last  examination  who  was  duly 
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qualified  to  hold  the  scholarship  should  succeed  thereto,  but 
if  there  should  be  no  such  boy,  or  if  any  half-yearly  pay- 
ment should  have  been  ipade  or  become  due  to  the  scholar 
so  avoiding  the  scholarship,  the  scholarship  should  remain 
vacant  till  the  following  June.  (9)  That  the  examiner 
or  examiners  for  the  scholarship  should  from  time  to  time 
be  chosen  by  the  trustees  for  the  time  being,  subject  to  the 
approval  of  the  committee  of  the  said  school. 

In  June,  1893,  the  scholarship  having  become  vacant,  an 
examination  was  held  by  examiners  duly  appointed  in  ac- 
cordance with  the  provisions  of  the  trust  deed;  at  this 
examination  the  plaintiff  and  three  other  duly  qualified 
candidates  presented  themselves,  and  as  the  result  of  the 
examination,  the  plaintiff  was  placed  third  in  order  of 
merit.  In  September,  1893,  the  candidate  who  had  been 
placed  first  in  the  examination  resigned  the  scholarship ; 
but  the  defendant  did  not  give  notice  of  such  resignation  to 
the  next  highest  candidate,  nor  award  him  the  scholarship ; 
but  they  announced,  instead,  that  another  examination  for 
the  said  scholarship  would  be  held  in  the  year  1894. 

An  examination  was  accordingly  held  in  June,  1894,  by 
a  duly  appointed  examiner,  and  at  this  examination  two 
duly  qualified  candidates  presented  themselves,  namely, 
the  plaintiff  and  another.  The  plaintiff  passed  the  best 
examination,  obtaining  570  marks,  while  the  other  candidate 
obtained  only  496  marks.  The  plaintiff  duly  entered  as  a 
student  at  University  College,  London,  on  the  first  day  of 
the  October  term,  1894,  and  was  still  pursuing  his  studies 
at  that  college. 

By  deed-poll  of  November,  1894,  the  candidate  who  had 
been  second  in  the  exaniination  of  June,  1893,  renounced 
and  disclaimed  all  title  to  or  interest  in  the  said  scholar- 
ship. 

The  plaintiff  submitted  that,  under  the  circumstances 
above  stated,  he  was  entitled  to  the  enjoyment  of  the  said 
scholarship,  and  he  alleged  that  he  had  applied  to  the  de- 
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fendants  to  award  the  same  to  him  accordingly,  but  that 
the  defendants  refused  to  award  the  said  scholarship  to  him, 
or  to  recognize  any  right  or  titl^of  the  plaintiflf  in  or  to  the 
same. 

The  plaintiflf,  after  alleging  his  willingness  to  perform 
and  fulfil  all  the  conditions  of  holding  and  enjoying  the 
scholarship,  claimed  "  a  declaration  that  under  the  circum- 
stances above  stated  he  is  entitled  to  the  possession  and 
enjoyment  of  the  said  Bousfield-  scholarship,  subject  to  his 
performing  the  conditions  in  the  above-stated  indenture 
expressed." 

.  "  An  order  directing  the  defendants  forthwith  to  put  the 
plaintiflf  in  the  possession  and  enjoyment  of  the  said 
scholarship  accordingly." 

The  writ  was  issued  on  December  18,  1894,  the  footnote 
stating  that  the  defendants  were  sued  as  trustees. 

The  defendants  now  moved  to  stay  all  further  proceed- 
ings, on  the  ground  that  an  order  or  certificate  of  the 
charity  commissioners,  authorizing  the  action,  had  not 
been  obtained  under  §  17  of  the  charitable  trusts  act,  1853. 

Farwelly  Q.  C,  and  Micklem,  for  the  defendants. — The 
proper  way  of  raising  this  objection  appears  to  be  by  a  motion 
to  stay  proceedings :   Hodges  v.  Porster,  W.  N.  (1877)  74. 

The  only  interest  of  the  plaintiflf  is  as  an  object  of  the 
charity,  and  the  claim  involves  a  partial  administration ; 
the  consent  of  the  charity  commissioners  is,  therefore,  neces- 
sary :  Braund  v.  Earl  of  Devon,  3  L.  R.  Ch.  800 ;  Ben- 
thall  V.  Earl  of  Kilmorey,  25  Ch.  D.  39. 

The  fact  that  administration  is  not  expressly  asked  for 
by  the  statement  of  claim  makes  no  diflference,  because  that 
claim,  in  eflfect,  asks  to  receive  the  funds  of  the  charity : 
Tudor's  Charitable  Trusts,  3d  Ed.  p.  477.  (Blandford  v. 
Thackerell,  2  Ves.  Jr.  238,  was  also  referred  to.) 

The  judgment  of  Lords  Justices  Bowen  and  Fry,  in 
Kendall  v,  Blair,  45  Ch.  D.  139,  are  not  intended  to  over- 


ROOKE  V.   DAWSON.  505 

rule  Braurid  v.  Earl  of  Devon,  3  L.  R.  Ch.  800.  *  The  basis  of 
these  judgments  is  contract,  a  common  law  right,  and  the 
remedy  for  breach  of  it.  No  contract  is  pleaded  or  hinted 
at  in  this  claim ;  nor  that  there  was  any  implied  promise 
to  give  the  scholarship  to  the  boy  who  obtained  the  highest 
marks,  as  in  In  re  Nettle's  Charity,  14  L.  B.  Eq.  434.  No 
such  contract  or  promise  can  be  imposed  as  was  done  in 
Spencer  v^  Harding,  5  L.  R.  C.  P.  561,  or  Carlill  v.  Carbolic 
Smoke  Ball  Company,  (1893)  1  Q.  B.  256.  The  claim 
makes  out  an  individual  equitable  right,  which  involves  the 
construction  of  the  trust  deed,  and,  therefore,  the  partial 
administration  of  the  charity.  All  further  proceedings 
shbuld,  therefore,  be  stayed  until  the  consent  of  the  charity 
commissioners  has  been  obtained. 

Levettf  Q.  C,  and  Wwizburg,  for  the  plaintiff,  contra, — 
The  certificate  of  the  charity  commissioners  is  not  neces- 
sary. The  object  of  §  17  of  the  charitable  trusts  act,  1853, 
was  to  stop  actions  being  commenced  against  charities  for 
the  sake  of  making  costs,  and  generally  to  prevent  the 
assets  of  a  charity  from  being  wasted  by  fruitless  and  friv- 
olous actions ;  to  protect  the  charity,  as  was  stated  in  Holme 
V.  Guy,  5  Ch.  D.  901.  It  was  never  intended  to  interfere  with 
a  private  right. 

The  plaintiff's  case  here  is  founded  on  a  contract  with  the 
defendants,  arising  out  of  the  notice  of  an  examination  to 
be  held,  and  the  conduct  of  the  plaintiff  in  coming  to 
be  examined :  Williams  v.  Carwardine,  4  B.  &  Ad.  621. 
The  announcement  of  the  examination  tacitly  imported  the 
provisions  of  the  trust  deed,  and  constituted  an  offer  to 
award  the  scholarship  to  the  boy  who  obtained  the  highest 
marks.  As  soon  as  the  examiners  certified  that  the  plain- 
tiff was  the  better  of  the  two  candidates,  it  was  just 
the  same  as  if  his  name  had  been  inserted  in  the  trust 
deed,  and  he  can  bring  an  action  to  assert  his  individual 
equitable  right. 
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The  plaintiff  is  not  attempting  to  administer  the  charity. 
The  result  of  the  ohservations  of  Lords  Justices  Bowen  and 
Fry  in  Bendall  v.  Blair,  45  Ch.  D.  139,  show  that  when- 
ever any  person  can  say,  '^  I  am  an  object  of  the  charity/' 
he  can  maintain  an  action  with  reference  to  the  charity  to 
enforce  his  individual  equitable  right,  without  the  consent 
of  the  charity  commissioners,  and  on  this  point  Braund  v. 
Earl  of  Devon,  3  L.  R.  Ch.  800,  is  overruled.  (Fi&her 
V.  Jackson,  (1891)  2  Ch.  84,  was  also  referred  to.) 

Farwell,  in  reply. — ^The  question  of  contract  arising  out 
of  examinations  was  unsuccessfully  raised  in  Thomson  v. 
University  of  London,  33  L.  J.  Ch.  625,  635. 

(He  was  stopped.) 

Chitty,  J. — The  plaintiff  asks  for  a  declaration  under 
the  circumstances  I  will  mention — that  he  is  entitled  to 
what  is  termed  possession  and  enjoyment  of  the  scholar- 
ship in  question,  and  for  an  order  directing  the  defendants, 
who  are  used  only  as  trustees,  to  put  him  in  possession,  as 
it  is  termed,  and  enjoyment  of  the  scholarship.  "  Posses- 
sion "  of  the  scholarship  is  not  a  proper  term.  Enjoyment 
of  the  scholarship  means  payment  out  of  the  charit}^  estate 
of  some  £50  a  year  from  the  investments,  which,  if 
the  plaintiff  is  right,  he  would  be  entitled  to  as  one  of  the 
objects  of  the  charity.  "  Possession  "  is  used  in  the  state- 
ment of  claim  for  the  purpose  of  bringing  the  case,  if 
possil)le,  within  the  range  of  the  authorities,  such  as  Holme 
V.  Guy,  5  Ch.  D.  901.  I  am  referring  to  cases  where  the 
plaintiff  is  in  possession  of  some  real  property  and  seeks  to 
defend  that  possession  as  against  trespassers  and  others. 
(His  lordship  then  shortly  stated  the  circumstances  under 
which  the  action  was  brought  and  on  which  the  plaintiff 
relied,  and  continued :) 

For  the  purpose  of  bringing  the  case  within  the  scope  of 
those  cases  which  I  have  alread)'  mentioned,  the  plaintiff 
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• 

has  argued  at  the  bar  that  he  has  a  case  of  contract  against 
the  defendants.  I  have  already  referred  to  the  circum- 
stances that  the  defendants  are  sued  as  trustees  of  the  char- 
ity,  and  it  would  not  be  right  to  proceed  with  the  suit  in 
that  form,  if  the  case  were  one  of  contract  binding  the 
defendants  personally  to  some  obligation.  It  is  quite  clear 
that  if  a  person  who  is  a  trustee,  either  of  a  charity  or  a 
private  trust,  were  to  order  a  man  to  do  repairs  on  the  trust 
property,  or  employ  a  servant  to  sweep  out  a  house,  part  of 
the  trust  estate,  he  would,  unless  there  was  something  to 
the  contrary  in  the  contract,  be  personally  liable  on  the  con- 
tract just  as  any  other  of  Her  Majesty's  subjects.  It  would 
be  in  vain  for  him,  unless  it  was  an  action  for  specific  per- 
formance, to  say,  I  am  trustee  and  I  cannot  pay  you  out  of 
the  trust  fund,  and,  therefore,  I  am  not  liable  at  all.  In 
fact,  the  circumstance  that  he  was  a  trustee  would  be 
immaterial. 

Now  the  point  made  is  that  there  was  a  contract  such  as 
is  found  in  cases  of  an  offer  of  a  reward  or  the  like.  There, 
when  a  public  ofifer  is  made  to  all  the  world,  proposing  that 
some  service  be  done,  and  the  service  is  performed,  there  is 
a  contlact  in  point  of  law.  There  may  be  offers  not  result- 
ing, when  the  oflFer  is  accepted,  in  a  contract.  An  excellent 
illustration  of  that  proposition  is  oflfered  in  Spencer  v.  Hard- 
ing, 5  L.  R.  C.  P.  561.  In  that  case  the  defendants 
sent  out  a  circular  as  follows :  '*  We  are  instructed  to  offer 
to  the  wholesale  trade  for  sale  by  tender  the  stock  in  trade 
of  *A,'  amounting  to  so  and  so,  and  which  will  be  sold  at  a 
discount  in  one  lot.  Payment  to  be  made  in  cash."  It  was 
held  that  this  did  not  amount  to  a  contract  or  promise  to 
sell  to  bhe  person  who  made  the  liighest  tender.  The  judg- 
ment of  the  court  was  that  this  was,  to  use  Mr.  Justice 
WiLLBs's  words,  5  L.  R.  C.  P.  564,  "A  mere  proclama- 
tion that  the  defendants  are  ready  to  chaffer  for  the  sale  of 
the  goods  and  to  receive  offers  for  the  purchase  of  them." 
Applying  the  principles  of  that  case  to  the  present,  is  there 
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a  contract?  In  my  opinion  there  is  nothing  niore  than  i 
proclamation  that  an  examination  for  a  scholarship  will  be 
held,  and  there  is  no  announcement  that  the  scholarship 
will  be  awarded  to  the  scholar  who  obtaihs  the  highest 
number  of  marks.  Consequently,  by  coming  in  and  sub- 
mitting to  the  examination,  the  plaintiff  did  not  do  that 
which  resulted  in  a  contract.  It  is  plain  the  plaintiff  could 
not  state  that  the  announcement  included  the  term  that  the 
scholarship  would  be  awarded,  in  all  events,  to  the  boy  who 
got  the  highest  number  of  marks.  That  would  be  a  most 
improbable  announcement  to  be  made  by  trustees  in  the 
position  of  these  defendabts.  But  whether  probable  or  not, 
according  to  the  allegations  here,  which  I  understand  are 
true,  the  announcement  was  simply  the  announcement  I  have 
stated,  and  it  was  not  coupled  with  any  statement  to  the 
effect  tliat  the  boy  who  had  the  greatest  number  of  marks 
should  have  the  scholarship. 

The  learned  counsel  for  the  plaintiff  argued  that  they 
were  entitled  to  eke  out  this  imperfect  statement,  on  which 
alone  the  supposed  contract  is  founded,  by  reference  to  the 
trust  deed.  But  the  trust  deed  is  not  imported  into  the 
announcement  of  the  examination  to  be  held.  When 
the  case  is  considered  on  its  merits  the  meaning  is  that, 
according  to  the  charity  deed,  the  defendants  were  bound 
to  award  the  scholarship  to  the  boy  who  had  the  greatest 
number  of  marks.  That  is  a  distinct  question,  and  that 
question  necessarily  involves  the  administration  of  the 
trusts  of  the  charitable  deed — not  the  administration  of  all 
the  trusts,  for  that  was  not  meant  by  any  of  the  judges  who 
used  the  term,  but  what  is  well  known  in  this  court,  the 
partial  administration  or  execution  of  the  trusts.  I  am  far 
from  saying  that  if  the  plaintiff  had  made  out  a  case 
of  contract,  such  as  would  have  justified  his  suing  in  an 
action  at  common  law,  he  could  have  maintained  this  claim. 
But  it  is  not  necessary  to  press  that  matter  now,  because  I 
hold  that  the  case  presented  by  the  statement  of  claim. 
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deliberately  and  carefully  framed,  does  not  present  a  case 
of  contract. 

The'  case  presented  by  the  writ  is  really  neither  more  nor 
less  than  this  :  ''  I  am  an  object  of  the  charity,  and  as  such 
I  sue  for  the  enforcement  of  the  charitable  trusts."  That 
brings  the  case  precisely  within  Braund  v.  Earl  of  Devon, 
3  L.  R.  Ch.  800.  There  an  attempt  was  made  to  present  the 
case  in  favor  of  the  plaintiff  as  a  private  trust,  as  distinct 
from  a  charitable  trust,  and  for  that  purpose  reliance  was 
placed  on  Blandford  v.  Thackerell,  2  Ves.  Jr.  238.  But  in 
Blandford  t;,  Thackerell  there  were  two  distinct  things. 
There  was  an  attempt  on  the  part  of  the  testator  to  create  a 
charitable  trust,  which  failed  ;  but  there  remained  a  good 
private  trust  which  was  capable  of  being  enforced.  As  was 
pointed  out  by  both  the  Lords  Justi<^s  in  Braund  v.  Earl  of 
Devon,  the  plaintiff's  case  was  neither  more  nor  less  than 
this  :  "  I  am  an  object  of  the  charity."  Braund  v.  Earl  of 
Devon  remains  wholly  unaffected  by  the  judgment  of  Lord 
Justice  BowEN  and  Lord  Justice  Fry  in  Rendall  v,  Blair, 
45  Ch,  D.  139,  where  those  two  Lords  Justices  overruled  Mr. 
Justice  Kay's  decision.  Lord  Justice  Cotton  dissenting. 
There  the  plaintiff  was  the  master  of  a  charity  school,  and 
he  was,  as  is  shown  by  Lord  Justice  Bowen's  judgment, 
(which  was  the  leading  judgment  of  the  two  Lords  Justices 
who  overruled  the  decision  of  the  court  below,)  appointed 
by  contract  with  managers,  whose  authority  was  not  in 
question,  to  be  schoolmaster,  and  as  such  schoolmaster  was 
in  possession  of  the  school-house.  An  important  point  in 
the  case  was  the  undertaking  which  the  court  of  appeal 
obtained  from  the  plaintiff's  counsel,  which  was,  that  they 
gdve  up  all  claim  to  relief  except  on  the  ground  that  the 
alleged  managers,  who  were  seeking  to  disturb  the  plaintiff 
in  the  possession  of  the  school-house,  had  been  improperly 
appointed.  The  substance  of  Lord  Justice  Bowen's  judg- 
ment is  that  the  plaintiff  was  suing  by  virtue  of  a  common 
law  right.      The  case   resolved  itself  into  this,  that  the 
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plaintiff  was  in  possession  of  the  school-house.  It 
immaterial,  as  against  an  ordinary  trespasser,  whether  he 
had  a  title  or  not.  He  was,  by  virtue  of  his  possession, 
entitled  at  common  law  to  bring  his  action  of  trespass,  and, 
by  virtue  of  that  common  law  right,  he  would  be  entitled 
to  the  equitable  remedy  by  injunction  to  prevent  a  threat- 
ened trespass.  Having  regard  to  the  undertaking  given, 
the  plaintiff's  case,  in  the  result  as  presented,  was :  There 
are  trespassers,  persons  calling  themselves  managers  who 
are  not  managers,  who  are  endeavoring  to  interfere  with  my 
common  law  right  which  is  incident  to  my  possession.  Lord 
Justice  Fry  agreed  with  that  judgment,  adding  only  one 
word  of  explanation,  and  the  explanation  was  that  he  did 
not  intend  to  confine  the  principle  of  the  judgment  to  cases 
of  common  law  right  4>nly,  but  extended  it  to  individual 
equitable  rights  not  relating  to  the  administration  of  the 
trusts  of  the  charity.  That  was,  for  the  purpose  of  the 
decision,  a  dictum — a  dictum,  however,  in  which  Lord  Jus- 
tice BowEN  immediately  concurred  in  a  short  second  judg- 
ment. But  I  take  Lord  Justice  Fry's  words  as  thev  stand, 
and  the  point  is  this :  he  does  not  confine  the  principle  to 
mere  common  law  rights,  but  he  says  (carefully  guarding 
himself)  that  where  there  is  an  individual  equitable  right 
not  relating  to  the  administration  of  the  trusts  of  the  charity, 
the  sanction  of  the  charity  commissioners  would  not  be  re- 
quired. What  exact  case  the  Lord  Justice  is  referring  to  it 
is  not  necessary  for  me  to  consider  in  detail — possibly  the 
case  of  an  equitable  right  to  specific  performance  of  a  con- 
tract, and  there  may  be  others.  Some  others  have  occurred 
to  me,  but  I  do  not  think  it  is  necessary  to  pursue  the  matter 
further.  This  proposition  was  laid  hold  of  by  the  plaih- 
tiff 's  counsel  to  show  that  wherever  any  person  can  say,  "  I 
am  an  object  of  the  charity,"  he  can  maintain  an  action  in 
regard  to  the  charity  without  the  consent  of  the  charity 
commissioners.  In  other  words,  the  proposition  is  forced 
to  this  extent,  that  by  this  incidental  observation  the  two 
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Lords  Judtices  overruled  the  decision  of  their  predecessors 
in  Braund  v.  Earl  of  Devon,  3  L.  R  Ch.  800.  The 
Lords  Justices  did  not  even  mention  that  case,  and  had  no 
intention  of  overruling  it. 

Coming  back  to  the  case  before  me,  I  find  this  case, 
though  of  an  alleged  individual  equitable  right,  is  of  the 
nature  I  have  already  stated,  and  does  relate  to  and  does 
involve  the  partial  execution  or  administration  of  the  trusts 
of  the  charity  deed. 

The  result  is  that,  in  my  opinion,  the  action  cannot  pro- 
ceed without  the  certificate  of  the  charity  commissioners, 
and  the  motion  must  be  allowed.  I  will  not  limit  the  time, 
but  you  must  proceed  with  due  diligence. 

SCHOIiABSHIPS  AND  DEGBEES. 

L  Bight  to  Competitive  Soholarships.— There  seems  to  be 
but  one  other  reported  case  similar  to  the  principal  one.  In 
In  re  Nettle^s  Charity,  14  L.  R.  Eq.  434,  a  scheme  for  the  man- 
agement of  a  charity  connected  with  the  Guildford  Free 
Grammar  School  provided  that  "  The  income,  arising  from  the 
charity  shall  be  applied  towards  the  maintenance  of  a  scholar 
at  either  of  the  universities  of  Oxford  or  Cambridge,  the  said 
scholar  to  be  the  child  of  any  resident  inhabitant  of  the  town  of 
Guildford,  preference  being  given,  cseteris  'paribus^  to  the  son  of  a 
freeman  of  the  town  of  Guildford,  such  scholar  having  been 
taught  and  fitted  for  the  university  in  Guildford  Free  Grammar 
School,  and  having  been  taught  at  such  grammar  school  not  less 
than  three  years  next  before  his  election,  and  who  shall  have 
read  and  learned  some  Greek  author,  and  be  well  instructed  and 
knowing  in  the 'Latin  tongue,  and  shall  be  tried  and  examined 
therein  and  be  approved  by  the  master  of  the  said  free  grammar 
school  for  the  time  being,  and  also  by  the  rector  of  the  paristies 
of  Stoke-next-Guildford  and  St.  Nicholas-in-Guildford  for  the 
time  being,  or  by  any  two  of  them,  and  after  such  scholar  being 
examined  and  approved  by  the  said  approvers,  or  by  any  two  of 
them,  such  their  examination  and  approbation  to  be  declared 
in  writing,  and  to  be  delivered  within  fourteen  days  after  Easter 
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to  the  trustees,  who  shall  thereupon  proceed  to  elect  a  scholar 
qualified  as  aforesaid."  In  1871  there  was  a  vacancy  in  the 
scholarship,  when  two  candidates  presented  themselves  for  ex- 
amination, one  the  son  of  a  freeman  of  the  town  of  Guildford, 
and  the  other  the  son  of  a  non-freeman,  both  being  otherwise 
eligible.  After  the  examination  the  examiners  certified  that 
they  most  unhesitatingly  recommended  the  son  of  the  non- 
freeman.  Day,  to  be  elected  to  the  vacant  scholarship.  The 
trustees  then  requested  the  examiners  to  report  further,  and  de- 
sired to  know  whether,  having  regard  to  the  provisions  of  the 
scheme,  the  son  of  the  freeman  was  on  his  examination  found 
fitted  and  qualified  for  the  university.  The  examiners  replied 
that  while  they  adhered  to  the  result  of  their  former  report  of 
the  examination,  and  considered  Day  very  superior  to  the  other 
candidate  in  every  single  point  of  the  examination,  they  could 
not  refuse  to  state  their  belief  that  were  the  other  candidate  ad- 
mitted to  either  university,  he  would  be  able  to  pass  in  due 
time  the  various  examinations  required  of  him.  They  added  : 
"  If  the  trustees  consider  this  fitness  for  the  university,  he  is  so 
fit."  Three  of  the  five  trustees  then  decided  to  elect  the  son  of 
the  freeman  to  the  vacant  scholarship,  the  other  two  dissenting. 
Day  thereupon  petitioned  the  court  to  set  the  election  aside, 
which  was  done,  on  the  grounds  that  the  scheme  did  not  provide 
for  a  test,  but  a  competitive  examination,  and  that  the  trustees 
should,  under  the  circumstances,  have  followed  the  recommen- 
dation of  the  examiners ;  and  Day  was  declared  elected  to  the 
vacant  scholarship. 

It  is  doubtful  whether  the  dicta  of  the  learned  judge  in  the 
principal  case  with  regard  to  the  award  of  the  scholarship,  and 
the  right  of  the  complainant  to  contest  that  award,  are  correct. 
It  depends  largely  on  the  wording  of  the  notice  of  the  exami- 
nation, but  one  would  naturally  conclude,  in  th6  absence  of  any 
statement  to  the  contrary,  that  the  prize  of  a  competitive  exam- 
ination would  go  to  the  one  who  obtained  the  highest  average. 
It  differs  in  this  respect  from  an  advertisement  for  offers  on  a 
lot  of  goods,  which  does  not  bind  the  advertiser  to  sell  to  the  high- 
est bidder :  Spencer  v,  Harding,  5  L.  R.  C.  P.  561 ;  and  from  an 
advertisement  for  bids  on  a  contract,  which  does  not  bind  one  to 
accept  the  lowest  bid.    See  mprUy  p.71  et  seq. 
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2.  Bight  of  student  to  Degree,  etc.— In  fact,  there  are  very 
few  cases  in  which  the  peculiar  functions  of  a  private  school  or 
college  have  come  before  the  courts.  The  circular  or  catalogue 
issued  by  a  school  or  college,  inviting  students,  and  specifying 
the  fees  charged,  the  course  of  study  and  the  qualifications 
required  for  graduation,  or  obtaining  a  degree,  and  the  entrance 
or  matriculation  of  a  student  in  pursuance  of  the  offer  contained 
in  that  circular  or  catalogue,  together  constitute  a  contract  which 
will  entitle  the  student  to  a  certificate  of  graduation,  or  a  degree, 
as  the  case  may  be,  on  complying  with  all  conditions  therein 
set  forth ;  and  the  school  or  college  cannot  refuse  this  arbitrarily, 
without  assigning  reasons  therefor.  If  it  attempts  so  to  do, 
mandamus  will  lie  against  it :  People  v.  Bellevue  Hospital  Med. 
Coll.,  60  Hun,  (N.  Y.)  107.  But  the  faculty  of  a  technical  or 
professional  school  connected  with  a  university,  with  the  right 
to  recommend  to  the  governing  body  of  that  university  students 
worthy  of  a  degree,  is  invested  with  a  broad  discretion  as  to 
the  persons  to  be  recommended ;  and  when  the  conduct  of  a 
student  between  the  time  of  his  final  examination  and  that  of 
conferring  degrees  is  such  as  to  warrant  the  faculty  in  refusing 
to  recommend  him,  in  the  exercise  of  a  fair  discretion,  the 
courts  will  not  reverse  their  action,  except  in  extraordinary  cases. 
The  student  is,  however,  still  entitled  -to  receive  a  certificate  of 
attendance  and  of  passing  a  satisfactory  examination :  People  v. 
N.  Y.  Law  School,  68  Hun,  (N.  Y.)  118.  In  Thomson  v. 
University  of  London,  33  L.  J.  Ch.  625,  a  medal  had  been 
awarded  to  the  complainant  for  obtaining  the  highest  number 
of  marks  at  a  university  examination ;  but  two  years  later  it 
was  discovered  that  the  examiners  had  erred  in  their  mode  of 
ascertaining  the  highest  number  of  marks,  and  that  another 
person  should  have  had  the  medal.  The  governing  body  of  the 
university  then  decided  to  award  a  second  medal  to  the  one  who 
should  have  received  the  first,  and  the  recipient  of  that  there- 
upon filed  a  bill  to  restrain  the  award  of  the  second  medal ;  but 
if  was  held  that  he  had  no  standing  in  court.  But  when 
the  board  of  governors  of  a  school,  college,  or  university, 
contracts  with  a  town  or  cHy,  for  adequate  consideration, 
to  educate  a  certain  number  of  poor  boys,  to  be  appointed 
annually  from  the  public  schools  of  the  town  or  city,  the 
33 
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specific  performance  of  the  contract  can  be  enforced  :  New 
Orleans  v.  Bd.  of  Admrs.  of  Tulane  Educational  Fund,  46 
La.  An.  861. 


Set-off— Claims  of  Different  Persons—Co-soreties. 

HIBERT  V.  LANG. 

4 

(Supreme  Court  of  Pennsylvania.     Jan.  7,  1895.) 
(165  Pa.  439  ;  30  Atl.  Rep.  1004.) 

In  an  action  against  one  of  two  sureties  on  a  several  recognizanoe, 
defendant,  with  the  consent  of  the  other  surety,  can,  by  reason  of  the 
equity  arising  out  of  the  right  of  contribution  between  co-sureties,  set  off 
a  judgment  of  the  co-surety  against  plaintiff. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  county. 

Assumpsit  on  bond.  Rule  for  judgment  for  want  of  suf- 
ficient aflSdavit  of  defence.  Rule  absolute.  Defendant 
appeals.     Reversed. 

This  action  was  brought  against  the  defendant  to  recover 
a  sum  due  him  on  a  bond  upon  which  the  defendant  and 
one  W.  were  several  sureties.  W.  filed  the  following 
aflSdavit  of  defence :  "  W.,  agent  of  the  said  defendant  in 
this  behalf,  being  by  me  duly  sworn,  saith,  That  the  defend- 
ant has  a  just  and  legal  defence  to  the  plaintiff's  claim. 
That  the  plaintiff  is  justly  and  legally  indebted  to  the  said 
W.,  a  co-bondsman  of  the  defendant,  and  is  the  defendant 
in  an  action  brought  to  recover  the  same  debt  at  No.  577, 
April  term,  1894,  in  the  sum  of  $246.90,  as  per  statement 
thereof  thereto  attached  and  made  part  thereof;  and  the 
said  W.  desires  that  the  same  be  set  oflf  in  this  action.  That 
the  said  debt  is  a  good  setoff  and  defalcation  in  this  action, 
and  is  wholly  due  and  unpaid."  Rule  for  judgment  abso- 
lute.    Defendant  appealed. 
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James  PUzsimmona,  for  appellant. — Two  defendants  sued 
jointly  may  set  off  a  debt  due  to  one  of  them :  Childerston 
V.  Hammon,  9  S.  &  R.  (Pa.)  68 ;  Henderson  v.  Lewis,  9 
S.  &  R.  (Pa.)  379 ;  Crist  v.  Brindle,  2  Rawle,  (Pa.)  121  ; 
Balsley  v.  Hoffman,  13  Pa.  603 ;  Miller  v.  Bomberger,  76 
Pa.  79  ;  Craig  v.  Henderson,  2  Pa.  261 ;  Murray  v.  William- 
son, 3  Binn.  (Pa.)  135 ;  Rider  v.  Johnson,  20  Pa.  192 ; 
Wrenshall  v.  Cook,  7  Watts,  (Pa.)  464 ;  Hugg  v.  Brown,  6 
Whart.  (Pa.)  468.  The  fact  that  defendant  and  W.  were 
sued  separately  would  make  no  difference  in  this  action,  as 
they  were  jointly  liable.  In  case  of  partnership  it  has  been 
uniformly  held  that  a  member  of  a  firm,  with  the  assent 
of  his  copartners,  may  set  off,  in  an  action  against  him 
individually,  a  debt  due  to  the  firm  by  the  plaintiff  in  the 
action :  Montz  v.  Morris,  89  Pa.  392. 

Breck  &  Vaill,  for  appellee,  submitted  a  paper-book  in 
which  they  argued  as  follows :  Where  two  persons  bind 
themselves  severally  in  a  bond,  it  is,  in  the  absence  of 
express  words  implying  a  joint  liability,  the  same  as  if  each  of 
the  covenantors  had  executed  separate  bonds  on  the  same 
paper,  and  a  joint  action  cannot  be  maintained  against 
them,  but  each  must  be  sued  separately :  Chitty  on  Contr. 
354 ;  Bac.  Abr.  254.  That  if,  on  the  other  hand,  there  was 
anything  in  the  bond  creating  a  joint,  as  well  as  a  several 
liability,  the  plaintiff  would  have  an  option  to  sue  the 
bondsmen,  either  jointly  or  severally,  which  option  he  exer- 
cised in  this  case  by  suing  severally.  That  as  appellant  did 
not  obtain  this  alleged  set-off  by  purchase  or  assignment, 
he  cannot  use  it  here,  by  analogy  with  those  cases  which 
hold  that  a  set-off  cannot  be  used  by  a  defendant  against  a 
plaintiff  if  the  right  of  set  off  was  not  acquired  by  the 
defendant  until  after  the  suit  was  begun  :  Stewart  v.  Ins.  Co., 
9  Watts,  (Pa.)  126  ;  Ruling  v.  Hugg,  1  W.  &  S.  (Pa.)  418. 

Mitchell,  J. — The  foundation  of  set-off  is  the  prevention 
of  circuity  of  action.     It  is  therefore  the  general  rule  that 
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the  cross  demands  must  be  held  by  the  same  persons  and  in 
the  same  rights,  so  that  actions  may  be  maintained  thereon 
each  against  the  other.  But  the  whole  doctrine  is  founded 
on  equitable  principles.  It  has  frequently  been  held  that 
our  defalcation  act  is  much  broader  than  the  English 
statutes ;  and  it  was  said  by  Chief  Justice  Gibson  in  Frantz 
V,  Brown,  1  Pen.  &  W.  (Pa.)  257,  that "  set-off  was  originally 
nothing  more  than  an  equitable  defence  which  the  legisla- 
ture has  thought  fit,  in  plain  and  simple  cases,  to  subject  to 
the  jurisdiction  of  the  courts  of  common  law,  reserving  to 
chancery  its  original  jurisdiction  of  cross  demands  which 
do  not  fall  within  the  statute.  .  .  .  The  courts  would  be 
competent  to  do  complete  justice  without  the  statute,  as  is 
shown  by  their  having  frequently  gone  beyond  it" — 
instancing  Childerston  v.  Hammon,  9  Serg.  &  R.  (Pa.)  68, 
where  it  was  held  that  two  defendants  sued  jointly  may 
set  off  a  debt  due  by  plaintiff  to  one  of  them ;  and  this, 
although  the  set-off  was  not  a  debt  of  the  plaintiff,  but  of 
one  for  whom  he  was  alleged  to  be  a  mere  trustee.  And  to 
the  same  point  is  Stewart  v.  Coulter,  12  Serg.  &  R.  (Pa.)  252, 
where  the  decision  was  expressly  put  on  equitable  grounds, 
and  subject  to  the  limitation  that  no  superior  equity 
be  shown  in  a  third  person.  In  the  same  line  of  illustra- 
tion may  be  noted  Crist  v.  Brindle,  2  Rawle,  (Pa.)  121, 
where  it  was  held  that  two  obligors  on  a  bond  given  to  ex- 
ecutors for  a  debt  due  to  the  testator  may  set  off  a  debt  due  by 
the  testator  to  one  of  them,  he  being  the  principal  and  the 
other  defendant  the  surety ;  Tustin  v.  Cameron,  5  Whart. 
(Pa.)  379,  a  defendant  may,  with  the  assent  of  his  partners, 
set  off  a  claim  of  the  firm  against  his  individual  debt  to 
the  plaintiff;  Balsley  v.  Hoffman,  13  Pa.  603,  in  suit  on  a 
replevin  bond  by  the  sheriff  for  the  use  of  the  defendant  in 
the  suit  in  replevin  against  the  plaintiff  and  his  surety,  the 
latter  may,  with  the  consent  of  his  principal,  set  off  a  judg- 
ment in  the  principal's  favor  against  the  use-plaintiff; 
Smith  V.  Myler,  22  Pa.  36,  though  a  note  jointly  owned  by 


HIBERT  V.    LANG.  517 

■ 

two  can  only  be  sued  upon  jointly,  yet  they  may  sever  by 
way  of  set-oflF,  and  each  may  use  it,  to  the  extent  of  his  in- 
terest in  it,  as  a  set-off  in  a  separate  action  against  himself. 
The  result  of  these  cases  is  that  although,  in  general, 
in  order  to  support  a  set-off,  there  must  be  cross  demands 
between  the  same  parties  and  in  the  same  rights,  such  as 
would  sustain  mutual  actions  against  each  other,  yet 
wherever  there  is  the  practicability  of  avoiding  circuity  of 
action  and  needless  costs,  with  safety  and  convenience  to  all 
parties,  (Gibson,  C.  J.,  in  Tustin  v.  Cameron,  5  Whart.  (Pa.) 
379,)  or  where  there  is  a  special  equity  to  be  subserved,  and 
no  equity  of  third  parties  to  be  injured,  a  set-off  will  be 
allowed  upon  equitable  principles,  though  the  case  does  not 
come  within  the  language  of  the  statute.  The  special 
equity  of  the  present  case  is  manifest.  Defendant  and 
Wingenroth  are  sureties  on  a  recognizance  in  error  for  one 
Woog,  which  has  been  forfeited.  Defendant,  with  the  con- 
sent of  Wingenroth,  asks  to  set  off  a  judgment  in  favor  of 
the  latter  against  the  plaintiff.  If  the  recognizance  had 
been  joint  as  well  as  several,  and  defendant  and  Wingen- 
roth had  been  sued  together  on  it,  there  could  have  been  no 
doubt  about  the  right  of  set-off.  Child  erston  v,  Hammon, 
9  Serg.  &  R.  (Pa.)  68,  would  have  been  exactly  in  point. 
Why  should  the  result  be  different  when  they  are  sued 
separately?  It  is  not  the  intermeddling  of  strangers. 
Though  not  parties  to  the  same  record,  they  have  a  com- 
mon interest,  each  in  the  suit  against  the  other,  arising  out 
of  the  right  of  contribution  between  co-sureties.  If  this 
set-off  is  not  available  to  defendant,  then  he  will  have 
judgment  against  him  for  the  whole  amount,  and,  when  he 
has  been  compelled  to  pay  that,  is  he  to  have  contribution 
from  Wingenroth?  If  not,  he  has  lost  his  right  of  contri- 
bution without  any  fault  of  his  own ;  if  he  is  to  have  it, 
then  Wingenroth  has  to  that  extent  been  deprived  of  his 
unquestionable  right  to  the  set-off — in  either  case,  an  unjust 
result,  which  equity  should  not  permit.     No  exact  precedent 
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has  been  found  for  this  case  on  its  facts,  and  the  result 
reached  appears  to  be  at  variance  with  Henderson  v.  Lewis, 
9  Serg.  &  R.  (Pa.)  379.*  But  there  is  no  real  conflict.  The 
special  equity  that  exists  here  did  not  appear  there,  because, 
the  cause  of  action  being  joint,  the  judgment  against  the 
one  sued  would  discharge  the  co-obligor,  and  the  right  of 
contribution  had  been  released.  We  are  of  opinion,  there- 
fore, that  the  affidavit  set  up  a  good  defence.  Judgment 
reversed,  and  procedendo  awarded. 

SET-OFF  OF  CliAIMS  DUE  TO  DIFFEBENT  PERSONS. 

1.  Set-off  of  Joint  and  Several  Claims  not  Allowed,  as  a 
Oeneral  Bule.— Since  it  is  the  essential  element  of  the  right  to 
set-off  that  the  claiuis  should  be  mutual,  it  follows  that  only 
those  demands  can  be  set  off  against  each  other  which  are  due 
from  and  to  the  same  parties,  and  consequently  that  a  separate 
demand  cannot  be  set  off  against  a  joint  claim,  nor  a  joint  claim 
against  a  separate  demand.  If,  therefore,  one  defendant  is  sued 
by  several  plaintiffs  or  their  assignee  on  a  joint  demand,  he 
cannot  set  off  against  it  a  claim  against  one  or  more,  but  only  a 
claim  against  all :  Ex  parte  Twogood,  11  Ves.  519 ;  Grant  v.  Royal 
Exch.  Assur.  Co.,  5  M.  &  S.  442;  McDougall  v.  Cameron, 
21  Can.  Sup.  Ct.  Rep.  379 ;  Young  v.  Black,  7  Cranch,  (U.  S.) 
565;  Hook  v.  White,  36  Cal.  299;  Thatcher  v.  Rockwell, 
4  Colo.  375 ;  Palmer  v.  Green,  6  Conn.  14 ;  Harlow  v,  Rosser, 
28  Ga.  219 ;  Ingram  v,  Jordan,  55  Ga.  356 ;  Rudolph  t?.  Under- 
wood, 88  Ga.  664 ;  Gregg  v,  James,  1  111.  143 ;  Johnson  t?.  Kent, 
9  Ind.  252 ;  Booe  v,  Watson,  13  Ind.  387 ;  Shotts  r,  Boyd, 
77  Ind.  223 ;  Ringgenberg  v.  Hartman,  124  Ind.  186 ;  Mitchell 
V.  Friedley,  126  Irid.  545 ;  Milburn  v.  Guyther,  8  Gill,  (Md.)  92 ; 
Tyrrell  v.  Tyrrell,  54  Md.  167 ;  Williams  r.  Ocean  Ins.  Co., 
2  Mete.  (Mass.)  303;  Fifield  v.  Edwards,  39  Mich.  264;  Elder 
V.  Rosier,  39  Mich.  474;  Walker  r.  Hall,  66  Miss.  390;  Davis  r. 
Notware,  13  Nev.  421 ;  Woods  v.  Carlisle,  6  N.  H.  27 ;  Warner 
V.  Barker,  3  Wend.  (N.  Y.)  400 ;  Bunting  v.  Ricks,  2  Dev.  & 
B.  Eq.  (N.  C.)  130;  Archer  v,  Dunn,  2  W,  &  S.  (Pa.)  327; 
Watson  V.  Hensel,  7  Watts,  (Pa.)  344;  Blake  i\  Langdon, 
19  Vt.  485 ;  Clough  v.  Clough,  55  Vt.  360,    And  if  the  defendant 
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is  sued  by  several  plaintiffs  jointly  he  cannot  set  off  against 
their  demand  two  claims,  due  from  each  of  them  individually : 
Gleason  v.  Vermont  Cent.  R.  R.  Co.,  26  Vt.  37.  The  weight 
of  authority  supports  the  same  rule  in  the  case  of  a  suit  by  one 
plaintiff  against  two  or  more  defendants.  In  such  a  case  one 
defendant  cannot  set  off  an  individual  claim  against  the  joint 
liability,  nor  can  two  or  more  of  them,  if  less  than  all,  set  off  a 
joint  claim  against  the  plaintiff's  demand  :  Jones  v.  Fleeming, 
7  B.  &  C.  217 ;  Waters  v.  Bussard,  2  Cranch,  C.  C.  226 ;  Langley 
V.  Brent,  3  Cranch,  C.  C.  365 ;  Vose  v,  Philbrook,  3  Story,  (U.  S.) 
335 ;  Roberts  v.  Donovan,  70  Cal.  108 ;  Atkins  r.  Churchill,  19 
Conn.  394 ;  Buckhanan  v.  Gamble,  Ga.  Dec.  156 ;  Hinckley  i\ 
West,  9  111.  136  ;  Ryan  v,  Barger,  16  111.  28  ;  McCuUy  v.  Silver- 
burgh,  18  111.  306 ;  Lemon  v.  Stevenson,  36  111.  49 ;  Woods  v. 
Harris,  5  Blackf.  (Ind.)  586  ;  Knour  v,  Dick,  14  Ind.  20  ;  Griffin 
V,  Cox,  30  Ind.  242  ;  Gordon  v.  Swift,  46  Ind.  208 ;  Harris  v. 
Rivers,  53  Ind.  216 ;  Gregory  v.  Gregory,  89  Ind.  345  ;  Lynn  v. 
Crim,  96  Ind.  89 ;  Banks  v.  Pike,  15  Me.  268 ;  Walker  r.  Leigh- 
ton,  11  Mass.  140;  Emerson  v.  Baylies,  19  Pick.  (Mass.)  59; 
Warren  v.  Wells,  1  Mete.  (Mass.)  80;  Van  Middles  worth  v. 
Van  Middlesworth,  32  Mich.  183 ;  Chandler  v.  Drew,  6  N.  H. 
469 ;  Concord  v,  Pillsbury,  33  N.  H.  310 ;  Winnipiseogee  Paper 
Co.  V.  Eaton,  65  N.  H.  13 ;  Murray  i?.  Toland,  3  Johns.  Ch. 
(N.  Y.)  569;  Sherman  v.  Crosby,  11  Johns.  (N.  Y.)  70;  Pea- 
body  V,  Beach,  6  Duer,  (N.  Y.)  53 ;  Mott  v.  Burnett,  2  E.  D. 
Smith,  (N.  Y.)  50 ;  Vanderbilt  v.  Baldwin,  15  Abb.  N.  C.  (N.  Y.) 
312;  Coffin  v.  McLean,  80  N.  Y.  560;  Mortimer  v.  Chambers, 
63  Hun,  (N.  Y.)  335 ;  State  Bank  v,  Armstrong,  4  Dev.  L. 
(N.  C.)  519 ;  Jones  v.  Gilreath,  6  Ired.  L.  (N.  C.)  338  ;  Walton 
V.  McKesson,  64  N.  C.  154 ;  Kenedy  v.  Cunningham,  Cheves, 
(S.  Car.)  50;  AUbright  v.  Aldrich,  2  Tex.  166 ;  Gilliat  v.  Lynch, 
2  Leigh,  (Va.)  505;  Christian  v.  Miller,  3  Leigh,  (Va.)  82; 
Arnolds  v.  Jacksons,  6  Munf.  (Va.)  106 ;  Choen  v.  Guthrie,  15  W. 
Va.  100;  and  the  defendants  cannot  set  off  their  individual 
claims  together:  Fuller  v.  Wright,  18  Pick.  (Masg.)  403 ;  Ross  v. 
Knight,  4  N,  H.  236.  Thus,  in  a  suit  against  A.,  B.  and  C, 
they  cannot  set  off  a  debt  due  from  the  plaintiff  to  a  partnership 
consisting  of  A.  and  B.:  Winnepiseogee  Paper  Co.  v.  Eaton,  65 
N.  H.  13.     A  fortiori,  a  cause  of  action  existing  in  favor  of  the 
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defendant  and  a  stranger :  Harrison  v.  McCormick,  69  Cal.  616 ; 
Proctor  V.  Cole,  120  Ind.  102 ;  or  one  against  the  plaintiff  and  a 
stranger :  Ingols  v,  Plimpton,  10  Colo.  635  ;  Spofford  v.  Rowan, 
124  N.  Y.  108 ;  Turner  v.  Weston,  16  N.  Y.  Suppl.  772 ;  can- 
not be  set  up  as  a  defence.  But  a  claim  against  husband 
and  wife  might  formerly  be  set  off  against  a  separate  claim  of 
the  husband,  and  a  separate  claim  of  the  husband  against  a 
claim  against  himself  and  wife ;  because  their  claims  were  joint 
only  in  form.  The  married  women's  property  acts  would  seem 
to  have  changed  this ;  but  the  weight  of  what  little  authority 
exists  on  the  question  inclines  to  the  maintenance  of  the  old 
rule :  Hayden  v.  Alton  Natl.  Bk.,  29  111.  App.  458 ;  Pike  v. 
Sheve,  30  Wkly.  Law.  Bull.  (Ohio,)  305 ;  contra,  Richards  v. 
Reed,  6  Misc.  Rep.  (N.  Y.)  217.  It  goes  without  saying  that 
one  of  several  defendants  cannot  set  off  a  debt  due  from  the 
plaintiff  to  one  of  his  co-defendants,  in  which  he  has  no  interest: 
Broadhead  v,  Jones,  39  Ala.  96 ;  Stone  v.  McConnell,  1  Duv. 
(Ky.)  54 ;  Henderson  t?.  Lewis,  9  S.  &  R.  (Pa.)  379 ;  Senter  v. 
Whitaker,  66  Tex.  624. 

2.  Set-off  of  Joint  and  Several  Claims  Allowed  in  Some 
Jurisdictions.— It  has  been  held,  however,  in  several  states,  that 

as  set-off  was  originally  a  purely  equitable  doctrine,  the  equities 
of  the  parties  ought  still  to  be  observed  wherever  practicable ; 
and  that  therefore  a  separate  demand  should  be  set  off  against 
a  joint  claim,  and  vice  versa,  whenever  it  would  be  equitable  to 
do  so— i.  e.,  in  every  case,  unless  some  superior  equity  inter- 
venes, or  the  person  who  claims  the  set-off  has  divested  himself 
of  his  equity.  This  seems  more  consonant  with  justice  than 
the  hard  and  fast  doctrine  of  the  majority.  Accordingly,  where 
this  rule  prevails,  one  of  several  joint  defendants  may  set  off 
a  debt  due  him  individually  by  the  plaintiff :  Pitcher  v,  Patrick, 
Minor,  (Ala.)  321 ;  Huddleston  v,  Askey,  56  Ala.  218;  Riley  t;. 
Stallworth,  56  Ala.  481 ;  Locke  v.  Locke,  57  Ala.  473 ;  Leach  v. 
Lambeth,  14  Ark.  668 ;  Burke  v.  Stillwell,  23  Ark.  294 ;  Powell 
t?.  Hogue,  8  B.  Mon.  (Ky.)  443;  Austin  v.  Feland,  8  Mo.  309; 
Kent  V,  Rogers,  24  Mo.  306 ;  Mortland  v.  Holton,  44  Mo.  58 ; 
Robinson  v,  Beall,  3  Yeates,  (Pa.)  267 ;  Childerston  v,  Ham- 
mon,  9  S.  &.  R.  (Pa.)  68;  Henderson  v,  Lewis,  9  S.  <&  R.  (Pa.) 
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379 ;  Stewart  v.  Coulter,  12  S.  &  R.  (Pa.)  252 ;  Crist  v.  Brindle, 
2  Rawle,  (Pa.)  121;  Tustin  v,  Cameron,  5  Whart.  (Pa.)  379; 
MiUer  v.  Kreiter,  76  Pa.  78;  Ashley  v.  Willard,  2  Tyler,  (Vt.) 
391 ;  and  they  may  unite  in  pleading  their  separate  debts  to 
the  plaintiff's  joint  demand :  Whaley  v.  Cape,  4  Mo.  233.  This 
is  permitted  by  statute  in  Kentucky :  Tinsley  v,  Tinsley,  15  B. 
Mon.  (Ky.)  454 ;  and  North  Carolina :  Sloan  v.  McDowell, 
71  N.  C.  356.  When  they  are  severally,  or  jointly  and  severally 
liable,  each  defendant  may,  of  course,  set  off  his  separate  claim : 
Carson  v,  Barnes,  1  Ala.  93;  Sledge  v.  Swift,  53  Ala.  110; 
Leach  v.  Lambeth,  14  Ark.  668 ;  Dunn  v.  West,  5  B.  Mon.  (Ky.) 
376 ;  (this  is  permitted  in  New  York,  by  statute :  Briggs  v. 
Briggs,  20  Barb.  (N.  Y.)  477 ;  Newell  v,  Salmons,  22  Barb. 
(N.  Y.)  647 ;  Parsons  v.  Nash,  8  How.  Pr.  (N.  Y.)  464 ;)  and  a* 
joint  and  several  debt  may  be  set  off  against  a  separate  demand : 
Elliott  V,  Bell,  37  W.  Va.  834 ;  Steele  v.  Sellman,  79  Md.  1 ; 
Moody  t?.  Willis,  41  Miss.  347;  Eyrich  v.  Capital  State  Bk., 
67  Miss.  60 ;  Burge  v,  Gandy,  41  Neb.  149.  A  joint  claim  may 
be  set  off  in  a  suit  brought  against  the  defendants  jointly :  Sager 
V.  Tupper,  38  Mich.  258. 

3.  Set-off  in  Suits  Against  Fartnership.—These  questions  arise 
most  frequently  in  reference  to  suits  by  or  against  a  partnership. 
In  the  first  case,  the  defendant  may  not  set  off  a  claim  against 
one  of  the  partners  individually :  Gordon  v.  Ellis,  2  C.  B.  821 ; 
France  t;.  White,  6  Bing.  N.  C.  33 ;  Boehm  v,  U.  S.,  20  Ct.  of 
CI.  142;  Taylor  v.  Bass,  6  Ala.  110;  Ross  v.  Pearson,  21  Ala. 
473 ;  Clark  v,  Taylor,  68  Ala.  453  ;  Watts  v.  Sayre,  76  Ala.  397 ; 
Cannon  v.  Lindsey,  85  Ala.  198;  Boykin  t?.  Persons,  95  Ala. 
626 ;  Collier  v.  Dyer,  27  Ark.  478 ;  Woolman  v.  Capital  Natl. 
Bk.,  2  Colo.  App.  454 ;  Meeker  v.  Thompson,  43  Conn.  77 ; 
Harlow  v,  Rosser,  28  Ga.  219  ;  Gregg  v.  James,  1  111.  143  ;  Bur- 
gwin  V.  Babcock,  11  111.  28;  Coates  v.  Preston,  105  111.470; 
International  Bk.  v.  Jones,  119  111.  407  ;  Wasson  v.  Gould,  3 
Blackf.  (Ind.)  18;  Rush  r.  Thompson,  112  Ind.  158;  Bourne 
V.  Wooldridge,  10  B.  Mon.  (Ky.)  492 ;  Thomas  v,  Elkins,  4 
Mart.  (La.)  376 ;  Howard  v.  Warfield,  4  Harr.  &  M'H.  (Md.) 
21 ;  Williams  v,  Brimhall,  13  Gray,  (Mass.)  462  ;  Birdsall  r. 
Fischer,  17  Minn.  100 ;  Peck  v.  Snow,  47  Minn.  398  ;  Jones  n 
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Howard,  53  Miss.  707  ;  Ladue  v.  Hart,  4  Wend.  (N.  Y.)  583 ; 
Evernghim  v.  Ensworth,  7  Wend.  (N.  Y.)  326;  Gram  r.  Cald- 
well,  5  Cow.  (N.  Y.)  489;  W^atson  v.  Hensol,  7  Watts,  (Pa.) 
344  ;  Norcrosa  v,  Benton,  38  Pa.  217 ;  Lee  t\  Perry,  6  Kulp,  (Pa.) 
339 ;  Ck)lwell  v,  Weybosset  Natl.  Bank,  16  R.  I.  288 ;  Lovel  v. 
Whitridge,  1  McCord,  (S.  Car.)  7 ;  Powrie  v.  Fletcher,  2  Bay, 
(S.  Car.)  146 ;  Ward  v.  Newell,  37  Tex.  261 ;  Wells  r.  Mace,  17 
Vt.  503 ;  except  by  special  contract,  or  the  consent  of  all  the 
partners:  Bradley  Fertilizer  Co.  t?.  Cooke,  (Ala.)  16  So.  Rep. 
138 ;  Morganthau  v.  King,  15  Colo.  413 ;  Werner  v,  Hatton,  54 
Kans.  250 ;  Hathaway  v.  Russell,  16  Mass.  473 ;  and  when  a 
partnership  is  sued,  the  indebtedness  of  the  plaintiff  to  one  part- 
ner cannot  be  used  as  a  set-off  to  the  claim  against  the  firm : 
.  Coleman  v,  Elmore,  31  Fed.  Rep.  391 ;  Glover  v.  Hembree,  82 
Ala.  324 ;  Rogers  v.  McMillen,  6  Colo.  App.  14 ;  Jenkins  v.  Bar- 
rows, 73  Iowa,  438  ;  Werner  v.  Hatton,  54  Kans.  250 ;  Robbins 
V.  Brooks,  42  Mich.  62 ;  Bowne  v.  Thompson,  1  N.  J.  L.  2  ;  Pea- 
body  V.  Bloomer,  3  Abb.  Pr.  (N.  Y.)  353  ;  Pinckney  v,  Keyler, 
4  E.  D.  Smith,  (N.  Y.)  469  ;  Scott  v.  Trent,  1  Wash.  (Va.)  77 ; 
Ritchie  i\  Moore,  5  Munf.  (Va.)  388;  Wilson  v,  Runkel,  38 
Wis.  526.  So,  in  a  suit  by  one  partner,  a  claim  against  the  firm 
cannot  be  set  off :  Haley  v.  Cusenbary,  (Tex.)  30  S.  W.  Rep. 
587 ;  except  when  he  is  sued  for  a  firm  debt :  McMasters  v. 
Burnett,  92  Ky.  358. 


4.  Set-off  in  Suits  Against  Principal   and  Surety.— When 

principal  and  surety  are  sued  together,  they  may  plead  as  a 
set-off  a  claim  in  favor  of  the  principal  alone  :  Reeves  t?.  Cham- 
bers, 67  Iowa,  81 ;  Becker  v.  Northway,  44  Minn.  61 ;  Skinker 
V.  Smith,  48  Mo.  App.  91 ;  contra,  Peine  v.  Lewis,  64  Miss.  96 ; 
McCreary  r.  Jones,  96  Ala.  592 ;  but  not  one  in  favor  of  the  surety 
alone  :  Corbett  v.  Hughes,  75  Iowa,  281 ;  unless  both  the  cred- 
itor and  the  principal  are  insolvent :  Clark  v,  Sullivan,  2  N.  Dak. 
103  ;  nor  can  the  surety  set  off  a  claim  against  the  principal  in 
a  suit  against  him  alone,  unless  it  has  been  assigned  to  him,  or 
the  principal  assents  to  its  use  as  a  set-off  :  Wieland  v.  Obeme, 
20  111.  App.  118. 

6.  Set-off  Allowed  When  All  Claims  United  in  One  Person.— 

When  all  but  one  of  the  joint  creditors  or  debtors  are  dead, 
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however,  eince  the  legal  right  or  liability  surnves  and  vests  at 
law  exclusively  in  the  survivor,  the  suit  beoomes  in  effect  one 
between  two  individuals;  and  so  long  as  the  rights  of  the 
representatives  of  the  decedents,  and  their  (creditors,  or  the 
creditors  of  the  partnership,  as  the  case  may  be,  are  not  affected, 
either  party  may  set  off  indiscriminately  debts  due  them  in 
their  individual  or  joint  capacity :  Slipper  v,  Stidstone,  5  T.  R. 
493 ;  French  v.  Andrade,  6  T.  R.  582 ;  Tramell  v.  Harrell,  4 
Ark.  602;  Robinson  v.  Burton,  2  Houst.  (Del.)  62;  Harris  v. 
Pearce,  5  111.  App.  622;  Wells  v.  Teall,  5  Blackf.  (Ind.)  306; 
Holbrook  v.  Lackey,  13  Mete.  (Mass.)  132 ;  Cowden  v.  Elliot, 
2  Mo.  60 ;  Johnson  v.  Kaiser,  40  N.  J.  L.  286 ;  Robinson  t\ 
Beall,  3  Yeates,  (Pa.)  267  ;  Lewis r.  Culbertson,  11  S.  &  R.  (Pa.) 
48  ;  McDowell  v.  Tyson,  14  S.  &  R.  (Pa.)  300 ;  Masterson  v.  Good- 
lett,  46  Tex.  402 ;  Meader  v.  Leslie,  2  Vt.  569  ;  Meader  v.  Scott, 
4  Vt.  26.  The  same  rule  applies,  when  one  partner  has,  by 
contract  or  otherwise,  obtained  the  ownership  of  or  the  exclu- 
sive right  to  settle  and  control  the  partnership  affairs  :  Craig  v, 
Henderson,  2  Pa.  261 ;  and  after  a  discontinuance  as  to  some  of 
the  partners  sued,  the  others  may  plead  a  set-off  which  would 
not  have  been  available  before :  Bensley  v.  Brockway,  27  111. 
App.  410. 


Specific    Performance— Misrepresentation   of  Facts- 
Mutuality  of  Contract— Indefiniteness. 

LOUISVILLE,  N.  A.  &  C.  RY.  CO.  v.  BODENSCHATZ- 

BEDFORD  STONE  CO. 

(Supreme  Court  of  Indiana,  Feb.  5,  1895.) 
(39  N.  E.  Rep.  703.) 

Error  in  overruling  a  demurrer  to  a  paragraph  of  a  complaint  is  harm- 
lees  where  the  findings  on  such  x)aragraph  were  in  appellant's  favor. 

A  false  representation  hy  the  civil  engineer  of  plaintiff,  a  railroad 
company,  to  defendant,  a  quarry  company,  that,  owing  to  the  character 
of  the  land,  it  was  impossible  for  defendant  to  build  a  switch  to  con- 


524  L.,  N.  A.  <&  C.  RY.  CO.  V.  BODENSCHATZ-BEDFORD  STONE  CO. 

nect  with  any  road  but  plaintiff' s,  made  to  induce  defendant  to  contract 
with  plaintiff  to  build  and  convey  to  plaintiff  a  switch  from  the  quarr}' 
to  its  ready  being  a  representation  as  to  a  fact  which  the  engineer,  from 
his  calling,  is  presumed  to  know,  is  a  defence  to  an  action  to  compel  de- 
fendant to  convey  the  switch  after  having  built  it. 

A  false  representation  that  another  railroad,  with  which  defendant 
desired  connection,  had  contracted  not  to  haul  stone  from  any  of  the 
quarries  in  the  vicinity,  being  a  representation  as  to  a  fact  particularly 
within  the  knowledge  of  plaintiff  and  the  other  company,  is  also  a  good 
defence. 

Inability  on  the  part  of  the  defendant  to  convey  a  perfect  title  is  a 
defence  to  an  action  for  the  strict  specific  performance  of  a  contract  to 
convey  such  a  title. 

Defendant  contracted  to  purchase  the  right  of  way  for  a  switch  from 
his  quarry  to  plaintiff's  railroad,  and  to  grade  the  road-bed,  and  to 
repay  plaintiff  for  the  materials  and  labor  necessary  to  lay  the  track, 
and,  after  the  switch  was  completed,  to  convey  the  same  to  plaintiff ;  in 
consideration  for  which  plaintiff  was  to  repay  the  cost  of  the  materials 
and  labor,  by  allowing  a  rebate  on  all  stone  shipped,  and,  after  the  amount 
was  repaid,  it  was  to  furnish  defendant  *'  facilities  for  shipping  stone." 
Held,  that,  after  the  completion  of  the  switch,  plaintiff  having  been 
repaid  the  cost  of  the  materials  and  labor,  specific  performance  of  the 
agreement  to  convey  the  switch  would  not  be  enforced,  as  the  contract 
could  not  be  specifically  enforced  as  to  both  parties  without  adding  to  its 
terms  to  obviate  the  indefiniteness  thereof. 

Error  in  overruling  a  demurrer  to  the  answer  is  not  available  error  on 
appeal  by  plaintiff  where  the  complaint  was  insufficient 

Appeal  from  Circuit  Court,  Monroe  county ;  George  W. 
Grubbs,  Special  Judge. 

Action  by  the  Louisville,  New  Albany  &  Chicago  Rail- 
way Company  against  the  Bodenschatz-Bedford  Stone  Com- 
pany.    From  a  judgment  for  defendant,  plaintiff  appeals. 

Affirmed. 

• 

E,  C,  Field  and  W.  S.  Kinnan,  for  appellant. 
E.  F,  Runyauy  M.  F,  Dunn,  and  Iglehart  &  Taylor,  for 
appellee. 

Monks,  J. — This  was  an  action  by  the  appellant  to 
enforce  specific  performance  of  a  written  contract.  So 
much  of  the  contract  as  is  material  to  this  controversy  is  as 
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follows :  "  This  agreement,  made  and  entered  into  this  10th 
day  of  March,  1890,  by  and  between  the  Bodeuschatz-Bed- 
ford  Stone  Company,  incorporated  under  the  laws  of  the 
state  of  Illinois,  parties  of  the  first  part,  and  the  Louisville, 
New  Albany  &  Chicago  Railway  Company,  parties  of  the 
second  part,  witnesseth  that  whereas,  said  first  party  is 
desirous  of  opening  up  a  stone  quarry  near  Bedford,  Law- 
rence county,  Indiana,  removed  from  the  main  line  of  the 
railway  track  of  the  second  party,  and  for  this  purpose  is 
desirous  of  effecting  connection  between  said  quarry  and 
said  railway,  by  which  stone  can  be  carried  by  cars  over 
and  upon  the  line  of  railway  of  said  second  party,  and  said 
first  party  agrees  to  procure  and  have  conveyed  to  said 
second  party  a  right  of  way  for  railway  purposes  only  from 
the  point  of  connection  with  the  right  of  way  owned 
by  said  railway  company  to  the  said  quarry,  thereby  vest- 
ing in  said  second  party  the  perfect  title  to  said  right  of 
way,  which  is  agreed  to  be  the  following,  to  wit :  All  being 
shown  on  attached  plat,  which  is  marked  *  Exhibit  B.' 
Said  first  party  further  agrees  to  build  said  road-bed,*  and 
construct  culverts  and  bridges,  cattle  guards,  and  also  to  do 
all  necessary  grading,  both  excavation  and  embankment, 
for  the  operation  of  said  contemplated  railroad,  free  of  cost 
to  said  second  party ;  and  said  firet  party  further  agrees  to 
be  and  become  liable  for  all  damages  to  landowners 
through  which  said  line  of  road  is  built,  and  for  all  dam- 
ages that  may  in  any  manner  arise  from  such  construction, 
either  to  owners  of  the  land  through  which  said  first  party 
obtains  right  of  way,  or  to  any  party,  company,  person,  or 
persons,  who  are  damaged,  or  may  hereafter  sustain  dam- 
ages, on  account  of  the  construction  of  said  switch,  or  any 
part  of  said .  second  party's  right  of  way,  except  such 
only  as  may  be  incidental  to  the  operation  of  the  road  by 
said  second  party,  and  results  therefrom ;  and,  in  case 
any  suit  or  suits  are  brought  at  any  time  for  such 
damages  as  may  result  from  such  construction  to  any  such 
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.landowuers,  compauy,  or  persons,  that  said  first  party  will 
defray  all  expenses  which  said  second  party  may  incur  or 
become  liable  for  in  their  behalf.  And  said  second  party 
having  heretofore  submitted  plans  and  specifications  and 
plat  of  proposed  road  to  Fred  Hall,  chief  engineer  of 
said  second  party,  setting  forth  the  line  of  contemplated 
road  and  manner  of  construction,  which  have  been  here- 
tofore by  him  approved,  copies  thereof  are  hereto  attached 
and  made  a  part  of  this*  agreement,  and  said  first  party 
hereby  agrees  to  construct  said  road  in  strict  compliance 
therewith.  Said  specifications  and  plat  marked  Exhibits 
A  and  B.  Said  second  party  hereby  agrees  that  after  the 
delivery  of  the  deed  or  deeds  aforesaid  for  right  of  way, 
and  the  completion  of  the  right*  of  way,  and  the  completion 
of  the  roadway  and  bridges,  in  compliance  with  the  afore- 
said plans  and  specifications,  to  furnish  the  ties,  railroad  rail, 
and  do  the  labor  [of]  completing  said  track,  at  the  expense 
of  said  first  party,  for  which  rail,  ties,  and  other  track  mate- 
rial and  labor  said  first  party  hereby  agrees  to  pay  said 
second  party  in  cash  upon  the  completion  thereof;  and  said 
second  party  agrees  that  said  first  party  shall  be  reim- 
bursed for  the  money  so  paid  for  labor,  ties,  rails,  and  other 
track  material  by  thereafter  receiving  from  said  second 
party  a  rebate  of  one  dollar  ($1.00)  per  car  on  each  and 
every  loaded  car  passing  into  or  out  of  said  quarr}^  and 
which  is  shipped  from  or  to  any  station  except  Bedford  and 
the  saw  mills  at  that  place.  And  the  said  second  party 
agrees  that,  whenever  the  rebate  shall  amount  to  a  sufiicient 
sum  to  pay  off^  the  cost  of  said  labor,  rails,  ties,  and  other 
track  material,  the  rebate  shall  cease,  and  it  will  continue 
to  furnish  facilities  for  shipment  of  stone  from  said  quarry. 
And  said  second  party  further  agrees  that  in  case  other 
quarries  are  opened  by  other  parties  along  the  line  thereof, 
or  if  the  line  shall  be  extended  so  as  to  embrace  other 
quarries,  before  such  i>arty  or  parties  shall  be  permitted  to 
use  such  road  or  any  part  thereof,  such  party  or  parties  shall 
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pay  to  said  second  party  such  an  amount,  and  in  such 
terms^  as  compensation  for  money  expended  by  said  first 
party  in  the  construction  of  said  road,  as  said  second  party, 
by  its  general  manager  or  general  superintendent,  may  con- 
sider reasonable  and  just,  on  the  basis  that  such  acquired 
interest,  if  any,  shall  be  proportioned  to  the  cost  of  said 
railway  grade  so  jointly  used,  and  said  second  party,  on 
receipt  of  any  and  all  money  derived  from  this  source,  shall 
pay  the  same  over  to  said  first  party." 

The  amended  complaint  is  based  on  the  above  contract, 
and  alleges,  in  substance :  That  after  the  date  of  said  written 
agreement,  and  in  express  performance  thereof,  the  defendant 
stone  company  procured  from  the  landowners  whose  property 
lies  between  the  point  of  connection  of  said  proposed  switch 
and  the  quarry  of  said  stone  company  conveyances  of  the 
right  of  way  for  said  proposed  railroad.  That  the  stone 
company  then  proceeded  to  grade,  construct,  and  complete 
the  road-bed  for  such  proposed  switch,  upon  the  survey  and 
plans  of  plaintiff's  chief  engineer.  That  afterwards,  in 
June,  1890,  said  stone  company  notified  the  plaintiff  that  it 
had  completed  said  road-bed  ready  for  the  superstructure, 
and  requested  the  plaintiff  to  lay  down  the  ties  and  rails  on 
such  graded  road-bed,  and  complete  said  railroad  from  plain- 
tiff's  main-line  grade  to  said  stone  company's  quarry.  That 
before  the  plaintiff  laid  down  the  ties  or  rails  upon  such 
grade  the  stone  company  exhibited  to  plaintiff  a  form  of 
deed,  purporting  to  convey  said  right  of  way  with  certain 
restrictions  and  covenants,  which  were  contrary  to  said  con- 
tract of  March  10, 1890,  to  which  restrictions  and  covenants 
the  plaintiff  objected,  and  refused  to  receive  the  same,  as 
being  contrary  to  said  contract.  That  the  stone  company 
retained  said  conveyance,  and  agreed  that  the  objection  of 
the  plaintiff  thereto  was  a  proper  and  valid  objection,  and 
that  it  would  execute  a  new  deed  for  such  right  of  way,  and 
would  omit  such  objectionable  restrictions  and  conditions. 
That,  relying  upon  such  promise,  the  plaintiff  purchased. 
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shipped,  aud  laid  down  a  large  amount  of  the  irou  and  track 
material,  and  entirely  completed  said  switch  railroad  over 
the  said  right  of  way,  making  a  continuous  line  of  railroad 
from  plaintiff's  main  track  to  said  stone  company's  quarry. 
That  the  plaintiff  expended  a  large  sum  of  money  for  such 
ties,  rails,  and  labor,  to  wit,  the  sum  of  $4,321.45,  for  which 
sum  plaintiff  rendered  a  statement  to  said  stone  company, 
which,  however,  did  not  include  the  cost  of  survey  or  trans- 
portation of  said  track  material.  That  on  the  18th  day  of 
November,  1890,  the  stone  company  paid  in  advance  to 
plaintiff  said  sum.  That  afterwards  the  plaintiff  notified 
said  stone  company  that  it  was  ready  to  switch  cars  into  and 
from  said  quarry,  but  said  defendant  said  it  was  not  ready, 
and  shortly  thereafter,  on  December  10,  1890,  erected  ob- 
structions across  the  said  switch  a  short  distance  from  its 
connection  with  the  main  line  of  the  plaintiff's  railroad,  and 
also  took  out  the  track,  and  dug  a  ditch  across  the  right  of 
way,  and  carried  off  some  of  the  rails  in  such  switch,  so  as 
to  disconnect  the  said  switch  from  the  said  main  track  of 
plaintiff's  railroad,  and  refused  to  allow  the  plaintiff  to 
make  any  use  of  said  track,  -and  claimed  that  said  switch 
belongs  exclusively  to  said  defendant  as  its  own  property, 
and  that  the  plaintiff  has  no  right  or  title  to  said  switch, 
nor  any  right  to  operate  the  same,  or  to  run  its  trains  upon 
the  same,  except  as  said  defendant  may  choose  to  permit. 
That  the  defendant  refuses  to  perform  its  covenants  in  said 
agreement,  or  to  procure  and  have  conveyed  to  thfe  plaintiff 
the  right  of  way  described  therein,  so  as  to  vest  a  perfect 
title  in  the  plaintiff,  but  claims  the  exclusive  title  thereof  to 
be  in  the  defendant,  and  that  the  plaintiff  has  no  right,  title, 
or  interest  therein,  or  any  right  whatever  to  operate  the 
same.  That  the  defendant,  in  disregard  of  the  plaintiff's 
rights,  has  entered  into  an  agreement  with  the  Evansville  A 
Richmond  Railroad  Company,  which  owns  and  operates  a 
line  of  railroad  running  east  and  west,  and  crossing  the  line 
of  the  plaintiff's  railroad  in  the  city  of  Bedford,  Ind.,  a 
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short  distance  from  the  defendant's  quarry,  and  has  bound 
itself  in  some  manner  to  procure  the  right  of  way  for  and 
construct  a  line  of  railroad  from  the  main  tracks  of  the 
Evansville  &  Richmond  Railroad  to  said  switch,  intersecting 
the  same  just  outside  the  main  right  of  way  of  plaintiff's 
railroad,  and  that  the  defendant  has  given  the  Evansville  & 
Richmond  Railroad  Company  the  right  tb  run  its  engines, 
cars  and  trains  over  said  switch  to  and  from  the  defendant's 
quafry  situated  thereon.  Plaintiff  has  in  all  things  kept 
and  performed  covenants  obligatory  upon  it  under  said  con- 
tract of  March  10,  1890,  and  prays  that  the  court  adjudge 
that  the  plaintiff  is  the  exclusive  owner,  in  fee  simple,  of 
said  right  of  way,  and  that  said  defendant  be  ordered  to 
specifically  perform  such  contract,  and  execute,  or  cause 
to  be  executed  and  delivered  to  the  plaintiff  proper  deeds 
of  conveyance,  vesting  in  the  plaintiff  the  perfect  legal  title 
to  said  right  of  way.  The  appellee'  stone  company  answered 
in  eleven  paragraphs,  the  4th,  5th,  6th,  and  8th  of  which 
were  withdrawn  at  the  trial.  Demurrers  were  filed  to  each 
paragraph,  and  overruled,  exceptions  taken,  and  reply  filed. 
The  court,  by  request,  made  a  special  finding,  and  stated  its 
conclusions  of  the  law  thereon.  The  appellant  excepted  to 
the  conclusions  of  law,  and  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  exceptions  taken. 

Appellant  assigns  as  error  here  :  First,  the  court  erred  in 
overruling  the  separate  demurrer  to  each  paragraph  sepa- 
rately of  the  answer ;  second,  the  court  erred  in  its  conclu- 
sions of  law  on  the  findings ;  third,  the  court  erred  in  over- 
ruling appellant's  motion  for  judgment  on  the  special  finding 
of  facts ;  fourth,  the  court  erred  in  stating  its  conclusion  of 
law  on  the  findings ;  fifth,  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial. 

The  first  error  complained  of  is  overruling  the  demurrer 
to  the  3d,  4Jth,  9th,  10th,  and  11th  paragraphs  of  the  answer 
of  the  stone  company.     It  will  not   be  necessary  to  con- 
sider the  tenth  paragraph  of  [the]  answer,  for  the  reason  that 
34 
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the  special  finding  as  to  that  paragraph  was  in  favor  of  the 
appellant,  and  the  error,  if  any  was  committed  by  the  court 
below  in  overruling  the  demurrer  thereto,  was  harmless: 
Walling  V.  Burgess,  122  lud.  308,  22  N.  E.  Rep.  419,  and 
23  N.  E.  Rep.  1076.  In  determining  the  suflBciency  of  the 
paragraphs  of  [the]  answer  in  this  case,  it  being  a  suit  in 
equity  to  compel  the  execution  of  a  deed,  it  is  only  required 
that  we  consider  whether  the  answer  presents  such  a  state 
of  facts  as  would  render  it  inequitable  to  grant  the  relief 
prayed  for :  2  Story  Eq.  Jur.  §§  769,  770 ;  3  Pom.  Eq.  Jur. 
p.  2164,  note  1 ;  /d.  §  1404,  and  note ;  Ikerd  r.  Beavers,  106 
Ind.  490,  7  N.  E.  Rep.  326. 

The  facts  alleged  in  the  third  paragraph  of  [the]  answer  of 
the  stone  compan}'^  in  substance  are  that  the  said  defendant 
and  its  agents  were  strangers  in  Lawrence  county,  Ind.,  where 
said  stone  quarry  of  plaintiff  was  situated,  and  not  ac- 
quainted with  its  geography  and  topography,  and  were  un- 
skilled and  unfamiliar  with  the  art  of  civil  engineering,  and 
with  the  mode  and  manner  of  constructing  railroads  and 
railway  grades,  and  that  the  defendant  was  also  ignorant 
of  the  terms  and  conditions  of  any  and  all  contracts  then 
in  existence  between  the  plaintiff  and  the  Evansville  & 
Richmond  Railroad  Company,  all  of  which  ignorance,  want 
of  knowledge,  and  unskilfulness,  aforesaid,  was  well  known 
to  the  plaintiff;  that  the  plaintifi''s  officers  and  agents  at  said 
town  were  thoroughly  familiar  with  the  geography  and  topog- 
raphy of  said  county,  and  were  thoroughly  informed  as  to 
the  manner  and  mode  of  constructing  railroads  and  grades, 
and  its  officers  and  agents  were  skilled  in  civil  engineering, 
and  that  the  plaintiff,  and  its  officers  and  agents,  well  knew 
and  had  full  and  complete  information  of  the  terms  and 
conditions  of  all  existing  contracts  between  it  and  the  said 
Evansville  &  Richmond  Railroad  Company ;  that  the  plain- 
tiff, to  induce  this  defendant  to  enter  into  the  contrnct  sued 
upon,  through  its  agents  and  civil  engineer,  falsely  and 
fraudulently  represented  to  this  defendant,  before  the  execu- 
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tion  of  said  pretended  contract,  that  the  character  of  the 
ground  lying  adjacent  to  the  defendant's  stone  quarry 
named  in  the  complaint  was  such,  by  reason  of  hills  and 
hollows,  that  it  would  be  impossible  to  construct  a  switch 
from  said  quarry  over  any  other  line  than  the  one  in  com- 
plaint described,  so  as  to  connect  with  any  other  railroad 
than  the  plaintiff's;  that  this  defendant,  at  this  time,  was 
contemplating  a  railroad  switch  from  its  quarry  so  as  to 
connect  with  the  main  line  of  the  Evansville  &  Richmond 
Railroad,  which  fact  was  well  known  to  the  plaintiff ;  that 
there  was  a  feasible  and  practicable  route  for  said  switch 
from  said  quarry  to  said  last-named  railroad,  and  this  fact 
was  well  known  to  the  plaintiff  and  its  agents,  said  civil 
engineer,  and  of  which  fact  this  defendant  and  its  agents 
were  ignorant ;  that  the  said  Evansville  &  Richmond  Rail- 
road Company  was  a  competing  line  at  Bedford,  Ind.,with  the 
plaintiff  for  the  transportation  of  stone,  and  that  by  the  con- 
struction of  such  switch  it  would  have  become  a  competitor 
with  the  plaintiff  in  the  transportation  of  the  product  from  de- 
fendant's quarry  ;  that  after  said  civil  engineer  represented 
that  no  feasible  or  practicable  route  could  be  found  between 
said  quarry  and  said  Evansville  &  Richmond  Railroad,  the 
defendant  said  it  would  have  a  line  run  from  the  Evansville 
<fe  Richmond  Railroad  rather  than  submit  to  the  terms  pro- 
posed by  plaintiff  for  the  construction  of  said  switch  ;  that 
thereupon  plaintiff,  by  its  agent  the  civil  engineer,  in  order 
to  mislead  defendant,  and  prevent  defendant  from  discover- 
ing the  falsehood  of  said  representations  as  to  the  feasibility 
of  the  said  line  to  the  Evansville  &  Richmond  Railroad,  and 
in  order  to  destroy  competition  in  trade,  and  traffic  in  the 
transportation  of  stone,  and  to  secure  to  the  plaintiff  a 
monopoly  and  the  sole  right  to  transport  defendant's  quarry 
product,  falsely  and  fraudulently  represented  to  the  defend- 
ant that  it  would  be  useless  to  construct  any  switch  from 
said  quarry  to  the  Evansville  &  Richmond  Railroad,  or  to 
attempt  negotiations  for  the  same,  for  the  reason  that  said 
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railroad  was  under  written  contract  with  the  plaintiff  not  to 
haul  or  transport  any  stone  from  any  of  the  quarries  in  the 
vicinity  of  Bedford,  and  not  to  go  into  said  quarries  with 
^ts  rolling  stock';  that  all  of  said  representations  made  by 
said  plaintiff  were  false,  and  known  by  plaintiff  to  be  false' 
at  the  time;  that  this  defendant  at  the  time  was  ignorant' 
of  the  facts  of  said  falseness,  and  relied  upon  said  represen- 
tations, and  believed  them  to  be  true,  and  was  thereby  in- 
duced to  sign  said  contract;  that,  when  said  defendant 
learned  said  representations  were  false,  it  repudiated  said 
contract  by  tearing  up  the  rails  of  the  switch,  as  in  the  com- 
plaint mentioned,  and  notified  the  plaintiff  thereof ;  that 
defendant  paid  for  said  quarry  property,  and  such  right  of 
wa}^  as  it  now  holds  from  said  quarry  to  said  plaintiff's 
railroad,  the  rails,  iron,  and  cross-ties  thereon,  bolts  and 
spikes,  and  paid  for  all  the  labor  thereon  done  from  its  own 
funds.  Counsel  for  appellant  urge  that  this  paragraph  is 
not  sufficient,  in  this :  that  there  is  no  allegation  that  the 
appellant  by  deceit  or  any  unfair  practice,  or  by  any  means 
whatever,  attempted  to  or  did  keep  the  said  appellee  from  a 
complete  investigation  of  the  topography  of  the  country 
around  the  stone  quarry ;  that  the  means  of  this  informa- 
tion were  equally  open  to  both  parties  to  the  contract.  The 
demurrer  admits  the  truth  of  the  allegations  in  this  para- 
graph. The  representation  by  appellant's  civil  engineer 
that  a  track  cannot  be  laid  to  a  competing  line  from  the 
appellee's  quarry  was  the  statement  of  a  fact,  and  not  the 
mere  expression  of  an  opinion.  It  was  a  material  fact, 
which  he,  as  a  civil  engineer,  knew,  and  from  his  calling 
was  presumed  to  know,  and  which  was  unknown  to  the 
appellee.  It  was  of  vital  importance  to  the  appellee,  be- 
cause, if"  true,  it  must  contract  with  and  transport  the  pro- 
duct of  its  quarries  over  appellant's  railroad.  The  repre- 
scntiition  that  appellant  had  a  contract  with  the  Evansville 
&  Richmond  Railroad  Company,  by  the  terms  and  condi- 
tions of  which  it  could  not  enter  the  appellee's  quarry  or 
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transport  its  quarry  product,  was  a  matter  known  ouly  to 
the  officers  of  the  two  railroad  companies.  The  statements 
alleged  to  have  been  made  were  concerning  matters  which 
were  within  the  knowledge  and  under  the  control  of  the 
appellant,  and  upon  which,  under  the  circumstances  alleged, 
the  appellee  had  a  right  to  rely.  The  appellant  cannot  now 
complain  that  the  appellee  relied  upon  the  representations, 
and  believed  tlffem  to  be  true. 

The  authorities  cited  by  the  appellant  to  sustain  its  con- 
tention as  to  the  third  paragraph,  being  actions  for  breach 
of  contract  or  to  rescind  the  same,  are  not  in  point.  The 
principal  which  controls  in  a  case  like  this  is  that  beneficent 
and  far-reaching  one,  that  he  who  seeks  equity  must  do 
equity.  By  virtue  of  this  principle,  an  answer  to  a  com- 
plaint for  specific  performance  is  suflicient  which  shows  that 
the  complainant  has  secured  the  agreement  by  any  shaq^ 
or  unscrupulous  practices,  by  overreaching,  by  not  disclos- 
ing important  facts,  by  trickery,  by  taking  undue  advan- 
tage of  his  position,  or  by  any  other  means  which  are  not 
conscientious :  2  Story,  Eq.  Jur.  §  769  ;  Ikerd  v.  Beavers, 
106  Ind.  490,  7  N.  E.  Rep.  326.  The  demurrer  to  the  third 
paragraph  was  properly  overruled. 

Paragraph  4J  of  the  answer  avers  that,  contempora- 
neouslv  with  the  execution  of  the  contract  set  out  in  the 
complaint,  the  stone  company  procured  from  Dr.  Gardner, 
owner  of  the  land  between  said  quarry  and  appellant's 
main  line,  a  conveyance  of  the  right  of  way  over  which 
the  switch  in  question  was  built ;  that  Gardner,  when  he 
conveyed  the  right  of  way,  reserved  the  right  to  connect 
with  the  switch  from  his  quarries  ;  that  said  stone  company 
offered  to  convey  the  same  title  thus  obtained ;  that  plain- 
tiff refused  to  receive  a  conveyance  with  said  reservations 
and  conditions,  but  demanded  that  it  furnish  a  perfect  title  ; 
that  said  stone  company  is  not  able  to  furnish  any  other 
title,  although  it  has  used  every  effort  in  its  power  to  obtain 
a  perfect  one.     This  paragraph  of  answer  shows  that  it  is 
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impossible  for  the  stone  company  to  convey  a  perfect  title 
to  said  right  of  way,  as  required  by  the  contract  and 
as  demanded  in  the  complaint.  It  is  therefore  a  good 
answer  to  a  complaint  which  demands  a  strict  performance 
of  the  contract.  If  the  appellant  was  only  asking  to  en- 
force the  contract  to  the  extent  of  the  stone  company's 
ability  to  convey,  then  such  inability  alone  would  not  be  a 
defence.  But,  if  it  were  conceded  that  'these  and  the 
remaining  paragraphs  were  bad,  there  was  no  available 
error  in  overruling  the  demurrer  to  the  same,  unless  there 
was  a  good  complaint :  State  v.  Myers,  100  Ind.  487  ;  Reeves 
v.  Howes,  104  Ind.  435,  6  N.  E.  Rep.  904 ;  Ice  v.  Ball,  102 
Ind.  42,  1  N.  E.  Rep.  66.    • 

Are  the  facts  stated  in  the  complaint  suflScient  to  entitle 
the  appellant  to  specific  performance?  It  is  necessary,  in 
order  to  give  a  court  of  equity  jurisdiction  to  enforce  specific 
performance  of  a  contract,  that  the  same  be  complete  and 
certain,  as  well  as  fair,  just,  and  equal  in  all  its  parts,  and 
that  it  be  founded  on  a  valuable  consideration.  The  con- 
tract must  be  capable  of  being  specifically  enforced,  and  be 
of  a  nature  that  the  court  can  decree  its  complete  perform- 
ance against  both  parties  without .  adding  to  its  terms.  It 
must  appear  that  the  plaintiff  has  no  adequate  remedy  at 
law,  and  that  a  refusal  to  perform  the  contract  would  be  a 
fraud  upon  him.  The  circumstances  must  be  such,  when 
the  court  is  called  upon  to  act,  that  its  enforcement  would 
not  be  hard  or  oppressive  upon  the  defendant :  Pom.  Cont. 
§§  145,  159,  162,  175;  1  Story,  Eq.  Jur.  §§  750a,  751; 
Modisett  v,  Johnson,  2  Blackf.  (Ind.)  431  ;  Ikerd  v.  Beavers^ 
106  Ind.  485,  7  N.  E.  Rep.  326 ;  Seymour  v.  Delancey,  6 
Johns.  Ch.  (N.  Y.)  222 ;  Carberry  v.  Taftnehill,  1  Har.  4 
J.  (Md.)  224 ;  22  Am.  &  Eng.  Enc.  Law,  p.  939,  and  note 
2 ;  Marble  Co.  v.  Ripley,  10  Wall.  339  ;  Wat.  Cont.  §  196, 
and  note  1 ;  1  Story,  Eq.  Jur.  §  736 ;  Railroad  Co.  v.  Speer, 
32  Ga.  550  ;  Adderley  v.  Dixon,  1  Sim.  &  Stu.  610.  The 
general  rule  is  when  the  consideration  on  the  part  of  the 
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plaintiff  is  the  doiug  of  something  in  the  future,  which  the 
court  cannot  compel,  or  when  by  its  terms  the  contract 
stipulates  for  a  succession  of  acts,  whose  performance 
cannot  be  consummated  by  one  transaction,  but  will  be 
continuous  and  requires  protracted  supervision,  specific 
performance  will  be  refused  :  Wat.  Cont.  §§  49,  390 ;  Pom. 
Cont.  §§  304,  307,  308,  iV2,  and  note  5  ;  Railroad  Co.  v. 
Wythes,  1  Kay  &  J.  186,  5  De  Gex,  M.  &  G.  880  ;  Waring 
V.  Railroad  Co.,  7  Hare,  482  ;  Marble  Co.  i'.  Ripley,  10  Wall. 
340  ;  Port  Clinton  R.  R.  Co.  v.  Cleveland  &  T.  R.  R.  Co., 
13  Ohio  St.  544  ;  Railroad  Co.  v.  Speer,  32  Ga.  550 ;  Rail- 
road V.  Washburn,  25  Ind.  259 ;  Railroad  Co.  v.  Watson, 
26  Ind.  50 ;  Blanchard  v.  Railroad  Co.,  31  Mich.  43  ;  Beck 
V,  Allison,  56  N.  Y.  366.  In  Ikerd  v.  Beavers,  106  Ind. 
485,  7  N.  E.  Rep.  326,  Mitchell,  J.,  speaking  for  this  court, 
said  :  "  With  respect  to  its  essential  elements,  the  qualities 
of  completeness,  certainty,  and  fairness,  the  contract  set  out 
in  the  complaint  does  not  present  the  requisites  warranting 
a  decree  for  specific  performance.  Courts  can  only  proceed 
in  cases  like  this  when  the  parties  themselves  have  agreed 
upon  the  material  and  necessary  details  of  their  bargain. 
If  any  of  these  are  omitted,  or  left  obscure  or  undefined,  so 
•as  to  leave  the  intention  of  the  parties  uncertain  respecting 
the  substantial  terms  of  the  contract,  the  case  is  not  one  for 
specific  performance.  .  .  .  Without  supplying  all  its  essen- 
tial details,  no  court  could  so  frame  its  decree  as  to  aflbrd 
any  adequate  protection  to  the  defendant,  nor  can  a  judg- 
ment be  entered  which  would  be  a  final  determination  of 
the  rights  of  all  the  parties.  .  .  .  Unless  such  an  agree- 
ment has  been  substantially  and  fully  performed  by  both 
parties,  it  ought  not,  in  any  case,  where  compensation 
can  be  made,  to  be  enforced.  Such  an  agreement  cannot 
be  said  to  be  so  fair,  just,  and  equal  in  its  terms  as  to  be 
the  subject  of  favor  in  a  court  of  conscience.  .  .  .  Unless  a 
contract  can  be  specifically  enforced  as  to  both  parties,  a 
court  will    not  interfere."     So  far  as  the   rights  of  the 
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appellant  are  concerned,  they  are  protected  by  the  con- 
ditions of  the  contract  in  the  most  rigid  manner,  and 
the  duties  of  the  stone  company  are  stated  with  complete- 
ness and  certainty  ;  but,  when  we  seek  to  ascertain  what  is 
required  of  the  appellant,  we  find  those  duties  lie  in  the 
future;  that  there  is  no  provision  to  secure  their  performance, 
and  that  they  are  not  stated  with  completeness  or  certainty. 
The  object  of  the  stone  company  was  to  secure  transporta- 
tion of  the  product  of  its  quarry  to  the  general  market  all 
over  the  country.  To  secure  this  to  the  stone  company,  it 
was  provided  in  the  contract  that  the  appellant  would  repay 
said  company  the  $4,321.45,  by  allowing  a  rebate  of  one 
dollar  on  each  loaded  car  passing  in  or  out  of  said  quarry, 
and  that,  when  said  sum  was  repaid  in  that  manner,  the 
rebate  would  cease,  and  it  would  continue  to  furnish  facili- 
ties for  shipping  stone  from  said  quarry.  The  statement 
of  what  the  appellant  is  to  do  could  not  well  have  been 
made  in  more  obscure  and  uncertain  language.  No  decree 
can  be  framed  by  which .  appellant  can  be  compelled  to 
comply  with  its  covenant  "  to  furnish  facilities  for  shipping 
stone"  without  adding  to  the  terms  of  the  contract  and 
supplying  essential  details.  This  the  court  has  no  power 
to  do.  The  duties  of  appellant  under  the  contract  lie  in 
the  future,  are  continuous  and  successive,  the  performance 
of  which  cannot  be  consummated  by  one  transaction,  but 
will  require  protracted  supervision  and  direction,  and  for 
this  reason  cannot  be  enforced  by  a  judicial  decree.  The 
language  of  the  court  in  Railroad  Co.  v.  Speer,  supra,  is 
pertinent  in  this  case.  The  court  said :  "  We  are  not  asked 
to  compel  the  plaintiffs  in  error  to  transport  a  particular 
article  of  freight  now  being  on  the  platform  awaiting  trans- 
portation. We  are  asked  to  decree  that  they  shall  in  all 
future  time  transport  all  freight,  and  deliver  it,  as  required 
by  defendant  in  error  in  the  terms  of  the  contract.  It  is 
evident  that  any  such  decree  must  be  as  general  and  in- 
definite in  its  terms  as  the  contract  itself.     It  cannot  be 
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specific  as  to  the  kind  of  produce,  the  quantity,  the  time 
of  performance,  nor  can  it  make  a  decree  which  will  be 
satisfied  by  any  specific  act  of  performance.  After  decree, 
the  case  must  be  kept  open,  and,  if  the  defendant  in  that 
decree  be  contumacious,  there  must  be  an  action  of  the 
court  to  enforce  it  twenty,  perhaps  fifty  times  a  year  for  all 
time."  The  authorities  heretofore  cited  are  to  the  same 
effect.  It  being  impossible  to  execute  the  contract  against 
the'  appellant,  specific  performance  thereof  cannot  be 
enforced  against  the  appellee.  For  the  reason  stated,  the 
complaint  is  not  sufficient,  and  the  overruling  of  the  de- 
murrer to  the  answer  is  not  available  error.  The  com- 
plaint not  being  good,  it  is  not  necessary  to  consider  the 
other  errors  assigned,  although  the  legal  principles  which 
render  the  complaint  insuflBcient  sustain  the  finding  of  facts 
and  the  conclusion  of  law  stated  by  the  court  below,  and 
the  judgment  in  favor  of  the  appellee  thereon.  We  think 
it  is  clear,  from  a  consideration  of  the  whole  case,  that  the 
appellant  is  not  entitled  to  the  aid  of  a  court  of  equity. 
The  judgment  is  therefore  affirmed. 

MISREPBESENTATION  AND  FRAUD  A  BAB  TO 

SPECIFIC  PEBFOBMANCE. 

I.  A  Contract  Procured  by  Misrepresentation  will  not  be 
Enforced.— He  who  seeks  equity  must  do  equity ;  and  there- 
fore the  conduct  of  the  complainant  in  a  bill  for  the  specific 
performance  of  a  contract  must  be  fair,  open,  and  free  from  sus- 
picion, or  he  will  be  refused  the  relief  sought.  If  it  does  not 
appear  to  the  contrary,  it  will  be  presumed  that  he  acted  fairly ; 
but  any  defence  which  tends  to  establish  the  contrary  is  admis- 
sible. Accordingly,  allegations  in  the  answer,  supported  by 
the  weight  of  evidence,  that  the  plaintiff*  secured  the  contract  by 
means  of  fraud  or  misrepresentation,  by  overreaching,  by 
trickery,  by  taking  advantage  of  his  position,  or  by  other  sharp 
and  unscrupulous  practices,  will  suffice  to  defeat  a  claim  for 
specific  performance ;  and  this  relief  will  be  refused  upon  proof 
of  a  much  less  degree  of  unfairness  than  would  be  required  to 
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establish  a  right  to  the  rescission  of  the  contract.  All  that  is 
necessary  is  to  show  that  under  the  circumstances  it  would  be 
inequitable  to  enforce  it ;  for  if  such  is  the  case,  the  party  seek- 
ing relief  will  be  left  to  his  legal  remedy  for  non-performance. 
But  in  order  to  prove  that  it  would  be  inequitable  to  enforce 
the  contract,  it  must  not  only  be  shown  that  there  was  misrep- 
resentation or  fraud,  but  also  that  it  was  material,  and  such  that 
the  defendant  would  be  injured  if  the  contract  should  be 
enforced  :  Young  v.  Clerk,  Prec.  Ch.  638  ;  Vaughan  v.  Thomas^ 

1  Bro.  C.  C.  556  ;  Rockford  v.  Creswick,  1  Bro.  P.  C.  171 ;  Brere- 
ton  V.  Cowper,  1  Bro.  P.  C.  211  ;  Phillips  t?.  Bucks,  1  Vem.  227  ; 
Popham  V.  Eyre,  Lofft.  786 ;  Cadman  v.  Homer,  18  Ves.  10 ; 
Hamilton  v.  Grant,  3  Dow,  33 ;  Stanley  v.  Robinson,  1  Russ.  & 
M.  527 ;  O'Rourke  v.  Percival,  2  Ball  &  B.  58 ;  Beaden  v.  King, 
9  Hare,  523 ;  Savage  v.  Taylor,  Cas.  temp.  Talbot,  234 ;  Lowndes  v. 
Lane,  2  Cox  Ch.  363 ;  Vigers  v.  Pike,  8  CI.  &  F.  650 ;  Turquand 
V.  Rhodes,  37  L.  J.  Ch.  830 ;  Davis  v.  Abraham,  5  W.  R.  465 ; 
Wilde  V.  Gibson,  1  H.  L.  Cas.  605 ;  Harnett  v.  Yeilding,  2  Sch. 
&  Lef.  549 ;  Thompson  v.  Tod,  Pet.  C.  C.  380 ;  Kingr.  Hamilton, 
4  Pet.  311 ;  Davis  v.  Read,  37  Fed.  Rep.  418 ;  Gould  r.  Womack, 

2  Ala.  83  ;  James  v.  State  Bank,  17  Ala.  69 ;  Andrews  v,  Andrews, 
28  Ala.  432 ;  Conrad  v.  Lindley,  2  Cal.  173 ;  Morrison  v.  Lods, 
39  Cal.  381 ;  Kelly  v.  Cent.  Pac.  R.  R.  Co.,  74  Cal.  557  ;  Swint  r. 
Carr,  76  Ga.  322  ;  Frisby  v,  Ballance,  4  Scam.  (lU.)  287 ;  Hun- 
ter V,  Griffin,  19  111.  251 ;  Hetfield  v.  Willey,  105  111.  286 ;  Kelly 
V.  Kendall,  118  111.  650 ;  Grand  Tower  &  C.  G.  R.  R.  Co.  v,  Wal- 
ton,  150  111.  428 ;  Reed  v.  Rudmun,  5  Ind.  409 ;  Solinger  v,  Jew- 
ett,  25  Ind.  479  ;  Ikerd  v.  Beavers,  106  Ind.  483 ;  Lucas  v.  Barrett, 
1  Greene,  (Iowa,)  510;  Gilroy  v.  Alls,  22  Iowa,  174;  Tucket:. 
Buchholz,  43  Iowa,  415 ;  Sargent  v,  Kansas  Midland  R.  R,  Co., 
48  Kans.  672 ;  Edwards  v.  Handley,  Hard.  (Ky.)  602  ;  Sned- 
aker  t?.  Moore,  2  Duvall,  (Ky.)  542;  Snell  v.  Mitchell,  65  Me. 
48;  Carberry  v.  Tannehill,  1  Har.  &  J.  (Md.)  224;  Griffith  v. 
Frederick  Co.  Bk.,  6  GiU  &  J.  (Md.)  424 ;  Smith  v.  Crandall,  20 
Md.  482  ;  Spurr  v.  Benedict,  99  Mass.  463 ;  Clement  t?.  Reid,  17 
Miss.  535 ;  McElroy  v.  Maxwell,  101  Mo.  294 ;  Rogers  v. 
Mitchell,  41  N.  H.  154  ;  Eastman  v.  Plumer,  46  N.  H.  464 ; 
Rodman  v,  Zilley,  1  N.  J.  Eq.  320 ;  Stoutenburgh  t\  Tompkins, 
9  N.  J.  Eq.  332;  Society  v.  Butler,  12  N.  J.  Eq.  498;  Chubb  v. 
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Peckham,  13  N.  J.  Eq.  207 ;  Crane  v.  Decamp,  21  N.  J.  Eq. 
414 ;  Wuesthoff  i;.  Seymour,  22  N.  J.  Eq.  69 ;  Plummer  v,  Kep- 
pier,  26  N.  J.  Eq.  481 ;  Scott  v.  Shiner,  27  N.  J.  Eq.  185;  Car- 
skaddon  v.  Kennedy,  40  N.  J.  Eq.  259 ;  Marsh  v.  Buchan,  46 
N.  J.  Eq.  595 ;  Cuflf  v.  Borland,  55  Barb.  (N,  Y.)  481 ;  Leigh 
V.  Crump,  1  Ired.  Eq.  (N.  C.)  299;  Cannaday  v.  Shepard,  2 
Jones  Eq.  (N.  C.)  224;  Whitaker  v.  Bond,  63  N.  C.  290;  Hill 
».  Brower,  76  N.  C.  124;  Huntington  v,  Rogers,  9  Ohio  St.  511 ; 
MUler  V.  Miller,  68  Pa.  486 ;  Weise's  Appeal,  72  Pa.  351 ;  Wistar's 
Appeal,  80  Pa.  484  ;  Barkedale  v.  Payne,  Riley  Ch.  (S.  Car.)  174 ; 
Rice  V,  Rawlings,  Meigs,  (Tenn.)  496 ;  Harris  v.  Smith,  2  Coldw. 
(Tenn.)  306;  McCarty  v.  Kyle,  4  Coldw.  (Tenn.)  348;  Grizzle 
V,  Sutherland,  88  Va.  584 ;  Ratliflf  v.  Vandikes,  89  Va.  307 ; 
Core  V.  Wigner,  32  W.  Va.  277 ;  Smith  v.  Wood,  12  Wis.  382. 
If  the  vendor  cannot  enforce  specific  performance,  all  persons 
claiming  under  him  are  equally  debarred  therefrom :  Myers  v. 
Watson,  1  Sim,  N.  S.  523. 

2.  What  Misrepresentations  will  Bar  Specific  Performance.— 

Specific  performance  will  therefore  be  refused  where  the  vendor 
has  misrepresented  the  value,  quantity,  or  condition  of  the 
property  sold :  Beaumont  v,  Dukes,  Jac.  Ch.  422 ;  Brereton  v. 
Cowper,  1  Bro.  P.  C.  211 ;  Wall  v,  Stubbs,  1  Madd.  80;  Winch 
V.  Winchester,  ;  Ves.  &  B.  375 ;  Vigers  r.  Pike,  8  CI,  &  F.  650 ; 
Brealey  v.  Collins,  Younge,  317;  Charles  worth  v,  Jennings, 
11  L,  T.  N.  S.  439 ;  Colby  v.  Gadsden,  17  L.  T.  N.  S.  97 ;  Cox  v. 
Middleton,  2  Drew.  209 ;  Moxey  v.  Bigwood,  4  De  G.,  F.  &  J. 
351,  affirmed,  12  W.  R.  811 ;  Roots  v,  Snelling,  48  L.  T.  N.  S. 
216 ;  Mullens  v.  MiUer,  22  Ch.  D.  194 ;  Race  v.  Weston,  86  111. 
91;.  Hicks  v,  Turck,  86  Mich.  214;  Lennon  v.  Stiles,  4  N.  Y. 
Suppl.  487  ;  Fisher  t?.  Worrall,  5  W.  &  S.  (Pa.)  478;  Hanna  v. 
Phillips,  1  Gr.  (Pa.y  253 ;  Friend  v.  Lamb,  152  Pa.  529 ;  HoUey 
V.  Anness,  41  S.  Car.  349 ;  Kelley  v.  Sheldon,  8  Wis.  258 ; 
Wells  V,  Millet,  23  Wis.  64 ;  or  where  he  has  misstated  his 
title:  Webb  v,  Kirby,  26  L.  J.  Ch.  145;  though  in  the  latter 
case,  if  the  purchaser  had  the  means  of  investigating  the  accu- 
racy of  the  vendor's  statement,  the  doctrine  of  caveat  emptor  will 
be  applied:  Hume  v.  Pocock,  1  L.  R.  Ch.  379  ;  Southerns.  Har- 
riman,  12  W.  R.  704.     This  is  only  done  with  great  caution, 
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however,  and  will  not  be  applied  to  cover  a  positive  false  asser- 
tion of  a  fact  essentially  material  to  the  contract :  Lrowndes  v. 
Lane,  2  Cox  Ch.  363 ;  Colby  v.  Gadsden,  17  L.  T.  N.  S.  97. 


3.  Duty  of  Vendee.— If  the  purchaser  undertakes  to  inves- 
tigate the  truth  of  the  vendor's  representations,  and  has  a  fair 
opportunity  of  testing  the  accuracy  of  them,  he  cannot  after- 
wards complain  if  they  turn  out  to  be  false :  Clarke  v.  Mackin- 
tosh, 4  Giff.  134;  see  11  W.  R.  652;  and,  a  fortiori,  if  after  he 
becomes  aware  of  their  falsity,  he  does  any  act  which  tends  to 
show  an  acceptance  of  the  contract,  such  as  requiring  the  vendor 
to  complete  his  part  of  it,  he  cannot  defend  on  the  grotind  of 
fraud  :  Macbryde  t;.  Weekes,  22  Beav.  533. 

4.  Besponsibility  for  Acts  of  Agent— Duress.— If  the  vendor 
acts  through  an  agent,  who  has  full  authority  to  represent  him  in 
the  transaction,  the  fraud  or  misrepresentation  of  the  agent  will 
defeat  the  claim  of  his  principal  to  specific  performance :  Myers 
V,  Watson,  1  Sim.  N.  S.  523  ;  Moxey  v,  Bigwood,  4  De  G.,  P.  &. 
J.  351,  affirmed,  12  W.  R.  811  ;  Mullens  v.  Miller,  22  Ch.  D. 
194;  Race  v,  Weston,  86  111.  91.  Specific  performance  of  a 
contract  obtained  under  duress  will  be  refused :  Swint  v.  Carr, 
76  Ga.  322. 

6.  Contracts  Obtained  by  Concealment  will  not  be  Enforced. 

— The  concealment  or  suppression  of  a  material  fact  will  also 
be  a  good  reason  for  refusing  to  grant  specific  performance  of 
a  contract,  if  that  concealment  is  unconscionable,  or  cannot  be 
the  subject  of  compensation  in  an  action  at  law ;  but  if  the 
person  who  conceals  it  was  under  no  duty  to  disclose  it,  or  if  it 
can  be  amply  atoned  for  in  damages,  specific  performance  may 
be  decreed  notwithstanding :  Shirley  r.  Stratton,  1  Bro.  C.  C. 
440 ;  Rowland  v.  Norris,  1  Cox  Ch.  59 ;  Guest  v,  Homfray,  5 
Ves.  818  ;  Abbott  v.  Sword er,  4  De  G.  &  Sm.  448  ;  Lee  v.  Daw- 
son, 4  L.  T.  N.  S.  464 ;  Dolman  v.  Nokes,  22  Beav.  402 ;  Wal- 
ters %\  Morgan,  3  De  G.,  F.  &  J.  718 ;  Phillips  r.  Homfray,  6  L, 
R.  Ch.  770 ;  Boyd  v.  Dickson,  10  Ir.  R.  Eq.  239 ;  Ellicott  v. 
White,  43  Md  145 ;  Morgan  v.  Hardy,  16  Neb.  427. 
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6.  Contracts  Obtained  under  Mistake  will  not  be  Enforced.— 
The  complainant  in  a  bill  for  specific  performance  must  also 
show  that  the  contract  which  he  seeks  to  enforce  represents  the 
intention  of  the  parties  thereto ;  and  if  it  does  not  fairly  do  this, 
that  fact  will  constitute  good  ground  for  refusing  to  enforce  the 
contract.  In  order  to  defeat  specific  performance  on  this  ground, 
however,  the  proof  of  mistake  must  be  clear  and  convincing ; 
but  if  it  is  thus  shown  to  exist,  relief  will  be  refused,  though 
there  has  been  no  fraud.  The  court  will  not  reform  the  agree- 
ment and  then  enforce  it,  but  will  leave  the  parties  to  their 
remedy  at  law :  Garrard  v.  Grinling,  2  Swanst.  244 ;  Townshend 
V,  Stangroom,  6  Ves.  328 ;  Mason  v,  Armitage,  13  Ves.  25 ; 
Higginson  v.  Clowes,  15  Ves.  516 ;  Bridger  v.  Rice,  1  Jac.  &  Vf, 
74 ;  Malins  v.  Freeman,  2  Keen,  25 ;  Law  v,  Warren,  1  Drew.  31 ; 
Neap  V.  Abbott,  C.  P.  C.  333 ;  Manser  i\  Back,  6  Hare,  443 ; 
Clay  i\  Rufford,  8  Hare,  281 ;  Baxendale  v.  Scale,  19  Beav.  601 ; 
Swaisland  v,  Dearsley,  29  Beav.*  430 ;  Webster  v.  Cecil,  30  Beav. 
62 ;  Day  v.  Wells,  30  Beav.  220 ;  Wood  v,  Scarth,  2  Kay  &  J. 
33 ;  Butterworth  t\  Walker,  13  W.  R.  168  ;  Moxey  v.  Bigwood, 
4  De  G.,  F.  &.  J.  351,  affirmed  12  W.  R.  811 ;  Cox  v.  Smith, 
19  L.  T.  N.  S.  517 ;  Griffin  v,  Coleman,  28  L.  T.  N.  S.  493 ; 
Bray  v.  Briggs,  20  W.  R.  962 ;  Baskcomb  v.  Beckwith,  38  L.  J. 
Ch.  536 ;  Denny  v.  Hancock,  6  L.  R.  Ch.  1 ;  Jones  v,  Clifford, 

3  Ch.  D.  779 ;  Mechanics'  Bk.  v.  Lynn,  1  Pet.  376 ;  King  v, 
Hamilton,  4  Pet.  311 ;  James  r.  State  Bank,  17  Ala.  69;  Camp- 
bell 17.  Durham,  86  Ala.  299 ;  Fort  Smith  v,  Brogan,  49  Ark. 
306;    Osbom  v.   Phelps,   19   Conn.   63;    Frisby   v.   Ballance, 

4  Scam.  (111.)  287;  Hatch  v,  Kizer,  140  111.  583;  Greer  t;. 
Boone,  5  B.  Mon.  (Ky.)  554;  Bradbury  t\  White,  4  Me.  391  ; 
Mansfield  v.   Sherman,  81   Me.   365;   Carberry  r.  Tannehill, 

1  Har.  &  J.  (Md.)  224 ;  Kraft  v.  Egan,  78  Md.  36 ;  Western 
R.  R.  Corp.  V,  Babcock,  6  Mete.  (Mass. )  346 ;  Climer  v.  Hovey, 
15  Mich.  18;  Thwing  v.  Hall  &  Ducey  Lumber  Co.,  40  Minn. 
184 ;  Fitschen  t\  Thomas,  9  Mont.  52  ;  Ely  v.  Perrine,  2  N.  J.  Eq. 
396 ;  King  v.  Spaeth,  50  N.  J,  Eq.  378 ;  Quick  v,  Stuyvesant, 

2  Paige  Ch.  (N.  Y.)  84;  White  v,  Williams,  48  Barb.  \n.  Y.) 
222 ;  Margraf  v.  Muir,  57  N.  Y.  155 ;  Covart  v.  Johnston,  15 
N.  Y.  Suppl.  785;  Pendleton  v,  Dalton,  Phill.  Eq.  (N.  C.)  119; 
Mitchell  V.  Nicholson,  8  Yerg.  (Tenn)  194;  Trigg  v.  Read, 
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5  Humph.  (Tenn.)  529 ;  Metcalf  v.  Hart,  3  Wyo.  514 ;  but  see 
Ring  V.  Ash  worth,  3  Iowa,  452  ;  Philpott  y.  Elliott,  4  Md.  Ch.  273 ; 
White  V.  Port  Huron  &  M.  R.  R.  Co.,  13  Mich.  356 ;  Mosby  t-. 
Wall,  23  Miss.  81 ;  Hunt  v.  Freeman,  1  Ohio,  490 ;  Austin  t?. 
Ewell,  25  Tex.  Supp.  403.  But  a  mistake  which  is  obvious  on 
'  the  face  of  the  agreement,  and  self-corrective,  such  as  the  omission 
to  strike  out  one  name  and  insert  another,  will  not  defeat  a 
claim  for  specific  performance:  Homan  'v.  Stewart,  (Ala.) 
16  So.  Rep.  35.  Further,  the  fact  that  the  complainant  claims 
to  have  entered  into  a  contract  under  a  mistake  will  not  pre- 
clude him  from  waiving  that  point  and  obtaining  specific  per- 
formance of  it  according  to  what  the  defendant  admits  to  be 
the  true  construction  :  Preston  v.  Luck,  27  Ch.  D.  497. 

7.  Mistake  Must  be  one  of  Fact.— The  mistake,  however, 
which  will  defeat  an  action  for  specific  performance,  must  be 
one  of  fact,  not  of  law  ;  it  is  no  defence  that  the  party  has  mis- 
taken the  legal  effect  of  an  agreement :  Powell  v.  Smith,  14  L.  R. 
Eq.  85 ;  Hart  v.  Hart,  18  Ch.  D.  670 ;  Caldwell  v.  Depew,  40 
Minn.  528.  The  party  who  resists  performance  must  also  show 
that  the  mistake  did  not  arise  from  his  own  negligence ;  for  if 
it  did,  he  cannot  defeat  specific  performance  on  that  ground : 
Allen  V.  Richardson,  13  Ch.  D.  524  ;  Tamplin  v,  James,  1:5  Ch. 
D.  215 ;  Goddard  v.  Jeffreys,  51  L.  J.  Ch.  57  ;  Minneapolis  & 
St.  L.  Ry.  Co.  V.  Cox,  76  Iowa,  306.  The  mere  fact,  therefore, 
that  the  defendant  claims  to  have  been  mistaken  as  to  the 
meaning  put  upon  the  contract  by  the  complainant  will  not  of 
itself  defeat  the  latter's  right  to  specific  performance,  but  there 
must  appear  to  have  been  some  ground  for  the  mistake.  In 
other  words,  the  mistake  must  have  been  an  excusable  one. 
This  principle  was  clearly  stated  with  respect  to  the  specific 
enforcement  of  a  contract  of  sale,  by  Sir  John  Romilly,  M.  R., 
in  Swaisland  v.  Dearsley,  29  Beav.  430,  as  follows :  "  If  it 
appears  upon  the  evidence  that  there  was,  in  the  description  of 
the  property,  a  matter  on  which  a  person  might  bona  fide  make 
a  mistake,  and  he  swears  positively  that  he  did  make  such  mis- 
take, and  his  evidence  is  not  disproved,  this  court  cannot  enforce 
the  specific  performance  against  him.  If  there  appear  on  the 
particulars  no  ground  for  the  mistake,  if  no  man  with  his  senses 
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about  him  could  have  misapprehended  the  character  of  the 
parcels,  then  I  do  not  think  it  is  sufficient  for  the  purchaser  to 
swear  that  he  made  a  mistake,  or  that  he  did  not  understand 
what  he  was  about." 


Specific  Performance— Indeflniteness  of  Agreement^ 
Part  Performance. 

ROBERGE  V.  WINNE  et  al. 

(Court  of  Appeals  of  New  York.     Feb.  8,  1895.) 

(144  N.  Y.  709 ;  39  N.  E,  Rep.  631.) 

When  the  title  to  land  has  been  conveyed  to  the  purchaser,  who  also 
takes  possession,  a  subsequent  verbal  agreement  to  execute  to  the  vendor 
a  mortgage  on  certain  other  real  estate  as  a  substitute  for  a  worthless 
bond  and  mortgage,  forming  part  of  the  consideration  for  the  land,  is 
not  within  the  statute  of  frauds,  since  it  would  be  a  fraud  to  permit  the 
purchaser  to  retain  the  land  without  paying  the  agreed  price.  24  N.  Y. 
Suppl.  562,  affirmed. 

In  an  action  by  a  vendor  of  land  for  specific  i)erformance,  when  the  de- 
fendant does  not  plead  a  prior  election  by  the  plaintiff  to  rescind  the  con- 
tract for  fraud,  it  must  clearly  appear  that  sufficient  facts  were  established 
at  the  trial,  without  objection,  to  show  that  the  plaintiff  had,  with  knowl- 
edge of  all  the  facts,  made  such  election  by  the  commencement  of  an 
action  ;  and  the  mere  filing  of  a  bill  in  a  foreign  court,  not  signed  or 
verifie<l  by  the  plaintiff,  but  by  persons  describing  themselves  as  his  attor- 
neys, without  any  showing  that  any  process  or  notice  was  ever  served 
on  the  defendant,  or  that  any  other  proceedings  were  ever  taken,  is  not 
sufficient  to  establish  such  election. 

A  verbal  agreement  by  a  purchaser  of  land  to  substitute  a  good  mort- 
gage and  bond  in  the  place  of  a  worthless  one,  which  had  been  given  in 
part  payment  of  the  purchase  price,  implies  that  the  new  mort^rage  is  to 
draw  the  same  rate  of  interest,  and  run  for  the  same  period  of  time,  as 
the  one  which  it  was  given  to  replace  ;  and  hence  the  agreement  is  not 
too  indefinite  and  uncertain  for  specific  performance. 

To  render  an  exception  to  the  exclusion  of  a  document  as  evidence 
available  on  apx)eal,  the  record  must  show  that  it  contained  some  com- 
petent evidence  on  the  questions  in  controversy,  or  some  of  them. 
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Appeal  from  Supreme  Court,  General  Term,  Second  De- 
partment. 

Action  by  Franklin  P.  Roberge  against  Maria  N.  Winne 
and  others  for  the  specific  performance  of  a  verbal  agree- 
ment to  execute  and  deliver  a  bond  secured  by  a  mort- 
•gage  on  real  estate.  From  a  judgment  of  tlie  general  term, 
(24  N.  Y.  Suppl.  562,)  aflSrming  a  judgment  of  the  special 
term  in  plaintiff's  favor,  defendants  appeal.     AflQrmed. 

Edmund  Luis  Mooney,  for  appellants. 
Frank  H.  Gray,  for  respondent. 

O'Brien,  J. — The  judgment  in  this  action  requires  the 
defendants  to  specifically  perform  a  verbal  agreement  to 
execute  and  deliver  to  the  plaintiff  a  bond  and  mortgage 
of  $3,500,  upon  a  parcel  of  land  in  Westchester  county, 
containing  about  sixty  acres.  The  facts  found  by  the 
learned  trial  judge  indicate  that  the  general  result  was 
entirely  just,  but  some  questions  of  law  were  pressed  upon 
the  argument  in  this  court  that  perhaps  are  not  free  from 
diflBculty.  On  December  14,  1891,  the  plaintiff  con- 
veyed to  the  defendant  Winne  certain  real  property  at 
Newark,  in  the  state  of  New  Jersey,  for  which  the  de- 
fendant transferred  to  him  certadn  securities,  and  among 
them  a  bond  and  mortgage  upon  a  house  in  the  city  of 
New  York  for  $3,500.  The  court  has  found  that  the 
mortgage  was  worthless  in  fact,  and  that  the  plaintiff  was 
induced  to  take  it  by  means  of  fraud  practiced  upon  him  by 
the  defendant's  agent,  who  negotiated  the  agreement  for  the 
purchase  of  the  property.  Subsequently,  and  in  the  early 
part  of  January,  1892,  the  plaintiff  called  the  attention  of 
the  purchaser  to  the  circumstances  connected  with  this 
mortgage  upon  which  his  claim  of  fraud  was  based,  and  to 
its  character  and  value  as  a  security,  and  thereupon,  as  is 
alleged  and  found,  she  agreed  to  execute  and  deliver,  in  its 
place,  the  mortgage  upon  the  Westchester  property.     This 
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agreement  she  failed  to  perform,  but,  on  the  contrary,  about 
two  weeks  after,  she  conveyed  the  property  to  the  defendant 
Cavanagh.  The  trial  court  found  that  this  conveyance  was 
without  any  consideration,  and  made  for  the  purpose  of 
defrauding  the  plaintiff,  and  evading  any  obligation  to 
execute  a  mortgage  thereon  to  the  plaintiflF,  and  was  in  fact 
fraudulent  and  void.  These  are  the  main  facts  upon  which 
the  judgment  rests,  and  while  at  some  points,  it  may 
be,  there  is  some  conflict  in  the  evidence,  yet  it  cannot  be 
said  that  any  of  the  findings  are  unsupported  by  proof. 

The  learned  counsel  for  the  defendants  contends  that  the 
subsequent  promise  to  give  the  mortgage  is  void  by  the 
6th  section  of  the  statute  of  frauds.  The  statute  has  not 
been  pleaded  as  a  defence,  and  hence  it  might  well  be  held 
that  the  defendants  cannot  now  be  heard  to  urge  or  invoke 
it  as  an  answer  to  the  plaintiff's  claim  for  specific  perform- 
ance :  Crane  v.  Powell,  139  N,  Y.  379,  34  N.  E.  Rep.  911. 
But  we  think  the  contention  can  be  met  and  answered 
upon  broader  grounds.  The  plaintiff  conveyed  the  title  to 
this  property  to  the  defendant,  and  from  all  the  facts  dis- 
closed the  original  agreement  was  good  in  equity  by  reason 
of  part  performance  on  both  sides,  but  to  the  extent  of  the 
amount  of  the  mortgage  the  purchaser  never  fully  paid  the 
purchase  price.  The  fact  that  her  agent  induced  the 
plaintiff  by  fraud  to  take  a  worthless  mortgage  and  the 
bond  of  an  insolvent  person  in  part  payment  does  not 
change  the  case  nor  strengthen  her  defence.  The  defend- 
ant having  obtained  the  title  and  possession,  there  can  be 
no  doubt  with  respect  to  the  power  of  a  court  of  equity  to 
compel  her  to  transfer  to  the  plaintiff  the  property  which 
she  agreed  to  give  in  exchange.  The  mortgage  that  she  did 
transfer,  however,  represented  nothing,  and  that  part  of  her 
agreement  is  still  unperformed.  She  recognized  this 
situation  by  her  promise  to  give  another  mortgage  upon 
other  property  as  a  substitute  for  the  worthless  one  which 

her  agent  had  induced  the  plaintiff  to  accept  by  means  of 
35 
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fraud.  This  promise  cannot  be  regarded  as  a  separate 
and  independent  agreement.  It  was  a  mere  modification 
of  the  original  agreement  under  which  she  obtained  the 
title  to  the  New  Jersey  property,  and  a  part  of  it.  Had  she 
stipulated  in  the  first  instance  to  give  the  mortgage  in 
question  as  part  payment  of  the  price  of  the  property  con- 
veyed to  her,  it  would  be  difficult  to  answer  a  demand  for 
specific  performance.  The  fact  that  the  last  agreement  was 
made  for  the  purpose  of  repairing  an  injury  to  the  plaintiff 
through  fraud  cannot  put  him  in  a  more  unfavorable  posi- 
tion than  he  would  have  occupied  hstd  it  been  made  in  the 
first  instance.  In  equity  the  defendant's  promise  to  give 
the  mortgage  in  question  may  be  regarded  as  relating  back 
to  the  original  agreement,  and  forming  part  of  it,  or  at  least 
a  modification  of  it,  upon  sufficient  consideration.  When 
a  party  obtains  title  to  real  estate,  accompanied  by  posses- 
sion, upon  a  verbal  agreement  to  transfer  in  payment  of 
the  same  to  the  grantor  other  property,  real  or  personal,  the 
statute  of  frauds  does  not  always  apply,  and  equity  will 
enforce  the  agreement,  since  it  would  be  a  fraud  on  the 
part  of  the  grantee  to  refuse.  Such  an  agreement  is  not 
executory,  but  completely  executed  on  the  part  of  the 
grantor,  and  the  purchaser  alone  is  in  default.  Cases  of 
this  character  have  never  been  considered  as  within  the 
statute :  Sprague  v.  Cochran,  144  N.  Y.  104,  38  N.  E.  Rep. 
1000;  Beardsley  v.  Duntley,  69  N.  Y.  577;  Newman  v. 
Nellis,  97  N.  Y.  285 ;  Miller  v.  Ball,  64  N.  Y.  286  ;  Free- 
man V.  Freeman,  43  N.  Y.  37.  Therefore,  by  part  perform- 
ance, the  original  agreement  was  in  equity  taken  out  of  the 
operation  of  the  statute  of  frauds,  and,  for  all  the  purposes  of 
this  case,  was,  under  the  circumstances,  as  valid  as  if  in 
writing ;  and,  this  being  so,  a  subsequent  verbal  modifica- 
tion of  it,  with  respect  to  the  manner  of  performance,  was 
not  within  the  letter  or  the  spirit  of  the  statute :  2  Reed,  St. 
Frauds,  §  468  ;  Blanchard  v.  Trim,  38  N.  Y.  225  ;  Oi-gan  r. 
Stewart,  60  N.  Y.  419 ;  Cummings  v.  Arnold,  3  Mete.  (Mass.) 


ROBERGE   V.  WINNB.  547 

486 ;  Packer  v.  Steward,  34  Vt.  127.  There  was  no  change 
in  the  terms  of  the  original  contract,  but  only  the  sub- 
stitution, with  respect  to  a  single  item,  of  one  mode  of 
performance  for  another :  Goss  v.  Lord  Nugent,  2  Nev.  & 
M.  28. 

It  appears  that  the  plaintiff,  after  the  subsequent  agree- 
ment was  made  to  give  the  mortgage  in  question,  filed  a  bill 
■  in  equity  in  the  court  of  chancery  of  New  Jersey  to  rescind 
the  whole  transaction  on  the  ground  of  fraud,  and  to 
compel  the  defendant  to  convey  back  the  property.  It  is 
urged  that  the  plaintiff  thereby  elected  to  resort  to  another 
and  inconsistent  remedy  and  is  now  bound  by  that  election. 
This  general  proposition  is  sustained  by  authority  :  Terry  v. 
Munger,  121  N.  Y.  161,  24  N.  E.  Rep.  272  ;  Pryor  v.  Foster, 
130  N.  Y.  171,  29  N.  E.  Rep.  123  ;  Bach  u  Tuch,  126  N.  Y. 
63,  26  N.  E.  Rep.  1019 ;  Mills  v.  Parkhurst,  126  N.  Y.  89, 

26  N.  E.  Rep.  1041 ;  Grossman  v.  Rubber  Co.,  127  N.  Y.34, 

27  N.  E.  Rep.  400.  But  its  application  to  this  case  is  not 
so  clear.  Where  such  an  election  has  once  been  made, 
with  full  knowledge  of  all  the  facts,  the  first  action  operates 
substantially  as  a  bar  to  a  subsequent  one  by  the  same 
plaintiff  to  enforce  another  and  inconsistent  remedy.  Of 
course,  it  is  just  as  necessary  to  plead  such  a  defence  as  it 
is  to  plead  a  former  adjudication  or  another  suit  pending 
for  the  same  cause  of  action.  The  answer  contains  no  such 
defence,  and  hence  the  learned  counsel  for  the  defendants, 
fully  appreciating  this  difficulty,  contends  that  a  failure  to 
set  up  the  defence  is  not  now  material,  since  the  facts  were 
fully  established  at  the  trial  without  objection.  If  this 
contention  could  be  held  to  be  correct  as  a  matter  of  fact,  it 
is  quite  likely  that  he  would  now  be  entitled  to  the  benefit 
of  the  point:  Fallon  v.  Lawler,  102  N.  Y.  228,  6  N.  E.  Rep. 
392  ;  Knapp  v.  Simon,  96  N.  Y.  284  ;  Moffatt  v.  Fulton,  132 
N.  Y.  513, 30  N.  E.  Rep.  992  ;  Wells  v.  Association,  120  N.  Y. 
630,  24  N.  E.  Rep.  276 ;  Frear  v.  Sweet,  118  N.  Y.  454,  23 
N.  E.  Rep,  910  ;  Tarbell  v.  Shipping  Co.,  110  N.  Y.  170, 17 
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N.  E.  Rep.  721.  Where  a  cause  of  action  or  defence  not 
embraced  within  the  scope  of  the  pleadings  has  been 
established  by  consent  or  without  objection  at  the  trial,  the 
point  that  the  pleading  was  not  sufficient  to  permit  the  trial 
of  such  an  issue  cannot  be  made  for  the  first  time  on  ap« 
peal.  But  we  think  that  the  defendant  did  not  establish 
the  necessary  facts  so  clearly  and  conclusively  as  to  entitle 
her  now  to  take  the  benefit  of  such  a  defence  without  plead- 
ing. The  only  proof  in  the  record  to  sustain  such  a  defence 
is  a  certified  copy  of  a  bill,  filed  in  the  court  of  chancery 
of  New  Jersey  on  January  19, 1892.  It  is  in  the  form 
of  a  petition  addressed  to  the  chancellor,  but  is  not  signed 
or  verified  by  the  plaintiff.  It  is  signed  by  two  persons 
who  describe  themselves,  one  as  the  solicitor,  and  the  other 
as  the  attorney,  for  the  complainant.  So  far  as' appears, 
nothing  was  done  except  to  file  this  paper.  It  does  not 
appear  that  any  process  or  notice  was  ever  served  upon  the 
defendant,  nor  does  it  appear  what  was  the  significance  or 
legal  effect  of  a  paper  thus  filed  under  the  law  of  that  state, 
since  there  is  no  proof  on  the  subject.  The  trial  court  did 
not  find  that  the  plaintiff  had,  prior  to  the  commencement 
of  this  action,  elected  to  pursue  another  and  inconsistent 
remedy,  with  knowledge  of  all  the  facts ;  and  such  a  find- 
ing, or  at  least  conclusive  proof  on  that  subject,  is  necessary 
to  enable  this  court  to  give  effect  to  such  a  defence.  On 
the  contrary,  the  court  refused  to  make  such  a  finding  upon 
the  proof,  and  we  think  that  the  defendant  did  not  go  far 
enough  into  proof  on  this  subject  to  enable  her  now  to 
claim  that  such  refusal  was  error.  There  was  nothing  to 
show  that  the  plaintiff  in  this  action  had  ever  seen  the 
petition,  and  its  language  is  evidently  that  of  the  solicitor 
or  attorney.  Since  the  defendant,  by  her  answer,  gave  no 
notice  to  the  plaintiff  of  her  intention  to  rely  upon  any  such 
defence,  she  is  now  bound  to  show  by  the  record  that 
enough  came  out  on  the  trial  to  require  this  court  to  say,  as 
matter  of  law,  that  the  plaintiff  had,  with  knowledge  of 


ROBERGE   r.  WINNE.  549 

all  the  facts,  made  his  election  by,  at  least,  the  commence- 
ment of  an  action.  The  record,  we  think,  falls  far  short  of 
disclosing  such  a  state  of  facts. 

It  is  also  urged  that  the  verbal  agreement  to  give  the 
mortgage  in  question  was  too  indefinite  and  uncertain  in  its 
terms  to  justify  a  judgment  for  specific  performance.  This 
proposition  is  based  upon  the  circumstance  that  there  was 
no  proof  as  to  the  rate. of  interest  it  was  to  draw  or  the  time 
it  was  to  run.  But  we  think  that  the  defendant's  promise 
to  substitute  a  good  security  for  a  worthless  one  fairly  im- 
plied that  the  new  mortgage  was  to  draw  the  same  rate  of 
interest  and  run  the  same  period  of  time  as  the  one  which 
it  was  to  replace.  The  trial  court  found  that  the  agreement 
was  to  give  a  new  bond  and  mortgage  at  one  year  at  six  per 
cent.,  and  the  judgment  requires  the  defendant  to  execute 
the  mortgage  according  to  these  terms.  The  agreement, 
under  the  circumstances,  implied  a  promise  to  give  a  mort- 
gage bearing  legal  interest.  The  evidence  tended  to  show 
that  at  the  time  of  the  trial  the  first  mortgage  was  past  due. 
The  agreement  that  the  mortgage  should  have  a  year  to 
run  was  not  unrea,sonable,  and  affords  to  the  defendant  no 
just  ground  of  complaint.  A  verbal  agreement  of  this 
character  will  not  be  permitted  to  fail  in  equity  because  the 
parties  have  not  distinctly  specified  all  the  details,  but  the 
court  will  look  to  the  substance  of  the  transaction,  and  in 
this  case  that  was  that  the  defendant  should  give  a  new 
mortgage  in  place  of  the  old  one.  There  can  be  no  claim 
that  the  decree  does  any  injustice  to  the  defendant  with  re- 
spect to  the  terms  of  the  mortgage  which  it  requires  her  to 
execute.  If  she  in  fact  agreed  to  replace  the  worthless 
security  with  a  good  one,  as  the  trial  court  has  found,  the 
terms  of  payment  are  sufficiently  favorable. 

The  defendant's  counsel  produced  at  the  trial  an  unsigned 
paper,  which  her  agent  had  drawn,  or  procured  to  be  drawn, 
before  the  land  was  conveved.  It  was  claimed  that  this 
paper,  though  never  executed,  contained  the  terms  of  the 
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original  agreement^  and  if  there  was  any  dispute  on  that 
point  it  was  perhaps  admissible,  if  shown  to  embodj'  their 
verbal  negotiations :  Eager  v,  Crawford,  76  N.  Y.  97.  But 
there  was  really  no  question  as  to  what  the  defendant  was 
to  receive  and  how  she  was  to  pay  for  the  property.  The 
issue  was  in  regard  to  the  fraud,  which  consisted  of  state- 
ments of  certain  facts  on  the  one  side,  and  reliance  upon 
the  truth  of  those  statements  on  the  other.  Whether  the 
paper  contained  anything  that  threw  any  light  upon  this 
issue  we  cannot  know,  since  it  does  not  appear  in  the  record. 
The  defendant's  counsel,  now  insisting  upon  an  exception 
to  the  ruling  of  the  court  excluding  the  writing,  is  bound 
to  show  that  it  contained  some  competent  evidence  on  the 
questions  in  controversy,  or  some  of  them ;  and  we  cannot 
say  from  what  took  place  on  the  trial,  as  disclosed  by  the 
record,  that  it  did,  or  that  the  ruling  was  prejudicial  to  the 
defendant.  Moreover,  it  did  not  appear  that  the  plaintiff 
had  ever  seen  or  read  the  paper  offered.  The  defendant's 
agent  and  attorney  in  fact,  who  transacted  the  business  for 
her,  testified  in  substance  that  he  left  a  copy  of  it  with  him  ; 
but  the  plaintiff,  who  was  made  a  witness  on  this  point  for 
the  defendant,  testified,  in  substance,  that  the  paper  which 
he  saw  was  not  a  copy  of  the  one  offered.  It  is  apparent, 
therefore,  that  before  the  paper  offered  could  have  been  ad- 
mitted the  court  had  to  decide  a  preliminary  question  of 
fact  whether  the  plaintiff  had  such  knowledge  of  the  con- 
tents of  the  unsigned  paper  as  to  make  it  binding  upon 
him  as  evidence,  and  in  deciding  this  question  against  the 
defendant  we  cannot  say,  as  matter  of  law,  that  the  learned 
judge  was  in  error. 

On  the  whole,  we  think  that  the  learned  counsel  for  the 
defendants  has  failed  to  show  that  any  legal  error  was 
committed  that  would  warrant  this  court  in  disturbing 
the  judgment,  and  it  should,  therefore,  be  affirmed,  with 
costs. 
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Finch,  J.,  concurs.  Andrews,  C.  J.,  and  Peckham, 
Gray,  and  Bartlett,  JJ.,  concur  in  result.  Haight,  J., 
not  sitting. 

Judgment  affirmed. 

INDEFINITEITESSS    AND   UNCEBTAINTY  A    BAB    TO 

SPECIFIC  PEBFOBMANCE. 

1.  A  Contract  Must  be  Definite  and  Certain,  in  Order  to  be 
Enforced.— In  order  to  entitle  the  complainant  to  a  decree  for 
specific  performance,  the  contract  which  he  seeks  to  enforce 
must  be  definite  and  certain  in  all  essential  particulars,  or  be 
capable  of  being  made  so  from  an  examination  of  its  terms  and 
matters  therein  referred  to,  without  the  aid  of  extrinsic  evidence. 
If  this  is  not  the  case,  the  court  on  the  one  hand  cannot  know 
what  are  the  equities  of  the  parties,  or  what  the  matters  which 
it  is  asked  to  carry  into  effect ;  and  on  the  other,  it  cannot  read 
into  the  contract  terms  which  are  not  found  there,  either  actually 
or  by  implication,  so  as  to  make  these  questions  certain  and 
determinate.  Accordingly,  any  indefiniteness  or  uncertainty  in 
the  contract  as  alleged  and  proved,  will  be  sufficient  to  defeat 
the  claim  for  specific  performance,  if  it  be  in  matters  essential 
to  the  substance  of  the  contract ;  e,  g.,  in  the  date  at  which  any 
of  its  provisions  are  to  be  performed,  in  its  duration,  in  the 
parties  thereto,  in  the  consideration  therefor,  in  the  subject- 
matter,  or  in  any  of  the  terms  and  conditions  stated  therein  : 
Elliot  V.  Hele,  1  Vern.  406 ;  Lindsay  v.  Lynch,  2  Sch.  <fe  I^f.  1 ; 
Walpole  t7.  Orford,  3  Ves.  420 ;  Colson  v.  Thompson,  2  Wheat 
336 ;  Carr  v.  Duval,  14  Pet.  77  ;  Kendall  v,  Almy,  2  Sumn.  (U. 
8.)  278 ;  Walcott  v.  Watson,  53  Fed.  Rep.  429 ;  Mintum  v.  Baylis, 
33  Cal.  129 ;  Winter  v.  Goebner,  (Colo.)  40  Pac.  Rep.  570,  affirm- 
ing  2  Colo.  App.  259  ;  Todd  v.  Diamond  State  Iron  Co.,  8  Del. 
372 ;  Southern  Life  Ins.  &  Trust  Co.  v.  Cole,  4  Pla.  359 ;  Miller  t?. 
Gotten,  5  Ga.  341 ;  Fitzpatrick  v.  Beatty,  6  III.  454 ;  Gaslight  & 
Coke  Co.  of  New  Albany  t.  City  of  New  Albany,  139  Ind.  660 ; 
Day  V.  Griffith,  15  Iowa,  104 ;  Madox  v.  M'Quean,  3  A.  K. 
Marsh.  (Ky.)  400 ;  Burke  v.  Creditors,  9  La.  Ann.  56 ;  McMurtrie 
V.  Bennette,  Harr.  (Mich.)  124;  McClintock  v.  Laing,  22  Mich. 
212;  Montgomery  v,  Norris,   1    How.    (Miss.)  499;  Clarke  v. 
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Koenig,  36  Neb.  572  ;  Rockwell  v,  Lawrence,  6  *N.  J.  Eq.  190; 
Lokerson  v.  Stillwell,  13  N.  J.  Eq.  357 ;  McKibbin  v.  Brown,  14 
N.  J.  Eq.  13 ;  Brown  v.  Brown,  33  N.  J.  Eq.  650;  Coles  v.  Bowne, 
10  Paige  Ch.  (N.  Y.)  526;  Milliman  v.  Huntington,  68  Hun, 
(N.  Y.)  258 ;  State  v.  Baum,  6  Ohio,  383 ;  Tiernan  v.  Gibney,  24 
Wis.  190.  This  rule  is  applied  with  greater  strictness  as  to  repre- 
sentatives of  either  or  both  of  the  contracting  parties,  whether 
executors,  administrators,  or  assignees,  than  as  to  the  parties 
themselves:  Kendall  v.  Almy,  2  Sumn.  (U.  S. )  278 ;  Montgomery 
V.  Norris,  1  How.  (Miss.)  499 ;  Odell  v.  Morin,  5  Oreg.  96.  A  con- 
tract will  be  enforced,  however,  whenever,  from  the  entire  instru- 
ment, the  intention  of  the  parties  can  be  ascertained :  White  v. 
Hermann,  51  111.  243 ;  or  whenever  its  terms  can  be  made  clear 
by  the  introduction  of  parol  evidence,  germane  to  the  contract,  to 
explain  or  identify  the  matters  referred  to :  Alba  v.  Strong,  94  Ala. 
163 ;  Towle  v.  Carmelo  Land  &  Coal  Co.,  99  Cal.  397;  Ross  v.  Purse, 
17  Colo.  24 ;  Kyle  v.  Rhodes,  71  Miss.  487 ;  Ballou  r.  Sherwood, 
32  Neb.  666 ;  and  if  the  uncertainty  is  due  to  the  fault  of  the  de- 
fendant, the  court  will  grant  relief,  if  possible :  Horton  v,  McKee, 
68  Fed.  Rep.  404.  A  letter  from  a  land  company  to  a  manufac- 
turing company,  promising  that,  if  they  will  locate  a  factory 
upon  their  property,  they  will  donate  to  them  a  certain  amount 
of  land,  and  will  promptly  build  or  cause  to  be  built  to  it  a  side 
track,  sets  forth  a  contract  sufficiently  certain  to  be  specifically 
enforced :  Southern  Pine  Fibre  Co.  v.  North  Augusta  Land  Co., 
50  Fed.  Rep.  26. 

2.  Unoertainty  as  to  Time  of  Performanoe.— A  contract 
cannot  be  specifically  enforced  if  it  is  indefinite  as  to  the  time 
at  which  any  of  its  provisions  are  to  be  performed  :  Fitzpatrick 
V,  Nolan,  1  Ir.  Ch.  R.  671 ;  May  v.  Thomson,  20  Ch.  D.  705; 
Easton  v.  Millington,  105  Cal.  49 ;  Roberts  v,  Campbell,  69 
Iowa,  675;  Whitehill  v,  Lowe,  10  Utah,  419.  Accordingly,  a 
contract  which  provides  that  a  portion  of  the  purchase  money 
may  stand  upon  credit,  without  fixing  the  time  when  it  is  to 
become  due  and  payable,  cannot  be  enforced:  Williams  v. 
Stewart,  25  Minn.  516 ;  Foot  v.  Webb,  59  Barb.  (N.  Y.)  38 ; 
Schmeling  v.  Kriesel,  45  Wis.  325 ;  nor  can  an  agreement  in  a 
lease,  that  if  the  premises  are  for  sale  at  any  time,  the  lessee 
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shall  have  the  refusal  of  them  :  Fogg  v.  Price,  145  Mass.  513  ; 
but  see  Hayes  v,  O'Brien,  149  111.  403.  An  uncertainty 
of  this  kind  may  be  rendered  certain,  however,  either  by  the 
happening  of  a  contingency  on  which  it  depends,  or  by  pre- 
formance  of  his  part  of  the  contract  by  the  complainant. 
Thus,  the  mere  fact  that  in  a  contract  by  a  father  to  convey 
land  to  his  son  in  consideration  that  the  latter  will  take  care  of 
him  and  turn  over  to  him  annually  a  certain  proportion  of  the 
crops,  the  time  at  which  the  deed  is  to  be  given  is  not  fixed,  is 
not  such  an  uncertainty  as  will  prevent  the  specific  perform- 
ance of  the  contract  after  the  father's  death  :  Lamb  v,  Hinman, 
46  Mich.  112. 

3.  XJnoertainty  as  to  Duration  of  Contraot.— If  a  contract  is 
indefinite  as  to  its  duration,  and  that  cannot  be  otherwise 
determined,,  equity  will  refuse  to  enforce  it :  Firth  v,  Ridley,  33 
Beav.  516 ;  Myers  v,  Forbes,  24  Md.  598.  Accordingly,  an 
agreement  that  one  may  erect  and  occupy  an  office  on  the  land 
of  another  as  long  as  he  may  desire^  cannot  be  specifically 
enforced :  Nelson  v,  Kelly,  91  Ala.  569.  A  contract,  however, 
is  not  necessarily  so  uncertain  as  to  be  incapable  of  enforce- 
ment, simply  because  its  duration  is  not  absolutely  fixed. 
Thus,  in  Graves  v.  Key  City  Gas  Co.,  83  Iowa,  714,  a  contract  to 
supply  gas  for  all  ordinary  purposes  to  the  plaintiflf's  residence, 
ffOQ  of  cost,  for  a  period  "  not  exceeding  twenty  years,"  was 
held  to  be  certain,  and  binding  on  the  defendant  as  long  as  the 
plaintiff  should  occupy  his  residence.  So,  an  agreement  to 
supply  water  "  for  three  years  or  longer,"  at  the  option  of  one 
of  the  parties,  is  not  void  for  indefiniteness:  Christian  &  Craft 
Grocery  Co.  v,  Bienville  Water  Supply  Co.,  (Ala.)  17  So.  Rep. 
352 ;  but  an  election  to  continue  the  service  from  "  month  to 
month,"  or  "  for  three  years,  reserving  the  right  to  elect  to  con- 
tinue the  service  thereafter,"  is  too  indefinite  to  be  enforced  :  Id, 

4.  Uncertainty  as  to  Parties.— A  contract  will  not  be  spe- 
cifically enforced  if  it  is  uncertain  and  indefinite  as  to  the 
parties  thereto :  Mayor  of  Oxford  v.  Crow,  [1893]  3  Ch.  535 ; 
McCormicki;.  Hammersley,  1  D.  C.  App.  313;  Winter  t?.  Trainor, 
151  111.  191;  Hall  v.  McLeod,  2  Mete.  (Ky.)  98;  and,  conse- 
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quently,  a  contract  for  the  purchase  of  land  which  does  not 
name  any  one  as  grantee  is  not  enforceable  by  the  owner  of  the 
land :  Shipman  v.  Campbell,  79  Mich.  82.  Similarly,  it  has  been 
held  that  a  contract  by  which  A.  agreed  that  in  consideration 
that  B.  would  take  care  of  and  support  A.  during  life,  he  would 
assure  to  B.  and  his  feunily  his  (A.'s)  house  and  lot  after  his 
death,  and  would  secure  the  title  by  placing  in  escrow  a  deed  to 
such  members  of  B.'s  family  as  he  (A.)  should  choose,  could 
not  be  specifically  enforced  because  of  the  want  of  certainty 
as  to  the  persons  to  whom  the  conveyance  or  devise  was  to  be 
made :  Stanton  v.  Miller,  58  N.  Y.  192.  But  the  fact  that  the 
purchaser  of  land  is  described  in  the  contract  as  "  Mr.  Lee  "  is 
only  a  latent  ambiguity,  which  will  not  necessarily  prevent 
specific  performance :  Lee  v.  Cherry,  85  Tenn.  707. 

6.  Uncertainty  as  to  Consideration.— If  a  contract  is  not 
definite  and  certain  as  to  the  consideration  on  which  it  rests,  a 
decree  of  specific  performance  will  be  refused  :  Iron  Age  Pub. 
Co.  V.  Western  Union  TeL  Co.,  83  Ala.  498;  Roes  v.  Purse,  17 
Colo.  24  J  Burkhalter  v.  Jones,  32  Kans.  5 ;  Wright  v.  Wright, 
31  Mich.  380 ;  Bumpus  v,  Bumpus,  53  Mich.  346 ;  Weaver  v. 
Shenk,  154  Pa.  206.  Accordingly,  a  contract  for  the  sale  of 
land,  the  consideration  of  which  is  that  the  purchaser  shall 
erect  thereon  "  a  certain  building,"  without  any  further  de- 
scription :  Mastin  v.  Halley,  61  Mo.  196 ;  and  a  contract  to 
let  another  have  a  piece  of  land  for  less  than  any  other  uxndd 
give  for  it :  Bromley  v.  Jeflferies,  2  Vern.  415 ;  or  to  let  one  have 
a  lease  at  the  same  rent  as  might  be  obtained  from  other 
parties  :  Gelston  v.  feigmund,  27  Md.  334 ;  cannot  be  enforced. 
But  a  contract  is  not  void  on  this  ground  if  it  contains  any 
data  from  which  the  consideration  can  be  determined :  Ross  r. 
Purse,  17  Colo.  24.  Thus,  if  it  specifies  that  the  consideration 
shall  be  fixed  by  named  arbitrators,  it  is  sufficiently  certain, 
unless  they  disagree :  Emery  v,  Wase,  5  Ves.  846 ;  Milnes  r. 
Gery,  14  Ves.  401 ;  Blundell  v.  Brettargh,  17  Ves.  232 ;  Gourlay 
V.  Duke  of  Somerset,  19  Ves.  429 ;  Herrman  v.  Babcock,  103  Ind. 
461 ;  Maury  v.  Post,  55  Hun,  (N.  Y.)  454 ;  or  if  the  agreement 
is  to  sell  at  a  fair  price,  for  then  the  court  may  adopt  proper 
means  to  ascertain  it :  Milnes  v,  Gery,  14  Ves.  401 ;  and  when 
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an  option  is  given  to  purchase  at  the  same  price  that  any  other 
person  or  purchaser  may  offer  it  will  be  enforced  :  Hayes  v. 
O'Brien,  149  111.  403.  A  contract  may  also  be  certain  if  it 
leaves  the  consideration  to  be  fixed  by  one  of  the  parties,  if  he 
does  so  fix  it ;  but  if  he  dies  without  having  done  so,  the  con- 
tract is  then  incapable  of  enforcement :  Graham  v.  Call,  5  Munf. 
(Va.)  396. 

6.  Uncertainty  as  to  Subjeot-Matter.— If  a  contract  does  not 
specify  its  subject-matter  clearly  and  definitely,  it  will  not 
be  enforced :  Taylor  v.  Gilbertson,  2  Drew.  391 ;  Magee  v, 
McManus,  70  Cal.  553 ;  Wollensak  v.  Briggs,  20  111.  App.  50. 
Accordingly,  an  agreement  for  the  sale  of  "  an  interest "  in  a 
mine,  without  defining  it :  Berry  v.  Woodbum,  (Cal.)  40  Pac. 
Rep.  802 ;  for  the  sale  of  five  hundred  head  of  cattle,  to  be 
selected  out  of  a  large  herd:  McLaughlin  v.  Piatti,  27  Cal. 
451 ;  for  the  conveyance  of  five  acres  of  land,  to  be  selected  by 
the  vendee's  *agent :  Patrick  v.  Sears,  19  Fla.  856 ;  for  the  sale 
of  "  the  houses  on  Smithfield  street :"  Hammer  i?.  McEldowney, 
46  Pa.  334  ;  and  a  contract  by  which  a  railroad  company  stip- 
ulated to  "  build  and  keep  in  repair  such  bridges  as  may  be 
necessary  "  over  lands  granted  to  it,  for  a  right  of  way,  have 
been  held  to  be  too  indefinite  to  be  the  subject  of  a  decree  for 
specific  performance.  On  the  other  hand,  a  contract  to  convey 
a  one-half  interest  in  horses  and  ranch,  locating  the  latter : 
Easton  v.  Thatcher,  7  Utah,  99  ;  or  one's  interest  in  specified 
lands :  Ragsdale  v.  Mays,  65  Tex.  255 ;  or  "  my  right  in  my 
father's  estate :"  Ryder  ».  Loomis,  161  Mass.  161 ;  to  convey  all 
the  grantor's  stump  lands  in  two  townships,  within  one  and 
one-half  or  two  miles  of  a  designated  creek :  Combs  v.  Scott, 

• 

76  Wis.  662 ;  and  to  build  "  a  neat  and  good  bridge,  and  a  neat 
and  tasteful  railroad  station  :"  Lawrence  v.  Saratoga  Lake  Ry. 
Co.,  36  Hun,  (N.  Y.)  467 ;  are  sufficiently  definite.  So,  in 
Preston  Natl.  Bk.  v,  George  T.  Smith  Middlings  Purifier  Co., 
84  Mich.  364,  it  was  held  that  an  agreement  that  recited  that  a 
corporation  set  aside  and  assigned  to  a  bank,  as  collateral  secu- 
rity, $150,000  "  of  such  good  and  collectible  accounts  now  exist- 
ing, or  that  shall  hereafter  accrue  or  be  acquired  in  the  conduct 
of  the  business  of  the  corporation,"  was  sufficiently  certain,  in 
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that  it  allowed  the  bank  to  select  $150,000  of  the  best  accounts  of 
the  corporation,  and  could  be  specifically  enforced.  Further,  an 
agreement  to  give  so  much  of  a  specified  thing  as  may  be  neces- 
sary for  a  specified  purpose :  e,  g.,  so  much  of  a  certain  piece  of 
land  as  may  be  necessary  for  a  road — is  not  uncertain,  and  may 
be  enforced ;  when  the  quantity  is  selected,  the  right  of  select- 
ing its  position  belongs  to  the. promisee  :  Rumble  t;.  Heygate, 
18  W.  R.  749.  In  Waters  v.  Bew,  52  N.  J.  Eq.  787,  [1  Am. 
&  Eng.  Eq.  Dec.  183,]  it  was  decided  that  a  contract  to  convey 
lands  reserving  to  the  grantor  a  right  of  way  not  located,  would 
be  enforced,  as  the  contract  gave  the  grantor  the  right  to  desig- 
nate it  in  the  deed ;  but  the  reservation  of  **  the  necessary  land 
for  making  a  railway  "  has  been  held  void  for  uncertainty : 
Pearce  v.  Watts,  20  L.  R.  Eq.  492.  Such  a  contract  or  reser- 
vation, however,  will  in  any  case  become  sufficiently  certain,  if 
the  road  is  laid  out  by  the  grantee  with  the  acquiescence  of  the 
grantor :  Purinton  v.  Northern  111.  R.  R.  Co.,  46  111.  297 ;  or  if 
the  terminal  points  are  fixed :  Puttman  v.  Halt^y,  24  Iowa, 
425. 

7.  Lands  Must  be  Described  Sufficiently  to  be  IdentifiecL— 

A  contract  for  the  sale  of  lands  cannot  be  enforced  if  it  does 
not  so  describe  or  refer  to  the  lands  that  they  can  be  identified 
without  going  outside  of  the  contract :  Preston  v.  Preston,  95 
U.  S.  200 ;  Alba  v.  Strong,  94  Ala.  163 ;  Jolmson  v.  Craig,  21 
Ark.  533 ;  Jordan  v,  Deaton,  23  Ark.  704 ;  Ferris  v.  Irving,  28 
Cal.  645;  Crockett  v.  Green,  3  Del.  Ch.  466;  Brix  v.  Ott,  101 
111.  70 ;  Hamilton  v,  Harvey,  121  111.  469 ;  Jordan  v.  Fay,  40 
Me.  130 ;  Schwanebeck  v.  Smith,  77  Md.  314 ;  Lynes  v,  Hayden, 
119  Mass.  482;  Ramsdell  v.  Millerd,  Harr.  (Mich.)  373;  Mun- 
sell  V,  Loree,  21  Mich.  491 ;  Wiegert  v.  Franck,  56  Mich.  200; 
Sawyer  v,  Wallace,  47  Minn.  395 ;  Ham  v,  Johnson,  55  Minn. 
115;  Shelton  v.  Church,  10  Mo.  774;  Ryan  v,  Davis,  5  Mont 
505 ;  Camden  &  Amboy  R.  R.  Co.  v,  Stewart,  18  N.  J.  Eq.  489 ; 
Carr  v,  Passaic  Land  Imp.  &  Bldg.  Co.,  22  N.  J.  Eq.  85 ;  Prater  v. 
Metier,  3  Hawks,  (N.  C.)  628 ;  Capps  v.  Holt,  5  Jones  Eq.  (N.  C.) 
153 ;  Reed  v.  Reed,  93  N.  C.  462 ;  Parrish  v.  Koons,  1  Pars.  Sel. 
Cas.  (Pa.)  79;  Hammerv.  McEldowney,46Pa.  334;  Cortelyou's 
Appeal,  102  Pa.  576;  Dobson  r.  Litton,  5  Coldw.  (Tenn.)  616; 
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Taylor  v,  Ashley,  15  Tex.  50 ;  Bracken  v.  Hambrick,  25  Tex. 
408 ;  Jones  v.  Carver,  59  Tex.  293 ;  Reed  v,  Lowe,  8  Utah,  39 ; 
Graham  t;.  Hendren,  5  Munf.  (Va.)  185;  Rochester  v,  Yesler, 
6  Wash.  114 ;  Patrick  v.  Horton,  3  W.  Va.  23 ;  Matthews  v.  Jar- 
rett,  20  W.  Va.  415 ;  or  if  it  does  not  designate  the  boundaries 
in  a  similar  manner :  Crockett  v.  Green,  3  Del.  Ch.  466 ;  Island 
Coal  Co.  V.  Streitlemier,  139  Ind.  83 ;  Breaid  v.  Hunger,  88 
N.  C.  297.  Accordingly,  specific  performance  has  been  refused 
of  a  contract  to  sell  "  the  one  hundred  and  twenty  acres  of  land 
in  Shannon  Co.,  Missouri :"  Miller  v,  Campbell,  52  Ind.  125 ; 
to  sell  "  forty  acres  of  the  Spring  Fork  end  of  my  tract  of  one 
hundred  and  forty-seven  acres  on  Beech  Fork  in  Calhoun 
county :"  Westfall  v.  Cottrills,  24  W.  Va.  763 ;  to  sell  "  fifty  acres 
of  land  on  Pond  waters  in  Morgan  Co.,  Ky. :"  Caskey  r.  Wil- 
liams, (Ky.)  lis.  W.  Rep.  11 ;  to  sell  "  part  of  lot  9  in  square 
435,  and  part  of  lot  6  in  square  353  :"  McCormick  v.  Ham- 
mersley,  1  D.  C.  App.  313 ;  to  sell  "  five  acres  in  lot  3,  sec.  23, 
etc.  :"  Nippolt  v.  Kammon,  39  Minn.  372 ;  to  sell  "  two  acres 
and  one  hundred  and  fifty  square  perches  of  land,  commencing 
one  hundred  and  seventy  feet  from  the  south  side  of  Green 
street,  running  parallel  to  Green  street,  with  a  front  of  one  acre 
on  Broad  street :"  Crockett  v.  Green,  3  Del.  Ch.  466 ;  and  to  sell 
"  a  lot  on  the  right  hand  of  S.  street,  going  towards  the  river, 
being  twenty  feet  wide,  and  running  back  to  T.  street,"  when  it 
appeared  that  this  lot  was  simply  part  of  a  larger  tract  owned 
by  the  defendant :  Holthouse's  Appeal,  (Pa.)  12  Atl.  Rep.  340. 
If  part  of  a  contract  to  convey  several  tracts  of  land  is  uncer- 
tain because  of  insufficient  designation  of  one  or  more  of  these 
tracts,  that  part  cannot  be  rejected  as  immaterial  and  perform- 
ance ordered  of  the  residue:  King  v.  Ruckman,  20  N.  J.  Eq. 
316. 

8.  Description  Need  not  be  by  Metes  and  Bounds.- If  the 
contract  describes  the  land  with  certainty,  so  that  it  can  be  at 
once  identified,  it  will  be  enforced.  This  description  need  not 
necessarily  be  by  metes  and  bounds.  Under  the  United  States 
system  of  surveys,  an  agreement  to  convey  "  Lot  8,  Sec.  19,  4  N. 
35  E.,"  contains  no  element  of  uncertainty  :  Ottumwa,  Cedar 
Palls  &  St.  P.  Ry.  Co.  v.  McWilliams,  71  Iowa,  164.    So,  if  the 
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contract  contains  all  elements  necessary  to  identify  the  land  to 
be  conveyed,  except  such  as  may  be  legitimately  proved  by 
parol  evidence,  germane  to  the  contract,  it  is  sufficiently 
certain :  Fowler  v,  Redican,  52  111.  405 ;  Bacon  v.  Leslie,  50 
Kans.  494 ;  Winn  v.  Henry,  84  Ky.  48 ;  Kyle  v.  Rhodes,  71 
Miss.  487  ;  Waring  v,  Ayres,  40  N.  Y.  357  ;  Watson  v.  Baker,  71 
Tex.  739.  Thud,  specific  performance  has  been  decreed  of  a 
contract  to  convey  a  "  store  lot  on  the  comer  of  Presque  Isle 
and  Marsandis  streets  in  Ashland :"  White  v.  Mooers,  86  Me. 
62;  "the  lot  adjoining  Pavonia  Yacht  Club  on  Bay  View 
avenue :"  Champion  v.  Genin,  51  N.  J.  Eq.  38 ;  "  the  premises 
on  the  east  side  of  Belt  street,  and  south  of  Cross  street,  run- 
ning to  the  Port  Warden's  line,  owned  by  the  plaintiff,  and 
occupied  as  a  packing  house  by  W. :"  Kraft  v,  Egan,  76  Md. 

243  ;  "  my  lot  on  the  plat,  in  the  town  of  S ,  on  the  plat  of 

said  town,  on  the  river  bank :"  Colerick  v.  Hooper.  3  Ind.  316 ; 
the  "  Snow  Farm :"  HoUis  v.  Burgess,  37  Kans.  487  ;  the  "  five 
hundred  acres  bought  of  B. :"  Stout  v.  Weaver,  72  Wis.  148; 
"  H.'s  place  at  S. :"  Hodges  v,  Kowing,  58  Conn.  12. 
Further,  an  agreement  to  convey  land  described  as  occupied  by 
the  vendor  or  a  third  person:  Angel  v,  Simpson,  85  Ala.  53; 
Towle  V.  Carmelo  Land  &  Coal  Co.,  99  Cal.  397  ;  Docter  r.  Hell- 
berg,  65  Wis.  415  ;  or  one  which  refers  to  the  property  as  rented 
by  either  party  from  the  other :  Kennedy  v.  Gramling,  33 
S.  Car.  367,  ^^^y  ^®  specifically  enforced ;  and  in  all  such  cases 
parol  evidence  is  admissible,  not  to  identify,  but  to  designate 
the  subject-matter  already  identified  in  the  minds  of  the 
parties,  and  in  the  language  of  the  contract  when  read  in  the 
light  of  the  facts.  But  if  the  vendor  owns  more  than  one  tract 
which  meets  the  description  in  the  contract,  parol  evidence  is 
not  admissible  to  identify  which  is  meant :  Bacon  v.  Leslie,  50 
Kans.  494  ;  Champion  r.  Genin,  51  N.  J.  Eq.  38. 

9.  Description  Sufficient  if  Boundaries  can  be  Ascertained 
firom  Data.— Even  when  the  boundaries  are  indefinite,  if  the 
contract  contains  data  from  which  they  can  be  ascertained  by 
simple  mathematical  calculation,  it  will  be  enforceable.  Thus, 
a  contract  to  convey  "  one  acre  in  the  southwest  comer  of  Sec- 
tion 5,"  will  be  enforced  :  Mann  v.  Higgins,  83  Cat.  66 ;  and  so 
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will  one  to  convey  a  tract  of  land,  "  except  five  acres  at  a  cer- 
tain comer  of  the  tract:"  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Beid- 
ler,  45  Ark.  17;  because  in  either  case  the  land  granted  or 
reserved  will  be  understood  as  intended  to  be  laid  off  in  a 
square.  An  agreement  to  convey  "the  undivided  one-half 
of  that  part  of  said  east  half  of  northeast  quarter  [of  sec- 
tion 16,  township  87,  range  28,  Webster  county,  Iowa,  as 
before  stated]  lying  south  of  the  grove  thereon  "  is  enforce- 
able, a  grove  being  a  landmark  or  natural  monument,  by 
the  aid  of  which  the  exact  quantity  of  land  intended  to  be 
conveyed  can  be  ascertained:  Minneapolis  &  St.  L.  Ry. 
Co.  V,  Cox,  76  Iowa,  306  •  and  a  contract  describing  the 
tract  of  land  to  be  conveyed  as  situate  in  a  specified  county 
and  township,  with  a  front  of  four  hundred  feet  on  a  certain 
road,  beginning  at  a  specified  comer  and  extending  back  along 
the  line  of  another  property  "  and  another  line  to  be  fixed,  suflS- 
cient,  with  said  frontage,  to  make  two  acres  of  land,"  is  suffi- 
ciently certain  to  justify  a  decree  for  specific  performance, 
because  the  rear  line  jcan  be  fixed  by  a  surveyor  with  mathe- 
matical precision :  Felty  v.  Calhoon,  139  Pa.  378.  Moreover, 
if  no  objection  to  the  indefiniteness  of  the  description  is  taken 
at  the  trial,  it  will  be  presumed  on  appeal  that  the  tract  of  land 
in  question  was  well  known  by  the  description  m  the  contract : 
Eggert  V.  Charles  H.  Heer  Dry-Goods  Co.,  102  Mo.  512. 

10.  Unoertainty  as  to  Terms  and  Ck>nditions.— A  contract 
will  not  be  specifically  enforced  if  its  terms  and  conditions  are 
uncertain  :  Harnett  v,  Yeilding,  2  Sch.  &  Let,  549 ;  Gervais  v, 
Edwards,  2  Dr.  &  War.  80 ;  Taylor  v.  Gilbertson,  2  Drew.  391 ; 
Williamson  v,  Wootton,  3  Drew.  210 ;  Rummens  v,  Robins,  3 
De  G.,  J.  <fe  S.  88 ;  European  &  American  Submarine  Tel.  Co.  v. 
EUiot,  12  L.  T.  N.  S.  416 ;  Dolling  v.  Evans,  15  L.  T.  N.  S.  604 ; 
Sturge  V,  Midland  Ry.  Co.,  6  W.  R.  233 ;  Strahan  v.  Graham, 
15  W.  R.  487 ;  Baxendale  v.  Scale,  24  L.  J.  Ch.  385 ;  Mayor  of 
Oxford  V.  Crow,  [1893]  3  Ch.  535 ;  Repetti  v,  Maisak,  6  Mackey, 
(D.  C.)  366  ;  Morrison  v.  Rossignol,  5  Cal.  64 ;  Burnett  v,  Kul- 
lak,  76  Cal.  535 ;  HoUenbeck  v.  Prior,  5  Dak.  298 ;  Peck  v. 
Levinger,  6  Dak.  54 ;  Todd  v.  Diamond  State  Iron  Co.,  8  Houst. 
(Del.)  372;  Thompson  v.  Weeks,  32  111.  App.  642;  HoUiday 
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V,  Hubbard,  45.  Minn.  333 ;  Pomeroy  v,  FuUerton,  113  Mo.  440; 
Wendover  v.  Baker,  121  Mo.  273 ;  Potts  v.  Whitehead,  20  N.  J. 
Eq.  55 ;  Nichols  v,  Williams,  22  N.  J.  Eq.  63 ;  Rutan  v.  Craw- 
ford, 45  N.  J.  Eq.  99 ;  Abeel  v.  RadclifiE,  13  Johns.  (N.  Y.)  297 ; 
Robinson  t?.  Kettletas,  4  Edw.  Ch.  (N.  Y.)  67 ;  Buckmaster  r. 
Thompson,  36  N.  Y.  558 ;  Kayser  v.  Arnold,  124  N.  Y.  674, 
affirming  1  N.  Y.  Suppl.  412 ;  Baurman  v\  Binzen,  16  N.  Y. 
Suppl.  342 ;  Brown  v,  I/)rd,  7  Oreg.  302 ;  Soles  v.  Hickman,  20 
Pa.  180;  Weaver  v.  Shenk,  154  Pa.  206;  Graham  v.  CaU,  5 
Munf.  (Va.)  396 ;  Baker  v.  Glass,  6  Munf.  (Va.)  212 ;  Pigg  v. 
Corder,  12  Leigh,  (Va.)  69;  LitteraU  v.  Jackson,  80  Va.  604. 
Accordingly,  a  contract  which  calls  for  the  giving  of  "  reason- 
able security :"  Ladd  v,  Stevenson,  43  Hun,  (N.  Y.)  541 ;  or  one 
to  take  care  of  and  provide  for  the  complainant  in  case  of  his 
"  general  debility  and  sickness  :"  Mowers  i\  Fogg,  45  N.  J.  Eq. 
120 ;  or  one  which  provides  for  the  renewal  of  a  lease  on  such 
terms  as  the  lessee  might  think  proper  :  Whitlock  v.  Duffield, 
1  Hoff.  Ch.  (N.  Y.)  110;  cannot  be  enforced.  On  the  other 
hand,  equity  will  enforce  contracts  to  reaisonably  heat  and  light 
demised  premises:  Jones  v.  Parker,  163  Mass.  564;  to  secure 
the  purchase  money  of  real  estate  by  mortgage  on  property, 
"  with  at  least  two  for  one :"  Horton  t?.  McKee,  68  Fed.  Rep.  404 ; 
and  not  to  sell  demised  land  without  first  giving  the  lessee  the 
privilege  of  purchasing  it  on  the  same  terms  and  at  the  same 
price  per  acre  as  any  other  person  or  purchaser  might  have 
offered  therefor:  Hayes  v.  O'Brien,  149  111.  403;  see,  however, 
Fogg  V,  Price,  145  Mass.  513.  So,  an  agreement  by  a  railroad 
company,  on  receiving  a  grant  of  a  right  of  way,  to  permit  other 
roads  to  use  it  on  such  terms  as  may  be  agreed  upon  by  such 
companies,  is  sufficiently  certain  to  be  enforced  :  Joy  r.  St 
Louis,  138  U.  S.  1,  affirming  29  Fed.  Rep.  546 ;  and  though  a 
contract  to  convey  land  containing  a  covenant  that  the  grantee 
shall  erect  houses  thereon  suitable  to  the  neighborhood,  of 
brick  or  stone,  or  brick  and  stone,  and  of  good  and  substantial 
character  and  condition,  to  be  completed  within  a  reasonable 
time,  is  to  that  extent  uncertain  and  indefinite,  and  incapable 
of  specific  performance  in  a  court  of  equity,  yet,  when  such 
a  contract  further  provides  that  the  deed  to  be  executed  shall 
contain  a  covenant  for  the  erection  of  the  buildings  and  for- 
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feiture  and  reversion  to  the  grantor  for  violation,  such  deed 
will  be  effective  to  secure  perfom^ance  of  the  covenant  to  build, 
and  equity  will  decree  specific  performance  of  the  contract : 
Pomeroy  v.  Fullerton,  113  Mo.  440. 
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GAGE  V.  FISHER. 
(Supreme  Court  of  North  Dakota.     Nov.  11,  1895.) 

(65  N.  W.  Rep.  809.) 

Equity  will  not  specificAlly  enforce  a  contract  to  give  a  minority  stock- 
holder the  right  to  control  the  stock  of  another  and  vote  it  at  a  stock- 
holders' meeting,  where  the  sole  purpose  is  to  secure  control  of  the 
corporation  by  the  use  of  such  stock. 

ThereforCi  when  such  a  contract  has  been  made,  and  on  the  strength 
of  it  the  promisee  has  suffered  to  pass  beyond  his  control  stock  which,  in 
connection  with  stock  owned  by  him,  would  have  given  him  control  of  the 
corporation,  and  thereafter  the  promisor  threatens  to  sell  his  stock  to 
the  opposing  faction,  and  thus  give  them  control  of  the  corporation, 
whereupon  the  promisee,  to  pave  himself  from  defeat  in  his  project  to 
pecure  control  of  the  corporation,  purchases  such  stock  at  a  figure  much 
in  excess  of  its  normal  market  value,  such  contract  of  purchase  cannot 
thereafter  be  rescinded,  but  the  purchaser  must  pay  the  stipulated 
price. 

A  contract  to  allow  another  to  control  the  voting  of  stock,  based  upon 
a  promise  of  the  one  who  is  to  control  such  stock  to  secure  for  the  owner 
of  the  stock  an  office  in  the  corporation,  is  illegal ;  and  the  whole  contract 
is  void,  although  the  illegal  consideration  (i.  «.,  the  promise  to  secure  for 
the  owner  of  the  stock  a  corporate  office)  constitutes  only  a  part  of  the 
consideration  for  the  agreement  to  give  such  promisee  control  of  the 
stock. 

Appeal  from  District  Court,  Burleigh   county ;  W.   H. 

Winchester,  Judge. 

Action  bj'  J.  R.  Gage  against  Asa  Fisher.     Judgment  for 

defendant,  and  plaintiff  appeals.     Reversed. 
36 
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G,  W.  Newton  and  S.  L,  Glaapell,  for  appellaut. 
Alexander  Hug  lies,  for  respondent. 

Corliss,  J. — We  have  reached  the  conclusion  in  this  case 
tliat  we  must  decide  against  the  defendant  and  respondent, 
on  his  own  theory.  Taking  the  view  of  the  facts  which  is 
most  favorable  to  him,  we  are  yet  compelled  to  hold  that  he 
has  neither  any  defence  to  the  note  sued  on,  nor  any  valid 
counter-claim  against  the  plaintiff  for  money  paid  by  him 
to  plaintiff  in  part  payment  of  such  note.  We  will  state  our 
reasons  for  this  conclusion  as  briefly  as  the  complicated 
nature  of  the  case  will  permit. 

The  action  is  on  a  promissory  note  for  $3,000  given  by 
defendant  to  plaintiff.  The  consideration  for  the  note  was 
the  sale  by  plaintiff  to  defendant  of  ten  shares  of  the  stock 
of  the  First  National  Bank  of  Bismarck,  N.  D.  The  date  of 
this  transaction  was  December  19,  1893.  The  capital  stock 
of  the  bank  was  $100,000,  divided  into  1,000  shares  of  $100 
each.  For  some  time  prior  to  1888,  plaintiff  and  defend- 
ant had  both  been  directors  of  this  bank,  and  defendant  had 
been  president  thereof.  In  1888  plaintiff  was  dropped  from 
the  directorj'^,  and  in  1889  the  defendant  also  ceased  to  be 
a  director.  The  control  of  the  bank  was  then  in  the  hands 
of  a  number  of  stockholders,  who  acted  in  unison,  and  who 
were  more  or  less  hostile  to  defendant  and  plaintiff.  Among 
these  stockholders  were  George  H.  Fairchild,  H.  R.  Porter, 
and  Daniel  Eisenberg.  This  group  of  stockholders  will  be 
designated  in  the  course  of  this  opinion  as  the  "  Fairchild 
interest.'*  The  defendant,  for  the  purpose  of  securing  con- 
trol of  the  bank,  began  purchasing  its  stock,  and  in  the 
summer  of  1892  he  found  himself  the  owner  of  489  shares 
of  such  stock,  and  in  the  possession  of  a  proxy  to  vote  six- 
teen shares  or  more,  owned  by  a  Mrs.  Shaw.  Had  this  con- 
dition of  affairs  remained  unchanged  until  the  next  annual 
stockholders'  meeting,  in  January,  1893,  the  defendant 
would  have  been  master  of  the  situation,  and  would  have 
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secured  full  control  of  the  bank,  electing  his  own  board  of 
directors,  and,  through  them,  such  officers  of  the  corpora- 
tion as  he  raight  see  fit  to  elect.  While  this  condition 
existed,  the  defendant  claims  that  he  was  induced  to  part 
with  his  control  over  the  Shaw  stock  at  the  suggestion  of 
plaintiff,  and  under  his  promise  to  allow  him  (the  defend- 
ant) to  control,  or  in  other  words  to  direct,  the  voting  of  this 
stock  at  the  next  annual  stockholders'  meeting,  in  January, 
1893.  Relying  on  this  promise  of  the  plaintiff  to  defend- 
ant, who,  unquestionably,  could  have  voted  the  Shaw  stock 
at  such  meeting,  had  he  so  desired,  defendant  notified  Mrs. 
Shaw  that  she  could  sell  this  stock  to  the  Fairchild  interest. 
The  plaintiff,  the  defendant,  and  Mrs.  Shaw  were  all  hostile 
to  the  Fairchild  interest ;  and  the  motive  which  prompted 
defendant  in  releasing  his  control  over  the  Shaw  stock,  and 
in  suggesting  to  Mrs.  Shaw  that  she  sell  it  to  the  enemy,  was 
apparently  a  desire  to  induce  the  Fairchild  interest  to  as- 
sume the  heaviest  possible  burden,  without  at  the  same  time 
giving  them  control  of  the  majority  of  the  stock.  Defend- 
ant having  purchased  two  more  shares,  was  now  the  owner 
of  491  shares;  and,  when  plaintiff  promised  him  control  of 
his  ten  shares,  defendant  felt  sure  of  a  majority,  and  there- 
fore permitted  the  control  of  the  Shaw  stock  to  pass  from 
him.  Plaintiff  now  held  the  balance  of  power.  The  Fair- 
child  interest  began  to  bid  for  his  stock.  Finding  that 
plaintiff,  despite  his  promise  to  allow  defendant  to  control 
his  stock  at  the  meeting,  intended  to  sell  to  the  enemy 
unless  he  (the  defendant)  purchased  it  for  the  sum  of  $5,000, 
he  finally  yielded  to  this  demand,  and  the  contract  of  sale 
was  entered  into  on  this  basis.  It  is  not  claimed,  however, 
that  plaintiff,  from  the  start,  intended  to  inveigle  by  his 
promises  the  defendant  into  a  position  where  he  could  take 
advantage  of  the  necessities  of  his  situation  to  extort  from 
him  an  exorbitant  price  for  the  stock.  Fraud  is  not  claimed, 
except  as  it  is  urged  that  plaintiff's  subsequent  conduct 
was  fraudulent  in  contemplation  of  law.     Two  thousand 
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dollars  of  the  purchase  price  was  paid  at  the  time  of  the 
sale,  and  the  note  in  suit,  for  (3,000;  was  given  for  the  bal- 
ance of  the  consideration.  Subsequently  the  defendant  paid 
$1,000  on  this  note,  and  thereafter  this  suit  was  brought  to 
recover  the  remaining  $2,000  due  thereon,  with  interest. 
The  defendant  interposed  as  a  counter-claim  a  claim  to 
recover  back  the  $3,000  so  paid ;  having,  as  he  insisted, 
rescinded  the  contract,  and  offered  to  restore  to  plaintiff  the 
ten  shares  of  stock  delivered  under  it.  The  trial  court  ren- 
dered judgment  in  his  favor,  both  on  the  plaintiff's  claim 
against  him,  and  on  his  claim  against  the  plaintiff;  direct- 
ing that  the  note  be  cancelled,  and  that  defendant  recover 
from  plaintiff  the  consideration  paid,  namely,  $3,000.  It 
is  true  that  the  plaintiff  claims,  and  he  so  testified,  that  the 
agreement  between  him  and  the  defendant  was  that  he 
would  give  defendant  the  preference  in  purchasing  the 
stock,  in  case  he  offered  as  much  for  it  as  the  Fairchild  in- 
terest ;  and,  if  this  be  the  case,  he  was  acting  strictly  under 
the  contract,  in  demanding  the  sum  of  $5,000  for  bis  stock 
from  the  defendant.  In  that  event,  both  law  and  good 
morals  would  approve  the  course.  But  the  trial  court  found 
that  the  contract  was  as  we  have  stated,  and  we  will  assume, 
for  the  purpose  of  this  decision,  that  this  finding  is  correct. 
The  defendant  certainly  cannot,  and  he  does  not,  claim  that 
he  proved  a  case  more  favorable  to  himself  than  the  find- 
ings, nor  does  he  pretend  that  he  can  ever  establish  a  stronger 
case  on  another  trial. 

Taking  these  findings  as  the  basis  of  our  decision,  we  are 
very  clear  that  the  court  erred  in  deciding  the  case  in  favor 
of  the  defendant.  The  court  erred  in  its  conclusions  of  law 
that  the  facts  found  established  a  defence  to  the  note,  and 
also  a  valid  counter-claim  for  the  $3,000  paid  on  account  of 
the  purchase  price.  We  regard  the  contract  for  the  sale  of 
the  ten  shares  of  stock  for  $5,000  as  entirely  legal,  and  we 
,  do  not  consider  that  the  defendant  is  in  position  legally  to 
claim  that,  because  an  unconscionable  price  was  extorted 
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from  him  on  account  of  the  necessities  of  the  situation,  he 
has  any  right,  after  having,  with  full  knowledge  of  the  facts, 
submitted  to  the  demand,  to  rescind  the  contract  he  deliber- 
ately made.  If  it  is  true  (but  we  express  no  opinion  on  this 
question  of  fact)  that  the  plaintiff,  after  having  induced  the 
defendant  to  part  with  the  control  of  the  corporation,  by 
letting  the  Shaw  stock  slip  from  him  on  promise  to  substi- 
tute his  (plaintiflF's)  stock  for  the  Shaw  stock,  and  to  allow 
defendant  to  use  the  plaintiffs  stock  as  he  (the  defendant) 
could  have  used  the  Shaw  stock  at  the  next  annual  meeting, 
his  subsequent  conduct  in  repudiating  his  agreement  was 
an  act  of  gross  perfidy,  and  the  using  of  his  power  under 
such  circumstances,  to  coerce  the  defendant  into  paying  an 
exorbitant  price  for  this  stock,  which  was  worth  in  the  gen- 
eral market  not  over  $500,  was  base  and  dishonorable  in  the 
extreme.  But  the  decision  of  this  case  turns  on  a  larger 
question — ^the  question  of  public  policy.  There  is  no  pre- 
tence that  plaintiff  was  guilty  of  any  fraud  in  the  sale  of  the 
stock.  The  parties  both  dealt  at  arm's  length.  There 
was  no  concealment  of  any  fact.  There  was  no  misrep- 
resentation. Whatever  relation  of  confidence  theretofore 
existed  between  the  plaintiff  and  defendant  must  have 
ceased,  whatever  esteem  which  the  defendant  had  enter- 
tained for  the  plaintiff  must  have  instantly  perished,  when 
he  was  confronted  by  the  plaintiff  with  this,  to  the  defend- 
ant, unconscionable  demand  that  he  pay  him  $5,000  for 
stock  which,  as  defendant  understood,  the  plaintiff  had 
agreed  he  was  to  have  the  right  to  use  at  the  meeting  with- 
out compensation.  Whatever  defendant  did  at  this  time 
must  have  been  done,  not  cheerfully,  in  a  spirit  of  confi- 
dence, but  reluctantly,  with  anger  in  his  heart,  and  there- 
fore with  no  disposition  on  his  part  to  yield  to  any  demand, 
except  so  far  as  coerced  by  the  necessities  of  his  position. 

It  is  said  that  plaintiff  having,  by  his  promises,  induced 
the  defendant  to  place  himself  in  the  plaintiffs  power,  the 
plaintiff  should  not  be  allowed  to  take  advantage  of  the  situ- 
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ation  to  extort  from  him  an  exorbitant  price  for  the  stock. 
The  fallacy  of  this  reasoning  lies  in  its  untenable  assump- 
tion that  defendant,  at  the  time  he  bought  the  stock  for 
$5,000,  under  the  stress  of  necessity,  could  have  maintained 
an  action  against  plaintiff  to  compel  the  specific  perform- 
ance by  him  of  liis  contract  to  allow  defendant  to  vote  his 
(the  plaintiff^s)  stock.  If,  at  the  time  defendant  agreed  to 
pay  $5,000  for  this  property,  he  was  powerless  to  secure  re- 
dress in  a  court  of  equity — if  at  that  time  the  plaintiff  could 
not  be  compelled  to  permit  him  (the  defendant)  to  vote  the 
stock — then  plaintiff  had  a  perfect  legal  right  to  sell  to 
whom  he  pleased,  for  such  price  as  he  could  obtain,  and 
therefore  had  an  undoubted  legal  right  to  sell  to  defendant 
for  $5,000,  so  long  as  defendant,  being  under  no  other  pres- 
sure than  that  of  his  necessities,  agreed  to  pay  that  sum  for 
it.  Defendant  has  no  right  to  insist  that  lie  was  unexpect- 
edly placed  in  this  peculiar  position,  relying  on  the  promise 
of  plaintiff;  for,  if  it  was  a  promise  which  a  court  of  equity 
w^ould  not  enforce,  he  had  no  right  to  rely  on  such  promise. 
He  was  bound  to  know  that  the  plaintiff  might  refuse  to 
carry  out  his  agreement,  and  that  in  that  event  he  (the  de- 
fendant) would  be  powerless  to  compel  its  performance,  but 
must,  to  save  himself  from  being  baffled  in  his  scheme,  buy 
the  stock  at  such  a  figure  as  it  could  be  purchased  for.  Even 
assuming  the  contract  to  allow  defendant  to  control  the  stock 
to  be  valid,  so  that  its  breach  would  subject  plaintiff  to  lia- 
bility for  damages,  still  defendant  cannot  use  the  breach  of 
that  promise  as  a  basis  for  rearing  upon  it  this  argument 
that  plaintiff  took  advantage  of  his  necessities,  unless  such 
contract  could  be  speqifically  enforced  in  equity.  Plaintiff 
had  a  legal  right  to  take  advantage  of  his  necessities, 
and  exact  such  price  as  he  could  under  the  circumstances 
secure,  if  he  could  not  be  compelled  by  a  court  of  equity  to 
allow  defendant  to  vote  the  stock.  If  plaintiff  could 
break  this  promise  without  liability  for  damages,  because  it 
was  void,  he  could  charge  what  he  chose  for  the  stock,  and 
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defendant  would  have  no  legal  ground  for  complaint.  So 
if  the  breach  of  this  promise,  assuming  it  to  be  valid,  sub- 
jected him  to  liability  only  for  damages,  he  yet  could 
break  it,  and  compel  the  defendant  to  buy  the  stock  and 
pay  him  what  he  asked  for  it,  without  rendering  himself 
liable  to  the  charge  of  having,  in  legal  contemplation,  ex- 
torted an  unconscionable  contract  from  the  defendant. 
Suppose  that  the  contract  was  valid,  and  that  its  breach 
would  have  subjected  the  plaintiff  to  liability  fqr  $500 
damages.  He  might  have  broken  it,  and  then  have  taken 
the  position  that,  while  he  was  liable  for  these  damages, 
he  yet  had  the  undoubted  legal  right  to  break  such  contract 
and  incur  such  liability,  and  thereupon  sell  the  stock  to 
whom  he  pleased,  without  being  liable  for  anything  more  ; 
and,  if  the  defendant  desired  to  purchase  on  the  same  terms 
as  another  person  had  oflFered,  he  had  a  legal  right  to  make  a 
new  contract  of  sale  with  him,  (the  defendant,)  and  the  con- 
tract would  be  as  valid  as  a  sale  to  a  stranger.  The  de- 
fendant could  not  complain  that  an  unfair  advantage  had 
been  taken  of  him,  for,  if  it  is  the  law  that  a  court  of 
equity  will  not  enforce  such  an  agreement  as  the  original 
one  in  this  case,  but  will  leave  the  party  to  his  action  for 
damages,  then  defendant  was  bound  to  know  that  he  was 
all  the  time  at  the  mercy  of  the  plaintiff,  who  might  at  any 
moment  repudiate  the  contract,  without  other  liability  than 
for  damages ;  and  the  defendant  was  in  this  position  be- 
cause he  had  failed  to  take  the  precaution  to  secure  a 
promise  that  would  fully  protect  him.  He  has  no  legal 
right  to  appeal  to  equity  for  relief  because  the  plaintiff  took 
advantage  of  this  struggle  for  supremacy  to  exact  from 
him  (defendant)  an  enormous  price  for  his  stock,  if  he  (the 
defendant)  failed  to  secure  from  plaintiff  such  a  contract  to 
protect  him  against  such  exaction  as  a  court  of  equity 
would  enforce  for  his  protection.  Before  this  promise  to 
allow  the  defendant  to  vote  the  stock  was  made,  plaintiff 
might  have  sold  his  stock  to  defendant  for  $5,000  without 
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the  possibility  of  any  rescission  of  the  contract.  If  defend- 
ant saw  fit  to  let  the  Shaw  stock  go,  without  securing  iu 
place  of  it  an  agreement  that  he  could  enforce  in  equity 
against  the  plaintiff,  and  without  securing  the  plaintiffs 
stock  itself,  he  voluntarily  relinquished  his  vantage  ground 
without  taking  the  precaution  to  protect  himself  legally, 
and  trusted  himself  and  his  interests  to  the  honor -of  the 
plaintiff ;  knowing  full  well,  as  he  testifies  himself,  that  the 
plaintiff,  in  the  impending  struggle  for  supremacy,  would 
be  sorely  tempted  to  desert  him,  and,  being  only  liuman, 
might  fall. 

If  we  should  affirm  this  judgment,  we  would  give  the  de- 
fendant all  the  benefit  he  could  have  obtained  from  a  decree 
of  specific  performance,  rendered  before  the  stockholders' 
meeting,  that  defendant  be  allowed  to  vote  the  stock.  De- 
fendant would  recover  his  money ;  plaintiff  would  have 
back  his  stock  ;  and  it  is  undisputed  that  defendant  has  in 
fact  voted  the  stock  in  the  manner  he  desired  to  vote,  and 
has,  through  the  use  of  this  stock,  secured  control  of  the 
corporation.  We  are  satisfied  that,  both  on  principle  and 
under  sound  authority,  the  true  rule  is  that  a  court  of 
equity  should  never  specifically  enforce  a  contract  by  which 
one  person  agrees  that  another  should  control  bis  stock 
without  purchasing  it,  where  the  sole  ground  of  the  appeal 
to  equity  is  the  desire  of  the  party  making  the  appeal  to 
secure  control  of  a  corporation  through  the  use  of  the  stock 
be  is  thus  seeking  to  control.  It  is  a  general  rule  that  a 
court  of  equity  will  not  enforce  a  specific  performance  of  a 
contract  for  the  sale  of  personal  property.  Corporate  stock 
comes  within  the  scope  of  this  rule,  unless  there  are  pecu- 
liar features  calling  for  the  interposition  of  a  court  of 
equity.  But,  when  such  peculiar  features  exist,  equity 
will  decree  specific  performance :  Eckstein  v.  Downing, 
64  K  H.  248,  9  Atl.  Rep.  626;  Appeal  of  Goodwin  Gas- 
Stove  &  Meter  Co.,  117  Pa.  514,  12  Atl.  Rep.  736;  Cook, 
Stock,  Stockh.  &  Corp.  Law,  §§  737,  738  ;  White  v.  Schuyler, 
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1  Abb.  Prac.  N.  S.  (N.  Y.)  300  ;  Treasurer  v.  Mining  Co.,  23 
Cal.  391  ;  Frue  v.  Houghton,  6  Colo.  318 ;  Bumgardner  v. 
Leavitt,  35  W.  Va.  194,  13  S.  E.  Rep.  67.  When  the  only 
peculiar  feature  is  the  desire  of  the  plaintiff,  with  the  aid  of 
the  stock  he  is  seeking  to  obtain,  to  secure  the  control  of  a 
corporation,  this,  perhaps,  so  far  from  being  a  ground  for 
taking  the  case  out  of  the  ordinary  rule,  may  be  a  reason 
for  denying  the  relief  sought.  While  it  is  not  illegal  for  a 
stockholder  to  buy  up  a  controlling  interest  in  a  corpora- 
tion, and  so  absolutely  rule  its  affairs,  and  while  it  is  also 
true  that  agreements  to  vote  stock  together  are  not,  when 
carried  out,  illegal,  in  the  sense  that  the  law  regards  the 
vote  as  void  or  voidable,  yet  it  may  be  contrary  to  public 
policy  for  a  court  of  equity  to  decree  specific  performance 
of  contracts  touching  the  control  of  stock,  where  the  sole 
object  of  the  person  who  is  seeking  to  enforce  the  contract 
is  thereby  to  secure  control  of  the  corporation.  We  do  not 
say  that  such  a  contract  is  necessarily  void,  as  repugnant  to 
public  policy,  but  we  are  by  no  means  clear  that  a  court  of 
equity  would  specifically  enforce  it.  It  may  be  that  sound 
public  policy  demands  that  a  court  of  equity  should  never 
lend  its  aid  to  the  enforcement  of  a  contract  relating  to 
stock,  when  the  sole  object  of  the  person  who  wishes  it 
enforced  is  to  give  that  person  control  of  the  corporate 
affairs.  Efforts  are  often  put  forth  to  secure  the  manage- 
ment of  a  corporation,  which  are  inspired  by  laudable 
motives.  But  it  is  also  true  that  many  of  these  schemes  to 
obtain  the  control  of  a  corporation  are  conceived  and  car- 
ried on  in  a  spirit  inimical  to  the  interests  of  the  minority 
stockholders,  and  not  infrequently  for  the  purpose  of  so 
managing  the  affairs  of  the  corporation  as  to  force  them  to 
sell  their  holdings  at  practically  such  a  figure  as  the 
majority  stockholders  should  dictate.  Should  courts  of 
equity  adopt  the  practice  of  giving  to  a  minority  stock- 
holder the  right  to  enforce  specific  performance  of  a  con- 
tract to  buy  stock,  simply  to  enable  him  to  control  the  cor- 
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poration,  or,  what  is  still  more  indefensible,  the  right  to  vote 
or  control  the  voting  of  stock  that  he  does  not  own,  to 
enable  him  to  secure  control  of  the  corporation,  they  would 
find  that  in  many  cases  they  had  suffered  their  functions  to 
be  perverted  by  designing  men ;  that  they  had  in  fact  been 
lending  to  dishonorable  schemes  such  effectual  aid  as  to 
insure  their  consummation.  Proof  that  the  object  was 
legitimate,  that  the  motive  was  pure,  would  furnish  no 
guaranty  that  the  real  purpose  was  not  to  wreck  or  mis- 
manage the  corporate  affairs.  In  no  case  can  a  court  deter- 
mine with  certainty  just  what  course  the  minority  stock- 
holder, when  armed  by  the  court  with  this  absolute  power 
over  the  corporation,  will  pursue  when  he  has  attained  his 
vantage  ground.  It  is  therefore  possible  that  the  question 
whether  specific  performance  should  be  decreed  ought  not 
to  turn  on  the  court's  surmise  or  guess  as  to  the  ulterior 
purpose  of  the  person  who  is  seeking  to  secure  control ;  but 
because  there  is  always  danger  that  such  purpose  may  be 
dishonest,  and  because  the  court  can  never  surely  know  the 
truth  as  to  the  real  motive,  it  may  be  that  courts  of  equity 
should  inflexibly  refuse  to  aid  the  minority  stockholder  in 
his  effort  to  obtain  control.  In  this  case  the  defendant's 
motive  appears  to  have  been  honorable,  and  we  have  no 
doubt  that  such  is  the  fact.  He  was  merely  seeking  to  take 
the  management  of  the  bank  from  persons  who,  in  his 
judgment,  were  mismanaging  it,  and  resume  control  of  its 
affairs,  that  it  might  be  built  up  for  the  benefit,  necessarily, 
of  all  stockholders.  But  perhaps  this  fact  should  not  in- 
fluence us.  If  the  specific  enforcement  of  such  a  contract 
is  to  turn  on  the  opinion  of  the  court  touching  motives,  it 
is  obvious  that  in  many  cases  dishonest  projects  will  receive 
effectual  equitable  aid.  The  decision  of  the  Pennsylvania 
supreme  court  in  Foil's  Appeal,  91  Pa.  434,  strongly  sup- 
ports the  view  that  equity  would  not  specifically  enforce  a 
contract  for  the  sale  of  stock  where  the  only  ground  for  in- 
voking the  aid  of  the  court  is  the  peculiar  value  of  the 
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stock  to  the  person  who  has  contracted  to  buy  it,  because  of 
his  desire  to  secure  control  of  the  corporation.  The  bill  in 
that  case  was  filed  to  compel  specific  performance  of  a  con- 
tract to  purchase  stock  in  a  national  bank.  The  basis  of 
the  application  to  equity  was  the  desire  of  the  plaintifl^  to 
secure  control  of  the  bank.  The  court  unanimously  held 
that,  on  grounds  of  public  policy,  the  relief  should  be 
denied.  The  court  said  :  '*  While  the  legal  right  of  the 
complainant  to  buy  up  suflScient  of  the  stock  of  this  bank 
to  control  it  in  the  interest  of  himself  and  friends  may  be 
conceded,  it  is  by  no  means  clear  that  a  court  of  equity  will 
lend  its  aid  to  help  him.  A  national  bank  is'  a  quasi 
public  institution.  While  it  is  the  property  of  the  stock- 
holders, and  its  profits  enure  to  their  benefit,  it  was  never- 
theless intended  by  the  law  creating  it  that  it  should  be  for 
the  public  accommodation.  It  furnishes  a  place,  supposed 
to  be  safe,  in  which  the  general  public  may  deposit  their 
moneys,  and  where  they  can  obtain  temporary  loans  upon 
giving  the  proper  security.  There  are  three  classes  of  per- 
sons to  be  protected — the  depositors,  the  noteholders,  and 
the  stockholders.  We  have  no  intimation  that  the  bank, 
as  at  present  organized,  is  not  prudently  and  carefully 
managed.  The  stock,  as  now  held,  is  scattered  among 
a  variety  of  people,  and  held  in  greater  or  lesser  amounts. 
It  is  difficult  to  see  how  the  smaller  stockholders,  who  have 
their  modest  earnings  invested  in  it,  the  depositors,  who  use 
it  for  the  safe-keeping  of  their  moneys,  or  the  business 
public,  who  look  to  it  for  accommodation  in  the  way  of 
loans,  are  to  be  benefited  by  the  concentration  of  a  majority 
of  its  stock  in  the  hands  of  one  man,  or  in  such  way  that 
one  man  and  his  friends  shall  control  it.  .  .  .  We  are  in 
no  doubt  as  to  our  duty  in  the  premises.  We  are  of  opinion 
that  the  end  sought  to  be  attained  by  this  bill  \^  against 
public  policy,  and  for  that  reason  we  refuse  our  aid." 

It  is  true  that  some  stress  was  laid  by  the  court  on  the 
fact  that  the  plaintiff  was  operating  with-  borrowed  capital, 
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in  his  eflforts  to  secure  control  of  the  bank.  But  this  fact 
was  not  treated  as  decisive,  and  it  is  clear  from  the  whole 
trend  of  the  opinion  that  the  absence  of  this  fact  would  not 
have  resulted  in  a  diflferent  ruling  in  the  case.  Moreover, 
this  fact  was  adverted  to  as  tending  to  show  that  the  object 
was  to  speculate,  and  not  to  invest  funds  in  corporate  stock. 
But  in  the  case  at  bar  the  defendant  never  intended  to  in- 
vest a  dollar  in  plaintiff's  stock  until  he  was  compelled  to 
do  it  to  enable  him  to  accomplish  his  real  purpose,  which 
was  to  secure  control  of  the  bank.  In  Moses  v.  Scott,  84 
Ala.  608,  4  So.  Rep.  742,  after  stating  that  a  vote  based  upon 
a  prior  agreement  to  vote  as  a  unit  would  not  necessarily  be 
illegal,  the  court  say,  at  page  744  :  "  Whether  an  agreement 
to  vote  as  a  unit, or  as  an  agreed  majority  may  dictate,  for  any 
given  length  of  time,  is  a  contract  so  binding  in  its  terms 
tliat  no  party  to  it  can  withdraw  from  it  or  disregard  it  with- 
out the  consent  of  his  fellows,  may  be  a  different  question. 
Possibly  public  policy  may  exert  an  inSuence  in  the  solution 
of  this  problem.  And  even  if  such  a  contract  be  lawful, 
and  on  its  face  exert  a  continuing  force,  the  grave  question 
comes  up,  will  a  court  of  chancery,iu  its  enlightened  discretion, 
lend  its  aid  to  the  enforcement  of  a  contract  of  so  doubtful 
policy  T*  However,  we  are  not  called  upon  to  settle  this  in- 
teresting question  in  this  case.  The  case  before  us  presents 
a  stronger  one  against  the  exercise'of  the  equitable  powers 
of  the  courts  to  enforce  specific  performance  than  a  contract 
for  the  purchase  of  stock ;  for  here  the  contract  was  to  give 
the  minority  stockholder  the  right  to  dominate  and  direct 
the  judgment  of  the. plaintiff,  as  stockholder,  in  the  voting 
of  his  stock,  without  owning  the  stock  himself.  Every  other 
stockholder  in  the  bank  had  the  right  to  demand  that  tlie 
plaintiff  should,  if  he  desired  so  to  do,  exercise  at  the  very 
time  of  ];he  annual  meeting  his  own  judgment  as  to  the  best 
interests  of  all  the  stockholders,  untrammeled  by  dictation, 
and  unfettered  by  the  obligation  of  any  contract  We  know 
of  no  case  where -a  court  of  equity  has  enforced  such  an 
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agreement.  We  regard  as  controlling  on  this  question  the 
rule  that  an  irrevocable  proxy  to  vote  stock  is  revocable. 
See  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  610,  note  6. 

There  is  another  reason,  and  to  our  mind  a  still  stronger 
reason,  for  holding  that  defendant  could  not  have  secured 
in  a  court  of  equity  a  decree  specifically  enforcing  this  con- 
tract. The  plaintifiF*s  promise  to  allow  the  defendant  to 
control  his  stock  was  based  upon  an  illegal  consideration — 
one  condemned  by  public  policy — ^and  the  promise  was 
therefore  not  binding  in  law.  The  trial  court  found  that 
before  defendant  suffered  the  Shaw  stock  to  pass  beyond  his 
control,  and  before  plaintiff  had  agreed  to  permit  defendant 
to  control  his  stock,  defendant  had  informed  the  plaintiff 
that  it  was  his  purpose  to  vote  his  own  and  the  Shaw  stock 
to  make  plaintiff  one  of  the  directors  of  the  bank,  and  that 
it  was  also  his  purpose  to  cause  him  (plaintiff)  to  secure  em- 
ployment in  the  bank  when  the  new  board  of  directors  was 
elected ;  that  he  desired  the  advice  and  co-operation  of 
plaintiff  in  securing  such  control,  and  the  selection  of  suit- 
able persons  to  put  in  the  directory  to  carry  out  his  plans, 
etc.  The  court  also  found  that  thereafter  plaintiff  repre- 
sented to  defendant  that  he  did  not  need  the  Shaw  stock 
"  to  accomplish  his  said  purpose,"  that  he  had  better  let  the 
Fairchild  interest  purchase  that  stock,  and  that  he  (the 
plaintiff)  would  not  permit  his  stock  to  be  bought  or  con- 
trolled by  the  Fairchild  interest,  but  that  he  would  vote  his 
stock  with  the  defendant's  stock  at  the  next  annual  stock- 
holders' meeting,  for  the  persons  agreed  upon  by  plaintiff 
and  defendant  for  directors,  and  would  in  every  way  aid  and 
assist  defendant  in  the  consummation  of  his  plans  for  secur- 
ing the  possession,  control,  and  management  of  the  bank 
and  its  affairs.  These  findings  make  it  apparent  that  one 
of  the  considerations,  if  not  the  main  consideration,  which 
influenced  the  plaintiff  in  agreeing  to  give  defendant  control 
of  his  stock,  was  the  previous  statement  of  defendant  that 
he  intended  to  make  plaintiff  a  director,  and  see  that  he 


574       .  GAGE   r.  FISHER. 

was  employed  in  the  bank  by  the  new  board  of  directors  to 
be  elected  at  the  approaching  stockholders'  meeting.  That 
both  parties  understood  that  at  least  a  portion  of  the  con- 
sideration for  plaintiff's  co-operation  with  defendant  in  the 
project  to  obtain  control  of  the  corporation  was  the  promise 
of  defendant  to  give  him  employment  in  the  bank  is  appa- 
rent from  a  written  contract  subsequently  entered  into 
between  the  parties.  On  the  19th  of  December,  but  entirely 
separate  from  the  contract  of  sale,  the  defendant  signed  and 
delivered  to  plaintiff,  who  accepted  the  same,  the  following 
menlorandum  of  agreement:  ''Bismarck,  N.  D.,  Dec.  19, 
1892.  In  consideration  of  J.  R.  Gage  joining  me  in  eflFect- 
ing  the  controlling  interest  of  the  capital  stock  of  the  First 
National  Bank  of  Bismarck,  I  hereby  agree  to  furnish  said 
J.  R.  Gage  a  position  as  cashier  of  said  bank  at  a  salary  of 
not  less  than  $100  per  month,  payable  monthly,  beginning 
at  the  11th  day  of  January,  1893,  and  during  his  ability  to 
perform  his  duties  as  cashier,  provided  such  control  is 
assumed  at  such  time.  Asa  Fisher."  In  connection  with 
this  agreement  the  court  made  a  finding  of  fact  which  con- 
clusively shows  that,  all  along,  one  of  the  inducements  to 
plaintiff's  promise  to  vote  his  stock  "with  defendant's  stock 
was  the  promise  of  the  latter  to  give  him  a  place  in  the 
bank.  "  That  said  agreement  was  signed  by  the  defendant, 
Fishor,  and  was  then  and  there,  on  said  19th  day  of  De- 
cember, 1892,  delivered  to  plaintiff,  J.  R.  Gage,  by  the 
defendant,  and  was  then  and  there  accepted  and  retained  by 
said  plaintiff,  and  he,  the  said  plaintiff,  then  and  there 
promised  to  perform  said  agreement  on  his  part ;  that  said 
contract,  interpreted  and  explained  by  the  circumstances 
under  which  it  was  made  and  the  subject  to  which  it  relates, 
was  intended  by  each  of  the  parties  thereto  as  follows :  That 
the  plaintiff  would  vote  his  said  ten  shares  of  stock  at  the 
annual  meeting  of  the  stockholders  of  said  bank,  to  occur 
in  the  month  of  January  following,  for  the  persons  agreed 
upon  by  the  plaintiff  and  defendant  for  the  directors  of 
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said  bank,  and  that  he  would  aid,  assist,  and  co-operate 
with  the  defendant  in  carrying  out  the  plans  which  they 
had  previously  discussed  and  agreed  upon  for  the  manage- 
ment of  said  corporation,  as  hereinbefore  set  forth,  and  that 
the  defendant  would  use  his  influence  with  the  said  persons 
proposed  and  agreed  upon  for  directors,  when  chosen,  to 
elect  the  plaintiff  to  the  position  of  cashier  of  said  bank,  at 
a  salary  of  not  les^  than  $100  per  month,  during  his  ability 
to  perform  said  duties." 

It  is  apparent  from  the  findings  that  this  written  agree- 
ment represents  the  previous  oral  understanding  between 
the  parties,  reduced  to  writing.  It  is  not  claimed  that  the 
parties  entered  into  three  different  contracts.  There  were 
only  two  agreements  made.  One  related  to  the  control  of 
the  stock  by  defendant  without  buying  it.  The  other  was 
the  contract  of  sale.  The  court  expressly  finds  that  this 
written  contract  was  no  part  of  the  contract  for  the  sale  of 
the  stock.  That  one  of  the  considerations  which  induced 
plaintiff  to  enter  into  an  agreement  to  vote  his  stock  with 
defendant's  stock  was  the  defendant's  promise  to  secure  his 
employment  in  the  bank,  is  apparent  from  the  findings  to 
which  we  have  referred;  and  as  it  is  not  pretended,. and 
does  not  appear,  that  two  different  contracts  relating  to  the 
control  of  plaintiff's  stock  by  defendant  preceded  the  con- 
tract of  sale,  we  can  find  no  escape  from  the  conclusion  that 
the  promise  on  which  the  defendant  relied  in  parting  with 
the  Shaw  stock  was  a  promise  made  by  plaintiff  under  the 
expectation,  justified  by  defendant's  promise,  that  he 
(plaintiff)  was  to  have  a  place  on  the  board  of  directors,  and 
also  a  position  in  the  bank,  at  a  salary.  We  are  strength- 
ened in  this  view  by  the  consideration  that,  unless  the 
promise  to  give  plaintiff  employment  was  part  of  the  original 
arrangement,  the  subsequent  written  promise  of  defendant 
would  be  without  consideration.  If  plaintiff,  for  a  suflHcient 
consideration,  had  already  promised  to  let  defendant  control 
his  stock,  an  agreement  on  the  part  of  defendant  to  give 
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him  an  additional  consideration  for  the  right  which  was 
already  his  would  be  a  purely  gratuitous  promise,  not  bind- 
ing in  law.  So  far  from  its  appearing  that  defendant 
regarded  that  he  was  making  such  a  promise,  he  shows  by 
tlie  written  agreement  signed  by  him  that  the  sole  consid- 
eration running  to  plaintiff  for  his  agreement  to  permit 
defendant  to  control  his  stock  was  defendant's  promise  to 
secure  him  a  position  as  cashier  in  the  bank.  It  is  impos- 
sible to  conceive  that  so  shrewd  a  man  as  the  defendant 
would  have  promised  in  writing  to  give  plaintiff  a  position 
in  the  bank,  if  such  had  not  been  part  of  the  original  un- 
derstanding ;  for,  unless  it  was  part  of  it,  the  defendant  had 
already  secured,  by  his  contract  with  plaintiff,  all  he  could 
ever  obtain  by  making  additional  promises.  The  case  would 
be  similar  to  that  of  a  person,  after  having  secured  a  con- 
tract for  the  sale  to  him  of  ^tock  for  a  specified  considera- 
tion, promising  in  writing  that  in  consideration  of  such  sale 
he  would  give  the  owner  of  the  stock  a  place  in  the  corpo- 
ration. Such  a  promise  would  not  be  made  by  a  reasonable 
being  under  such  circumstances.  The  fact  that  such  a 
contract  was  made  in  this  case  is  convincing  to  our  minds 
that  the  real  consideration  running  to  plaintiff  for  his 
original  promise  to  let  defendant  control  the  stock  was  the 
promise  of  defendant  to  give  him  employment  in  the  bank. 
This  was  what  induced  plaintiff  to  make  the  promise.  At 
least,  we  are  satisfied  that  it  was  one  of  the  inducements. 
The  contract  was  therefore  contrary  to  public  policy  and 
void.  At  least  a  portion  of  the  consideration  was  illegal, 
and  hence  the  promise  founded  on  it  was  a  promise  which 
no  court  would  enforce.  The  law  in  such  a  case  leaves  both 
parties  where  it  finds  them.  To  neither  will  it  give  redress. 
That  a  contract  leading  to  the  purchase  or  control  of  cor- 
porate stock,  founded  in  whole  or  in  part  upon  a  promise  to 
secure  for  the  person  who  owns  the  stock  employment  in 
the  corporation,  and  an  office  therein,  is  illegal  and  void,  is 
a  doctrine  supported  by  the  unanimous  voice  of  the  deci* 
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sions:  Woodruff  v.  Wentworth,  133  Mass.  309;  Noel  v. 
Drake,  28  Kans.  265;  Guernsey  u  Cook,  120  Mass.  501; 
Forbes  v.  McDonald,  54  Cal.  98 ; .  Cone's  Exrs.  v.  Russell,  48 
N.  J.  Eq.  208,  21  Atl.  Rep.  847  ;  West  u  Camden,  135  U.  S. 
507, 10  Sup.  Ct.  Rep.  838.  In  the  case  last  cited  the  court, 
referring  to  a  contract,  one  element  of  which  was  a  promise  to 
give  one  of  the  parties  to  it  permanent  employment  as  man- 
ager of  a  corporation  in  which  he  was  a  stockholder,  said : 
"It  was  a  contract,  the  purpose  and  effect  of  which  was  to 
influence  the  defendant,  as  a  stockholder  and  oflBcer  of  the 
company,  *  in  the  decision  of  a  question  affecting  the  private 
rights  of  others,  by  considerations  foreign  to  those  rights,' 
and  the  defendant,  by  the  contract,  was  placed  under  direct 
and  very  powerful  *  inducements  to  disregard  his  duties  to 
other  members  of  the  corporation,  who  had  a  right  to  demand 
his  disinterested  action  in  the  selection  of  suitable  officers.' 
He  was  to  be  in  a  relation  of  trust  and  confidence,  which 
would  require  him  to  look  only  to  the  best  interests  of  the 
whole  uninfluenced  by  private  contracts.  We  think  this 
salutary  rule  is  applicable  in  this  case,  notwithstanding  the 
alleged  contract  was  not  corruptly  made  for  private  gain  on 
the  part  of  the  defendant.  There  were  other  stockholders 
in  the  company.  The  defendant  and  the  Standard  Oil 
Company,  for  whose  benefit  it  is  alleged  the  contract  was 
made,  were  not  all  the  stockholders ;  and  it  seems  to  us  that 
it  was  certainly  the  right  of  those  other  stockholders  to  have 
the  defendant's  judgment,  as  an  officer  of  the  company,  ex- 
ercised with  a  sole  regard  to  the  interests  of  the  company." 
It  cannot  be  claimed  that  the  illegal  parts  of  this  contract 
could  have  been  separated  from  the  remainder,  and  the 
agreement  sustained  to  that  extent.  The  case  falls  within 
no  exception  to  the  general  rule  that  where  a  part  of  a  con- 
tract is  illegal  the  whole  agreement  is  void.  It  was  not  a 
case  where  the  contract  had  been  executed  on  one  side,  and 
the  person  who  had  received  the  benefit  of  it  was  asked  to  pay 

only  the  legal  consideration  he  had  agreed  to  pay,  the  illegal 
37 
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consideratiou  being  waived.  In  such  a  case  the  agreement 
can  be  sustained  to  the  extent  of  the  legal  consideration : 
Casady  v.  Woodbury  County,  13  Iowa,  113;  1  Pars.  Cont. 
380.  So  far  as  any  consideration  ran  to  plaintiff,  there  was 
only  a  single  consideration  to  induce  him  to  make  his 
promise  to  allow  defendant  to  vote  his  stock :  i.  e.,  the 
promise  to  give  him  employment  in  the  bank.  But  even 
if  he  had  been  induced  to  make  this  promise  for  money, 
in  addition  to  the  agreement  to  give  him  a  position 
in  the  bank,  still  the  legal  part  of  the  consideration  could 
not  have  been  separated  from  the  illegal,  for  no  court  could 
say,  in  the  light  of  the  actual  contract,  that  he  would  have 
made  the  promise  to  'allow  his  stock  to  be  voted  by  another 
solely  for  the  cash  consideration.  To  separate  the  legal 
from  the  illegal  consideration,  under  such  circumstances, 
and  then  sustain  and  enforce  the  contract  as  so  radically 
altered,  would  be  to  make  a  new  contract  for  one  wrong- 
doer, to  enable  him  to  enforce  against  the  other  w^rongdoer, 
who  would  be  no  more  culpable,  an  agreement  w^hich  he 
never  made.  Se^  Greenh.  Pub.  Pol.  p.  17,  rule  21,  and  p. 
24,  rule  25,  and  cases  cited ;  2  Add.  Cont.  pt.  2,  bottom 
paging,  762,  and  cases  in  note  1 ;  Tobey  v.  Robinson,  99 
111.  222-233  ;  Comp.  Laws,  §  3533.  For  both  of  the  reasons 
set  forth  in  this  opinion,  we  are  clear  that,  at  the  time  plain- 
tiff and  defendant  made  the  contract  of  sale  sought  to  be 
rescinded  by  defendant,  the  latter  was  powerless  to  compel 
the  plaintiff  to  carry  out  his  promise  to  allow  defendant  to 
vote  his  stock,  and  that,  therefore,  as  defendant,  to  secure 
control  of  the  bank,  saw  fit  to  buy  the  plaintiff's  stock  for 
the  sum  of  $5,000,  he  could  not,  after  availing  himself  of  all 
of  the  advantages  growing  out  of  the  possession  of  such 
stock,  rescind  the  sale,  on  the  theory  that  he  was  coerced  by 
his  necessities  into  making  a  hard  bargain. 

The  confidential  relations  existing  between  the  plaintiff 
and  defendant  would  not  transmute  into  a  contract  binding 
in  equity  a  contract  which  otherwise  would  not  be  enforced 
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by  a  court  of  equity.  Equity  will  not  grant  or  withhold 
relief  because  the  promisor  was  or  was  not  trusted  by  the 
promisee,  but  it  will  withhold  relief,  in  all  cases  of  this 
character,  irrespective  of  the  question  of  confidential  rela- 
tions, because  public  policy  demands  that  equitable  aid 
should  not  be  extended  to  what  is  iu  fact  an  illegal  scheme. 
Nor  is  there  any  force  in  the  contention  that  the  case  is 
brought  within  the  scope  of  the  doctrine  that  a  court  will 
relieve  a  party  who  has  made  a  contract  under  the  stress  of 
great  necessity.  As  we  have  already  demonstrated,  the  de- 
fendant has  only  himself  to  blame  for  trusting  to  a  promise 
the  fulfillment  of  which  equity  would  not  compel.  He  was 
in  no  different  position  from  that  which  he  would  have 
occupied  had  the  promise  of  plaintiff"  never  been  made. 
And  it  is  too  clear  to  justify  argument  that  had  plaintiff 
demanded  $5,000  for  this  stock,  without  having  made  any 
prior  promise  to  permit  defendant  to  control  it,  the  defend- 
ant, if  he  saw  fit  to  yield  to  this  demand,  would  have  been 
entitled  to  no  relief  on  the  ground-  that  it  was  a  hard 
bargain,  extorted  from  him  by  the  necessities  of  his  situa- 
tion. It  would  be  a  novel  and  dangerous  doctrine  that  a 
party  who,  in  his  anxiety  to  secure  property,  had  paid  more 
than  its  market  value,  could  appeal  to  equity  to  relieve  him, 
because  he  had  been  impelled  by  his  desires  to  pay  a  large 
price  for  the  thing  bought.  The  cases  cited  by  counsel  for 
defendant  do  not  lay  down  any'such  doctrine.  They  are 
cases  where  one  person  has  taken  advantage  of  the  financial 
distress  of  another  to  extort  from  him  an  unconscionable 
contract.  See  Hough's  Admrs.  v.  Hunt,  15  Am.  Dec.  569, 
and  note.  Neither  can  it  be  said  that  the  defendant  was 
compelled  to  pay  more  for  the  stock  than  the  market  price. 
The  strife  of  the  controlling  factions  to  secure  control  of  the 
majority  of  the  stock,  to  be  used  at  the  approaching  stock- 
holders' meeting,  had  temporarily  given  to  this  stock  a 
value  above  its  intrinsic  value.  To  the  purchaser  of  it,  il 
meant  victory  and  supremacy  in  the  management  of  the 
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corporate  aflfairs.  Why  should  defendant  claim  that  an  ex- 
orbitant price  had  been  extorted  from  him,  if  he  was  paying 
only  what  plaintifiF  could  have  secured  from  the  opposing 
faction,  had  defendant  declined  to  buy  at  that  figure  ?  The 
counsel  for  the  defendant,  in  his  learned  and  exhaustive 
brief,  and  in  his  very  able  oral  argument  before  the  court, 
has  presented  everything  that  could  possibly  be  urged  in 
favor  of  the  case  he  represents ;  and  this,  too,  with  great 
ingenuity  and  force.  But  while  we  fully  agree  with  him 
that,  if  the  facts  found  be  true,  his  client  has  a  just  griev- 
ance in  the  forum  of  conscience,  yet  we  are  unable,  because 
of  the  consideration  of  public  policy  to  which  we  have 
alluded,  to  give  him  any  legal  redress.  The  judgment  of 
the  district  court  is  in  all  things  reversed,  and  that  court  is 
directed  to  modify  its  conclusions  of  law  in  accordance  with 
this  opinion,  and  to  enter  judgment  for  the  plaintiff  for  the 
full  amount  due  on  the  note,  for  principal  and  interest 
All  concur. 

• 

SPECIFIC  FEBFOBMANCE  OF  CONTBACTS  FOB  THE 

SALE  OF  CHATTELS. 

1.  Contracts  for  the  Sale  of  Chattels  Not  Enforoed— Ex- 
ceptions.—As  a  general  rule,  equity  will  not  decree  the  specific 
performance  of  a  contract  for  the  sale  of  a  chattel,  or  compel  the 
delivery  of  a  chattel  to  its  rightful  owner,  unless  it  possesses 
some  peculiar  value  that  cannot  be  compensated  in  damages,  in 
consequence  of  which  the  legal  remedy  is  inadequate :  e.  g,* title 
deeds  and  other  muniments  of  title,  antique  silver,  etc. :  Duke 
of  Somerset  v.  Cookson,  3  P.  Wms.  389 ;  promissory  notes :  Hen- 
derson V,  Johns,  13  Colo.  280;  an  ancient  horn,  the  symbol  of 
tenure  of  an  estate :  Pusey  v,  Pusey,  1  Ves.  273 ;  heirlooms :  Earl 
of  Macclesfield  v.  Davis,  3  Ves.  &  B.  16 ;  a  finely-carved  cherry- 
stone :  see  Peame  v.  Lisle,  Ambl.  75 ;  and  on  the  same  ground 
any  especially  valuable  work  of  art,  vertu,  or  rarity :  Falcke 
V.  Gray,  4  Drew.  658 ;  and  a  patent  right  or  an  interest 
therein  :  Hull  v.  Pitrat,  45  Fed.  Rep.  94 ;  Blackmer  v.  Stone, 
61  Ark.  489 ;  Electric  Secret  Service  Co.  v,  Gill-Alexander  EL 
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Mfg.  Co.,  125  Mo.  140 ;  Reese's  Appeal,  122  Pa.  392.  A  con- 
tract to  make  and  deliver  a  patented  article  will  also  be  enforced 
specifically,  if  no  special  skill  is  required  in  its  manufacture,  so 
that  the  personal  element  does  not  intervene :  Adams  v,  Mes- 
singer,  147  Mass.  185.  In  all  these  cases,  the  fact  that  the 
contract  is  parol  will  not  prevent  its  enforcement :  Blackmer  v. 
Stone,  51  Ark.  489. 

2.  SpecifLo  Performance  of  Contracts  for  the  Sale  of  Cor- 
porate Stock.— As  stock  and  bonds  of  a  corporation,  whether 
public  or  private,  are  mere  chattel  interests,  specific  performance 
of  a  contract  to  sell  or  purchase  them  will  not  be  decreed  when 
the  remedy  at  law  is  adequate,  and  no  other  ground  for  equit- 
able interference  exists ;  and  the  remedy  at  law  is  deemed  ade- 
quate, whenever  the  value  of  the  stock  is  fixed  and  definite,  and 
the  stock  itself  is  for  sale  in  open  market ;  for  then  the  would- 
be  purchaser  can  secure  it  from  others,  if  he  really  desires  it, 
and  any  loss  he  suffers  will  be  readily  compensated  in  pecuniary 
damages :  Cappur  v.  Harris,  Bunb.  135 ;  Cud  v.  Rutter,  1  P. 
Wms.  570 ;  Buxton  v.  Lister,  3  Atk.  384 ;  Rollins  Inv.  Co.  v. 
George,  48  Fed.  Rep.  776 ;  Todd  v.  Diamond  State  Iron  Co., 
8  Houst.  (Del.)  372,  affirming  6  Del.  Ch.  163;  Jones  v.  New- 
hall,  115  Mass.  244;  Northern  Trust  Co.  v.  Markell,  (Minn.) 
63  N.  W.  Rep.  735;  Avery  v.  Ryan,  74  Wis.  591.  Accord- 
ingly, the  bonds  of  solvent  municipal  corporations  can 
scarcely  ever  be  the  subject  of  specific  performance,  since 
their  value  is  certain,  and  they  are  almost  always  on  the 
market;  and  the  same  is  true  of  stock  guaranteed  by  mu- 
nicipal corporations :  Nutbrown  v,  Thornton,  10  Ves.  161 ; 
Ross  V.  Union  Pac.  Ry.  Co.,  1  Woolw.  (U.  S.)  26.  '  So,  an 
agreement  by  a  promoter  that  if  one  subscribes  to  the  stock 
of  the  corporation  he  shall  be  employed  by  it  for  a  certain 
period,  and  that  at  the  end  of  that  period  the  promoter  will  buy 
back  his  stock  at  par,  cannot  be  enforced  by  the  subscriber,  be- 
cause the  remedy  at  law  is  adequate :  Hissam  v,  Parrish,  (W. 
Va.)  24  S.  E.  Rep.  600.  But  if  the  value  of  the  stock  is 
fluctuating  and  uncertain,  as  is  that  of  most  private  corporations, 
or  if  it  has  no  recognized  market  value,  or  if  it  cannot  be  bought 
in  the  market,  or  if  it  has  some  peculiar  value  to  the  plaintifi*, 
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specific  performance  of  a  contract  to  sell  it  will  be  decreed :  Colt 
V.  Nettervill,  2  P.  Wms.  304 ;  Gardener  v,  PuUen,  2  Vera.  394 ; 
Shaw  V,  Fisher,  2  De  G.  &  Sm.  11,  affirming  5  De  G.,  M.  &  G.  5% ; 
Wynne  v.  Price,  3  De  G.  &  Sra.  310 ;  Parish  v.  Parish,  32  Beav. 
207  ;  Duncuft  v,  Albrecht,  12  Sim.  189  j  Doloret  v.  Rothschild,  1 
Sim.  &  Stu.  590 ;  Shepherd  v.  Gillespie,  5  L.  R.  Eq.  293 ;  Hodg- 
kinsoti  V.  Kelly,  6  L.  R.  Eq.  496 ;  Paine  v.  Hutchinson,  3  L.  K 
Ch.  388 ;  Bissell  i;.  Farmers'  &  Mech.  Bk.  of  Michigan,  5  McLean^ 
(U.  S.)  495;  Treasurer  v.  Commercial  Coal  Min.  Co.,  23  Cal. 
391;  Frue  v,  Houghton,  6  Colo.  318;  Baldwin  r.  Comm.,  11 
Bush,  (Ky.)  417 ;  Draper  t\  Stone,  71  Me.  175 ;  Leach  v.  Fobes, 
11  Gray,  (Ma^.)  506 ;  Todd  v,  Taft,  7  Allen,  (Mass.)  371 ;  Hur- 
ley V,  Brown,  98  Mass.  545 ;  Eckstein  v.  Downing,  64  N.  H.  248 ; 
White  V.  Schuyler,  31  How.  Pr.  (N.  Y.)  38;  Johnson  v.  Brooks, 
93  N.  Y.  337  ;  Ashe  v.  Johnson,  2  Jones  Eq.  (N.  C.)  149 ;  Good- 
win Gas  Stove  Co.'s  Appeal,  117  Pa.  514;  Man  ton  v.  Ray, 
18  R.  I.  672  ;  Bumgardner  v,  Leavitt,  35  W.  Va.  194  ;  though 
the  directors  refuse  to  allow  the  stock  to  be  transferred  on 
the  books,  because  the  sale  was  not  according  to  the  by-laws 
or  charter :  Poole  v.  Middleton,  29  Beav.  646.  Accordingly,  if, 
when  the  stock  has  no  market  value,  the  plaintifif  buys  it  with  a 
view  to  increasing  its  value,  and  cannot  buy  any  other  because 
no  holder  will  sell,  he  can  have  specific  performance :  Krouse  v. 
Woodward,  110  Cal.  638  ;  and  when  none  of  the  stock  was  ever 
sold  in  the  market,  or  otherwise  than  by  transfer  to  the  board 
of  directors,  specific  performance  will  be  decreed  of  a  contract 
by  a  stockholder  to  convey  his  stock  to  the  corporation  at  its 
value  as  appraised  by  the  directors,  if  the  appraisal  is  not  fraud- 
ulent: New  Eng.  Trust  Co.  v.  Abbott,  162  Mass.  148.  Likewise, 
if  a  contract  for  the  sale  of  all  the  stock  of  a  corporation  is  a 
mere  expedient  to  secure  the  main  object,  which  is  the  transfer 
of  the  real  estate  and  plant  of  the  corporation,  it  will  be  en- 
forced :  Perin  v.  Megibben,  53  Fed.  Rep.  86,  affirming  49  Fed. 
Rep.  183  ;  and  if  the  defendant  is  insolvent  or  not  pecu- 
niarily responsible,  so  that  •  a  recovery  of  damages  would 
be  nugatory,  specific  performance  may  be  decreed  :  Draper 
V.  Stone,  71  Me.  175  ;  Avery  v.  Ryan,  74  Wis.  591. 
Further,  if  the  stock  is  mingled  with  other  enforceable  subject- 
matter,  the  specific  performance  of  the  whole  contract  will  be 
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decreed:  e.  g.^  when  it  is  for  the  transfer  of  both  land  and 
stock  :  New  Brunswick  Laud  Co.  t;.  Muggeridge,  4  Drew.  686  ; 
Bissell  V.  Farmers'  &  Mech.  Bk.  of  Mich.,  5  McLean,  (U.  S.) 
495 ;  Leach  v,  Fobes,  11  Gray,  (Mass. )  506 ;  and  if  it  is  to  ex- 
change Veal  estate  for  stock,  it  must  be  enforced  as  to  the  latter, 
or  there  would  be  no  mutuality,  and  no  enforcement  of  the 
former  :  Burton  v,  Shotwell,  13  Bush,  (Ky.)  271.  Even  when 
the  contract  is  otherwise  enforceable,  however,  the  plaintiff  must 
show  that  he  preferred  that  stock  to  any  other  stock  of  equal 
value,  or  to  its  value  in  money ;  if  he  does  not  do  this,  he  has 
an  adequate  remedy  at  law,  and  equity  will  not  aid  him :  Eck- 
stein V.  Downing,  64  N.  H.  248 ;  and  if  the  contract  is  not 
mutually  enforceable  by  both  parties,  specific  delivery  of  stock 
will  not  be  decreed  :  Danforth  v,  Phila.  &  C.  M.  S.  L.  Ry.  Co.,  30 
N.  J.  Eq.  12.  In  England,  it  is  held  that  contracts  for  the  sale 
of  stock  are  not  within  the  statute  of  frauds,  and  will  be  enforced, 
though  in  parol :  Duncuft  v.  Albrecht,  12  Sim.  189;  but  the 
American  courts  have  adopted  the  contrary  view :  Pray  r. 
Mitchell,  60  Me.  430;  Boardman  v.  Cutter,  128  Mass.  388. 

3.  Specific  Performance  in  Case  of  Trust.— Specific  perform- 
ance will  also  be  decreed,  without  regard  to  the  adequacy  of  the 
legal  remedy,  whenever  a  trust  is  involved  :  Weaver  y.  Fisher, 
110  111.  146 ;  Johnson  v.  Brooks,  93  N.  Y.  337  ;  Chafee  v.  Sprague, 
16  R.  1. 189 ;  Dousman  v.  Wis.  &  L.  S.  M.  &  S.  Co.,  40  Wis.  418. 
Accordingly,  equity  will  decree  a  transfer  of  stock  held  by  a 
trustee  to  the  legal  owner  :  Mechanics'  Natl.  Bk.  of  Alexandria 
V.  Seton,  1  Pet  299 ;  Cowles  v.  Whitman,  10  Conn.  121 ;  Hill  v. 
Rockingham  Bk.,  44  N.  H.  567 ;  Kimball  v,  Morton,  5  N.  J.  Eq. 
26;  Sank  v.  Union  Steamship  Co.,  5  Phila.  (Pa.)  499;  Tanner  v. 
Gregory,  71  Wis.  490 ;  will  compel  the  corporation  to  transfer 
the  stock  on  its  books :  Robinson  v.  Chartered  Bk.,  1  L.  R.  Eq. 
32 ;  Birmingham  Natl.  Bk.  v.  Roden,  97  Ala.  404 ;  Cushman  v. 
Thayer  Mfg.  Jewelry  Co.,  76  N.  Y.  365 ;  will  compel  it  to  issue 
shares  subscribed  for :  Chater  v.  San  Francisco  Sugar  Ref.  Co., 
19  Cal.  219 ;  Dousman  r.  Wis.  &  L.  S.  M.  &  S.  Co.,  40  Wis. 
418 ;  and  will  compel  it  to  issue  a  new  certificate  of  stock 
fraudulently  sold  on  a  forged  power  of  attorney  without  the 
owner's  consent :  Pratt  r.  Taunton  Copper  Co.,  123  Mass.  110; 
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Pollock  V.  Natl.  Bk.,  7  N.  Y.  274.  So,  when  several  perBons 
engage  in  the  formation  -and  promotion  of  a  corporation,  and 
the  others  refuse  to  allow  the  plaintiff  any  stock  according  to 
the  agreement  between  them,  they  will  be  compelled  to  do  so: 
ReUly  V.  Freeman,  37  N.  Y.  Suppl.  570.  But  if  the  prospective 
corporation  ia  never  organized,  a  subscriber  thereto  cannot  en- 
force the  delivery  to  him  of  stock  in  another  corporation  or- 
ganized for  the  same  purpose  by  the  same  promoters  :  Sessions 
V.  Elwell,  24  N.  Y.  Suppl.  599.  Further,  if  it  becomes  neces- 
sary to  do  so,  the  court  can  decree  specific  delivery  of  stock  in 
a  suit  of  which  it  has  cognizance  on  other  grounds :  e.  g.,  in  a 
suit  to  enforce  a  trust  of  which  the  stock  is  the  subject: 
Krohn  v.  Williamson,  62  Fed.  Rep.  869 ;  and  on  a  bill  of  inter- 
pleader to  determine  to  which  of  two  claimants  stock  belongs : 
Diamond  State  Iron  Co.  v.  Todd,  8  Houst.  (Del.)  372,  aflSrming 
6Del.  Ch.  163. 

4.  Speoiilo  Performance  of  Contracts  for  the  Purchase  of 
Corporate  Stock.— As  a  general  rule,  the  breach  of  a  contract  to 

purchase  stock  can  be  amply  compensated  in  damages ;  but  if, 
for  any  reason,  the  legal  remedy  for  breach  of  contract  is  not 
sufficient,  the  vendee  will  be  compelled  to  perform  a  contract 
for  the  purchase  of  stock,  and  to  accept  a  transfer  thereof: 
Cheale  v,  Kenward,  3  De  G.  &  J.  27 ;  Sheppard  v.  Murphy,  2  Ir. 
R.  Eq.  544 ;  German  Sav.  Inst.  v.  De  La  Vergne  Refrig.  Mach. 
Co.,  70  Fed.  Rep.  146 ;  Austin  v.  Gillaspie,  1  Jones  Eq.  (N.  C.) 
261  ;  and  a  subscriber  will  be  compelled  at  the  suit  of  the  cor- 
poration to  accept  the  shares  subscribed  for,  if  the  directors  are 
prompt  in  seeking  relief:  New  Brunswick  &  Canada  Ry.  & 
Land  Co.  v.  Muggeridge,  4  Drew.  686 ;  Oriental  Inland  Steam 
Co.  V.  Briggs,  2  J.  &  H.  625 ;  contra,  Strasburg  R.  R.  Co.  v.  Echter- 
nacht,  21  Pa.  220. 

6.  No  Speciflo  Performance  of  Contracts  for  the  Sale  or 
Purchase  of  Stock  Contrary  to  Public  Policy. -A  contract  to 
sell  or  purchase  corporate  stock  will  not  be  specifically  enforced 
if  it  is  illegal,  or  contrary  to  public  policy;  and  therefore, 
though  the  peculiar  value  of  the  stock  to  the  purchaser  is  one 
of  the  grounds  for  decreeing  a  specific  performance  of  such  a 
contract,  a  contract  for  the  sale  or  purchase  of  stock  which  is 
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unconscionable,  or  which  has  for  its  object  the  keeping  of  the 
stock  afloat  for  merely  speculative*  purposes :  Miss.  &  Mo.  R.  R. 
Co.  V,  Cromwell,  91  U.  S.  643 ;  the  obtaining  an  office  or  em- 
ployment in  the  corporation  for  one  of  the  parties:  West  t;. 
Camden,  135  U.  S.  507 :  Forbes  v,  McDonald,  54  Cal.  98 ;  Noel 
t?.  Drake,  28  Kans.  265 ;  Guernsey  v.  Cook,  120  Mass.  501  ;  Noyes 
V.  Marsh,  123  Mass.  286 ;  Woodruff  t7.  Wentworth,  133  Mass.  309 ; 
Cone  V.  Russell,  48  N.  J.  Eq.  208 ;  In  re  Germicide  Co.,  20  N.Y. 
Suppl.  495;  Hissam  v.  Parrish,  (W.  Va.)  24  S.  E.  Rep.  600; 
the  election  of  new  officers  in  the  interest  of  one  of  the  parties : 
Fremont  v.  Stone,  42  Barb.  (N.  Y.)  169;  the  obtaining  or 
transferring  of  the  control  of  the  corporation  :  Northern  R.  R.  v. 
Concord  R.  R.,  50  N.  H.  166;  Foil's  Appeal,  91  Pa.  434; 
€07Ura,  Bumgardner  v.  Leavitt,  35  W.  Va.  194;  or  the  con- 
iarol  of  the  voting  power  of  the  stock  indefinitely,  have 
been  held  void,  and  specific  performance  of  them  has  been 
refused.  Thus,  in  Harris  v.  Scott,  (N.  H.)  32  Atl.  Rep.  770, 
by  an  agreement  between  two  persons,  one  holding  twenty-one 
and  the  other  twenty  shares  of  the  stock  of  a  corporation,  it  was 
"mutually  and  severally  agreed:  (1)  To  vote  the  forty-one 
shares  we  own,  control,  or  can  influence,  invariably,  on  the  same 
side,  for  the  purpose  of  election,  or  on  any  motion  made  at  any 
meeting.  (2)  To  prevent  any  disagreement  for  whom  or  for 
what  motions  our  votes  should  be  cast,  we  severally  agree  to 
vote  at  every  election  for  every  officer  and  director  now  in  office, 
unless  both  parties  to  this  contract  agree  not  to  so  vote,  and 
in  case  of  any  vacancy,  not  to  vote  for  any  candidate  unless 
both  parties  are  in  favor  of  his  election  ;  and,  further,  not  to  vote 
for  any  change  of  any  kind,  enlargement,  alterations,  improve- 
ments, purchase  of  real  estate,  or  change  in  salaries  or  wages, 
unless  both  are  willing  to  vote  for  such  purpose  or  purposes. 
(3)  This  agreement  to  apply  to  directors'  meetings,  the  same  as 
stockholders' ;  no  dividend  to  be  declared  unless  both  are  in 
favor  of  it,  and  the  amount  determined  beforehand.  (4)  Neither 
party  to  sell  his  shares,  or  any  of  them,  nor  to  buy  any  other 
shares  at  a  higher  price  than  the  holder  paid  for  them.  (5) 
Either  party  having  his  salary  increased  above  the  present 
amount,  the  other  to  have  an  increase  of  similar  amount.  (6) 
This  agreement  to  remain  in  force  two  years  from  date*"    After  • 
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the  expiration  of  this  contract,  they  agreed  in  writing  that  it 
should  be  extended,  in  all  its  provisions,  for  five  years,  and 
further  provided  "  that  directions  shall  be  left,  by  will  or  other- 
wise, to  the  executors  of  each,  that  should  either  party  to  this 
agreement  die  during  the  continuance  thereof,  the  survivor  shall 
have  a  prior  right  over  any  other  party  to  purchase  the  shares 
of  the  capital  stock  .  .  .  hitherto  the  property  of  the  deceased." 
One  of  the  parties  died,  and  after  some  negotiation  with  the 
other,  his  stock  was  sold  by  his  administrators  to  a  third 
party.  The  other  then  brought  suit  for  a  decree  "  to  give  him 
the  first  right  to  purchase  "  the  stock.  This  was  refused  on  the 
ground,  inter  alia,  that  the  original  contract  was  unlawful. 

6.  Specific  Performance  of  Agreements  for  Proxy— Voting 

Trusts.— If  the  doctrine  sustained  by  the  authorities  cited  in 
the  preceding  paragraph  is  correct  as  laid  down,  no  agreement 
to  give  a  proxy,  and  therefore  no  voting  trust,  which  is  only  a 
special  form  of  proxy,  can  be  enforced.  But  if  the  peculiar 
value  of  the  stock  to  the  purchaser,  as  is  admitted,  is  good 
ground  for  enforcing  a  contract  for  its  sale,  certainly  a  contract 
for  a  proxy  to  protect  one's  interests  against  threatened  injury, 
which  was  the  purpose  of  the  sale  in  Bumgardner  r.  Leavitt, 
35  W.  Va.  194,  should  be  enforced,  when  its  tendency  is  not 
shown  to  be  harmful :  Dulin  v,  Pac.  Wood  &  Coal  Co.,  103  CaL 
357.  This  is  admitted  in  the  principal  case.  By  a  parity  of 
reason,  a  voting  trust,  which  is  often  the  only  means  of  pro- 
tecting the  interests  of  all  the  stockholders  and  creditors  of  a 
large  corporation,  should  be  upheld  and  enforced,  if  its  purpose 
is  good,  and  it  does  not  violate  the  law.  Such  agreements  are 
not,  per  se^  contrary  to  public  policy.  If  they  purport  to  be 
irrevocable,  they  are  in  so  far  illegal ;  but  this  defect  is  cured 
by  holding  them  revocable  at  will :  Brown  v,  Pac.  Mail  S.  S. 
Co.,  5  Blatchf.  (U.  S.)  525  ;  Woodruff  v.  Dubuque  &  Sioux  City 
R.  Co.,  30  Fed.  Rep.  91 ;  Mobile  &  Ohio  R.  R.  Co.  v.  Nich- 
olas, 98  Ala.  92 ;  Faulds  v.  Yates,  57  111.  416 ;  Havemeyer  v. 
Havemeyer,  43  N.  Y.  Super.  Ct.  506,  affirmed,  86  N.  Y.  618; 
Zimmerman  v.  Jewett,  19  Abb.  N.  C.  (N.  Y.)  459,  n.;  Shelmer- 
dine  v,  Welsh,  (Pa.)  47  Leg.  Int.  26.  Therefore,  if  not  con- 
•  trary  to  public  policy  on  their  face,  there  would  seem  to  be  no 
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good  reason  for  refusing  to  enforce  them  :  see,  however,  Moses 
V.  Scott,  84  Ala.  608.  But  if  a  voting  trust  agreement  is  in- 
tended as  an  evasion  of  any  positive  rule  of  law  or  public 
policy,  it  is  then  void :  Bostwick  v.  Chapman,  60  Conn.  653 ; 
Cone  V.  Russell,  48  N.  J.  Eq.  208  ;  White  v.  Thomas  Inflatable 
Tire  Co.,  62  N.  J.  Eq.  178;  Haferv.  N.  Y.,  L.  E.  &  W.  R  R.  Co., 
14  Wkly.  Law  Bull.  (Ohio,)  68 ;  and,  of  course,  will  not  be 
enforced. 


Statute    of  Limitations  —  Saspension   by    Ii^iimction 
against  Suit— loaches. 

DAVIS  V.  ANDREWS  et  al. 
(Supreme  Court  of  Texas.     March  25,  1896.) 

(30  S.  W.  Rep.  432.) 

Where  plaintiff  obtained  an  injunction  restraining  a  sale  under  a  trust 
deed,  equity  will  not  suspend  the  running  of  the  statute  for  the  time  the 
injunction  was  in  forcCi  in  favor  of  executors  of  the  beneficiary  in  the 
deed  who  were  not  parties  when  the  injunction  was  granted,  and  were 
in  no  wise  prevented  from  bringing  suit  on  the  notes  within  the  statu- 
tory period.    27  S.  W.  Rep,  1033,  reversed. 

Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Ju- 
dicial District. 

Action  by  William  Davis  against  H.  B.  Andrews  and 
others  for  an  injunction.  From  a  judgment  of  the  court 
of  civil  appeals,  (27  S.  W.  Rep.  1033,)  aflBrming  a  judg- 
ment for  defendants,  plaintiff  brings  error.    Reversed. 

Ogden  &  Harwood,  for  plaintiff  in  error. 
Vpson  &  Bergstrom,  for  defendants  in  error. 

Denman,  J. — William  Davis,  in  July,  1886,  procured  the 
issuance  and  service  of  an  injunction  restraining  H.  B.  An- 
drews,  trustee  in  a  deed  of  trust  executed  by  Davis,  to 
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secure  certain  notes  in  favor  of  T.  W.  Pierce,  from  selling 
under  said  trust  deed,  the  advertisement  having  been  made, 
certain  property  claimed  to  be  the  homestead  of  Davis  and 
his  minor  children.  In  September,  1886,  said  trustee 
answered  by  exceptions  and  disclaimer  of  any  interest  in 
the  suit  further  than  related  to  the  execution  of  the  trust 
imposed  upon  him  by  said  trust  deed,  and  that  the  execu- 
tors of  Pierce  were  the  sole  beneficiaries,  and  prayed  that 
they  be  made  parties,  and  that  no  further  proceedings  be 
had  in  the  cause  until  they  were  made  parties.  No  further 
proceedings  were  had  until  April  11, 1893,  when  the  exec- 
utors of  Pierce  appeared,  and  by  leave  of  court  filed  what 
they  styled  their  "  original  answer,"  in  which  they  sought 
judgment  against  Davis  on  the  notes  secured  by  said  trust 
deed,  and  a  foreclosure  of  the  lien  secured  thereby  on  said 
property.  On  February  12,  1894,  Davis,  by  supplemental 
petition,  pleaded  the  statute  of  limitation  of  four  years  in 
bar  of  the  demand  of  said  executors.  The  trial  court  ren- 
dered judgment  dissolving  the  injunction,  and  in  favor  of 
the  executors  of  said  Pierce,  against  Davis,  for  the  balance 
due  on  the  principal  and  interest  of  said  notes,  with  a  fore- 
closure of  the  lien  secured  by  said  trust  deed  on  said  prop- 
erty, ordering  sale  of  said  property,  and  application  of  the 
proceeds  to  payment  of  said  judgment,  and  ordering  execu- 
tion over  against  Davis  for  balance.  This  judgment  having 
been  affirmed  by  the  court  of  civil  appeals,  Davis  has 
brought  the  case  to  this  court,  assigning  as  error  that  the 
trial  court  and  the  court  of  civil  appeals  erred  in  not  sus- 
taining his  plea  of  limitations. 

In  ord^r  to  overrule  this  assignment,  we  must  hold  that 
Davis  was,  by  reason  of  having  sued  out  the  injunction  in 
July,  1886,  restraining  the  trustee  from  selling,  precluded 
from  pleading  the  statute  of  limitations  during  the  time 
elapsing  between  July,  1886,  and  the  filing  of  the  said 
answer  by  the  executors  on  April  11,  1893,  asking  judg- 
ment on  said  notes  and  foreclosure  of  the  lien.    Can  we  ao 
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hold  ?  The  statute  provides  "  that  actions  for  debt  where 
the  indebtedness  is  evidenced  by  or  founded  upon  any  con- 
tract in  writing,  shall  be  commenced  and  prosecuted  within 
four  years  after  the  cause  of  action  shall  have  accrued,  and 
not  afterwards :"  Rev.  Stat.  Art.  3205.  It  will  be  observed 
that  this  statute  is  positive,  and  contains  no  exception  as  to 
the  period  of  time  during  which  injunction  proceedings 
may  be  pending,  such  as  is  contained  in  the  statutes  of  some 
other  states.  A  court  of  law  will  not  recognize  such  period 
as  an  exception  to  the  plain  letter  of  the  statute :  Barker  v. 
Millard,  16  Wend.  (N.  Y.)  572  ;  Berrien  v.  Wright,  26  Barb. 
(N.  Y.)  209  ;  Sugg  v.  Thrasher,  30  Miss.  141.  It  seems  to 
be  a  well-established  rule  in  equity,  however,  that  where  a 
defendant  has  procured  the  issuance  of  an  injunction, 
restraining  the  prosecution  or  the  bringing  of  a  suit  on  a 
claim,  he  will  not,  after  the  dissolution  of  the  injunction, 
be  permitted  to  avail  himself,  on  the  plea  of  limitation,  of 
the  period  of  time  during  which  the  injunction  was  in 
force,  provided  the  plaintiff  has  not  been  guilty  of  laches : 
Anon.,  2  Cas.  Ch.  217  ;  Lamb  v.  Ryan,  40  N.  J.  Eq.  67  ; 
Kelly  v.  Donlin,  70111.  381 ;  Treasurer  Brown  Co.  v.  Martin, 
50  Ohio  St.  197,  33  N.  E.  Rep.  1113 ;  Sugg  v.  Thrasher,  30 
Miss.  141.  The  usual  course  in  such  cases  is  for  the  plain- 
tiff in  the  action  at  law  to  apply  to  a  court  of  equity  for  an  in- 
junction restraining  defendant  in  such  action  from  pleading 
the  statute  of  limitations  during  the  period  such  defendant 
has  previously  caused  such  plaintiff  to  be  restrained  from 
bringing  or  prosecuting  his  action  at  law :  Lamb  v.  Ryan, 
40  N.  J.  Eq.  67  ;  Sugg  v.  Thrasher,  30  Miss.  141 ;  Barker  v. 
Millard,  16  Wend.  (N.  Y.)  572.  The  defendant  will  not  be 
restrained,  however,  from  relying  upon  the  statute  during 
such  period,  if  the  plaintiff  has  been  guilty  of  laches  in 
filing  suit  on  his  claim  after  the  dissolution  of  the  injunc- 
tion :  Doughty  v.  Doughty,  10  N.  J.  Eq.  351 ;  Sugg  v. 
Tlirasher,  30  Miss.  141 ;  Chilton  v.  Scruggs,  5  Lea,  (Tenn.) 
309.     While,  as  above  stated,  the  usual  course  is  to  sue  at 


590  DAVIS   V.   ANDREWS. 

law,  and  apply  to  a  court  of  equity  to  restrain  the  defend- 
ant from  relying  upon  limitation  during  such  period,  there 
are  cases  where  a  court  of  equity  will  take  original  jurisdic- 
tion and  grant  complete  relief,  upon  the  ground  that  de- 
fendant has,  by  unconscientious  litigation  in  equity,  caused 
plaintiff  to  be  debarred  of  his  right  to  proceed  at  law : 
Davis  V.  Hoopes,  33  Miss.  173  ;  Bond  v.  Hopkins,  1  Schoales 
&  L.  413.  No  matter  in  what  form  the  aid  of  a  court  of 
equity  is  invoked  in  such  cases,  the  relief  is  granted,  not 
upon  the  ground  that  equity  can  disregard  or  create  excep- 
tions to  the  statute  of  limitation,  but  upon  the  ground  that 
the  partj'  sought  to  be  enjoined  has,  by  an  abuse  of  the  pro- 
cess of  the  court,  obtained  an  unconscionable  advantage, 
which  he  ought  not  to  be  permitted  to  enjoy. 

An  examination  of  the  above  cases  will  disclose  the  fact 
that  tlie  relief  granted  was  confined  to  cases  where  (1)  the 
original  proceeding  in  equity  had  prevented  plaintiff  from 
bringing  or  prosecuting  the  very  claim  to  which  defendant 
seeks  to  interpose  the  defence  of  limitation,  and  (2)  plaintiff 
was  not  guilty  of  laches  in  proceeding  to  enforce  his  rights. 
The  doctrine  is  based  upon  the  principle  declared  in  2  Cas. 
Ch.  217,  above  cited,  that  "  the  act  of  the  court  shall  do  no 
prejudice,"  and  is  confined  to  relief  against  such  acts.  We 
have  been  cited  to  no  case,  nor  have  we  been  able  to  find 
one,  wliere  equity  has  interposed,  directly  or  indirectly,  to 
prevent  a  defendant's  pleading  limitation  in  an  action  at 
law  or  suit  in  equity  to  recover  of  him  a  personal  judgment, 
on  the  ground  that  he  had  wrongfully  caused  the  issuance 
of  an  injunction  restraining  plaintiff  or  his  trustees  from 
doing  some  act  in  pais^  such  as  selling  under  a  trust  deed, 
whereby  he  might  have  collected  his  claim  oV  a  portion 
thereof  before  it  was  barred.  The  granting  of  such  relief 
would  be  going  beyond  the  principle  upon  which  equitable 
interference  with  defendant's  statutory  rights  is  justified.  It 
would  be  doing  more  than  seeing  that  defendant  obtains  no 
unconscionable  advantage  through  an  improper  use  of  the 
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process  of  the  court,  or  seeing  that  the  act  of  the  couii;  shall 
•  do  no  prejudice,  for  neither  the  process  nor  the  act  of  the 
court  in  enjoining  the  sale  by  the  trustee  could  have  pre- 
vented plaintiff's  proceeding  to  obtain  judgment  on  his 
claim  at  law  or  equity,  as  the  nature  of  the  case  might  have 
demanded.  *'  The  assumption  of  such  power  would  be  set- 
ting the  court  of  chancery  above  the  legislature,  and  cause 
the  creation  of  exceptions,  at  the  discretion  of  the  court, 
which  the  statute  has  not  made,"  to  use  the  forcible  lan- 
guage of  Green,  J.,  in  Walker  v.  Smith,  8  Yerg.  (Tenn.) 
238.  In  Yale  v.  Randle,  23  La.  Ann.  579,  it  was  held  that 
a  suit  to  revive  a  judgment,  instituted  more  than  ten  years 
after  its  rendition,  was  barred,  notwithstanding  the  execu- 
tion of  the  judgment  was  restrained  by  injunction  sued  out 
by  defendant,  the  court  holding  that  prescription  was  not 
suspended  during  the  pendency  of  the  injunction  proceed- 
ings. In  Bank  v.  Byrd,  14  Ark.  496,  it  was  held  that  the 
pendency  of  injunction  proceedings  restraining  the  sale  of 
land  under  a  mortgage  authorizing  sale  by  the  sheriff  to 
pay  notes  secured  by  such  mortgage  was  no  answer  to  the 
plea  of  limitation  in  a  suit  on  the  notes  against  the  maker. 
In  this  case  the  injunction  was  sued  out  by  a  third  party, 
whose  connection  with  the  notes  and  mortgage  is  not  shown 
further  than  that  he  appears  to  have  been  a  claimant  of  the 
land.  The  Louisiana  and  Arkansas  courts,  in  the  cases 
above  cited,  which  are  very  meagerly  reported,  seem  to  have 
proceeded  upon  the  idea  that  the  injunctions  did  not  under- 
take to  restrain  suits  on  tlie  judgment  or  notes. 

We  have  discussed  the  principles  and  procedure  appli- 
cable to  cases  of  this  character  in  jurisdictions  where  legal 
and  equitable  rights  are  determined  in  separate  tribunals, 
for  the  reason  that  the  exact  ground  of  equitable  interven- 
tion is  thereby  made  more  apparent.  The  fact  that  our 
courts  determine  both  legal  and  equitable  rights  in  the  same 
cause  does  not  in  the  least  affect  the  nature  of  the  rights 
themselves,  and  does  not  authorize  the  suspension  of  tlie 
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statutes  of  limitations,  except  upon  well-defined  equitable 
grounds,  which,  from  their  long  recognition  by  the  courts, 
are  supposed  to  have  been  in  the  contemplation  of  the  legis- 
lature when  such  statutes  were  enacted.  Let  us  apply  the 
principles  above  discussed  to  the  case  disclosed  by  the  record 
before  us.  The  notes  were  due  and  the  trustee  had  adver- 
tised the  property  for  sale  under  the  trust  deed  when  Davis 
caused  the  injunction  to  issue  restraining  such  sale  in  July, 
1886.  The  trustee,  who  had  no  right  or  power  under  the 
trust  deed  except  to  sell  upon  request  of  Pierce,  after 
maturity  of  the  notes,  answered  in  September,  1886,  setting 
up  such  facts,  and  asking  that  the  executors  be  made  parties, 
and  that  no  further  proceedings  be  had  until  that  was  done. 
It  is  not  claimed  that  the  executors  were  parties  at  this  stage 
of  the  proceedings,  nor  that  they  were  in  any  way  prevented 
from  suing  upon  the  notes.  The  very  petition  upon  which 
plaintiff  procured  the  issuance  of  the  injunction  invited  such 
a  suit  by  asking  that  the  trustee  be  required  to  disclose  who 
were  the  owners  of  the  notes,  so  that  they  might  be  made 
parties,  in  order  to  determine  what  credits  plaintiff  was  en- 
titled to  have  entered  upon  them.  Davis  and  the  trustees 
both  appear  to  have  been  satisfied  with  this  status  of  the 
case,  for  neither  took  any  other  step  until  the  executors 
voluntarily  appeared  and  made  themselves  parties,  on  April 
11,  1893,  long  after  the  expiration  of  four  years  from  the 
accrual  of  the  cause  of  action  on  the  notes,  whereupon 
Davis,  in  February,  1894,  pleaded  limitation.  Under  the 
principles  above  discussed,  it  is  clear  that  the  executors 
have  no  equitable  ground  upon  which  the  operation  of  the 
statute  can  be  suspended,  for  the  injunction  did  not  prevent 
them  from  suing.  The  difficulty  which  they  seek  to  have  a 
court  of  equity  remove  was  not  brought  about  by  "  the  act 
of  the  court,"  the  process  of  injunction,  but  by  their  own 
laches  in  failing  to  file  sCiit  on  their  notes,  which  they  might 
have  done  at  any  time  by  answer  in  this  cause,  as  they  did, 
or  by  independent  suit 
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In  the  case  of  Chilton  v.  Scruggs,  5  Lea,  (Tenn,)  309, 
above  cited,  the  supreme  court  of  Tennessee,  in  a  well- 
considered  opinion,  held  that,  where  a  party  in  good  faith 
believed  he  had  been  enjoined  from  proceeding  to  collect  a 
claim  by  suit  when  in  fact  he  had  not,  he  had  no  ground 
upon  which  a  court  of  equity  could  suspend,  in  his  favor, 
the  running  of  the  statute,  for  the  defendant  was  not  instru- 
mental in  bringing  about  the  mistake.  Then,  is  it  not  clear, 
upon  principle,  that  there  is  no  ground  in  this  case  upon 
which  relief  can  be  granted?  We  are,  however,  cited  to 
2  High,  Inj.  (2d  Ed.)  §  1133,  which  reads  as  follows  :  "  The 
granting  of  an  injunction  to  restrain  a  sale  of  real  property 
under  a  deed  of  trust  securing  the  payment  of  promissory 
notes  has  the  effect  of  suspending  the  statute  of  limitations 
upon  the  notes  themselves."  In  support  of  this  proposition 
the  author  cites  only  one  case,  Williams  v.  Pouns,  48  Tex. 
141.  Since  the  construction  given  by  the  learned  author  to 
this  case  is  in  direct  conflict  with  our  views  above  expressed, 
it  becomes  necessary  for  us  to  examine  and  determine  the 
true  doctrine  announced  therein.  In  that  case  Pouns  sued 
Williams  and  wife  in  trespass  to  try  title  for  480  acres 
of  land,  and  gave  in  evidence  as  his  title  (1)  a  trust  deed 
dated  December  23,  1870,  executed  by  Williams  and  wife, 
conveying  said  land,  upon  which  was  the  homestead  of 
Williams  and  wife,  to  a  trustee,  to  secure  notes  due  Feb- 
ruary 1,  1872;  (2)  that  the  trustee,  who  had  advertised  the 
land  for  sale  under  the  trust  deed,  was,  on  July  28, 1875,  re- 
strained from  selling  by  writ  of  injunction  issued  at  the 
instance  of  Williams  and  wife,  which  injunction  was  dis- 
solved by  the  district  court  in  April,  1876 ;  and  (3)  that  on 
July  6,  1876,  the  trustee  sold  the  land  to  Pouns.  On  the 
trial,  defendants,  in  order  to  invalidate  the  sale  by  the 
trustee,  offered  to  show  that,  when  the  district  court  dis- 
solved the  injunction,  they  duly  appealed  the  case  to 
the  supreme  court,  whereby  they  claimed  the  injunction 

was  still  in  force  when  the  trust  sale  was  made.     The  trial 
38 
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court  excluded  this  evidence,  upon  the  ground  that  such 
appeal  would  not  keep  the  injunction  in  force.  This  court, 
on  appeal,  treating  this  as  ^'the  vital  question  to  be  de- 
cided/' held  that  the  evidence  should  have  been  admitted, 
or,  as  expressed  in  the  opinion,  that  the  appeal  kept  the  in- 
junction in  force.  If  the  evidence  had  been  admitted  by  the 
court  below,  this  court  would,  doubtless,  have  disposed  of 
plaintiff's  title  by  holding  the  sale  made  at  plaintiff's  in- 
stance, in  violation  of  the  injunction,  void ;  but,  since  the 
court  could  not  know  what  proof  would  be  made  on  the 
appeal  on  another  trial,  it  proceeded  to  pass  upon  the  other 
questions  raised,  one  of  which  was,  supposing  on  another 
trial  it  should  be  shown  that  the  sale  was  not  made  in  vio- 
lation of  the  injunction,  whether  such  sale  was  void  on  the 
ground  that  the  notes  were  apparently  barred  at  the  time  of 
sale.  On  this  question  the  learned  judge  who  delivered  the 
opinion  of  the  court,  after  stating  that  it  was  well  settled 
that,  where  a  party  is  enjoined  from  bringing  suit  on  a  note, 
such  injunction  suspends  the  statute  pending  the  injunc- 
tion, proceeded  to  discuss  the  point  at  issue,  and  said  :  "  We 
think  the  like  rule  should  apply  when  it  is  not  the  bring- 
ing of  a  suit  upon  the  note  which  is  enjoined,  but  the  en- 
forcement of  the  contract  given  to  secure  its  payment,  and 
which,  though  valid  and  binding,  could  not,  aside  from  the 
injunction,  be  enforced  by  suit,  because  it  embraced  the 
homestead  of  appellant."  In  order  to  properly  understand 
this  well-guarded  language,  it  is  well  to  recall  (1)  that,  when 
this  opinion  was  delivered,  it  was  supposed  to  be  the  law  in 
this  state  that,  when  a  note  was  barred,  the  power  of  the 
trustee  to  sell  was  at  an  end,  the  case  of  Gk)ldfrank  v. 
Young,  64  Tex.  433,  not  having  been  decided ;  and  (2)  the 
deed  of  trust  having  been  executed  in  1872,  under  the  well- 
settled  law,  it  could  not  have  been  enforced  as  to  the  entire 
480  acres  by  a  decree  of  court,  which  would  have  been 
a  forced  sale  of  a  homestead,  as  to  about  half  of  the  land, 
but  could  have  been  enforced  as  to  the  entire  480  acres  under 
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a  sale  by  the  trustee.  With  this  explanation,  it  is  clear 
that,  by  the  issuance  of  the  injunction  restraining  the 
trustee  from  selling,  the  owner  of  the  notes  was,  by  the  act 
of  the  court,  deprived  of  the  sole  remedy  by  which  his  valid 
lien  could  be  enforced  upon  the  whole  property.  Again, 
that  being  a  suit  of  trespass  to  try  title,  there  was  no  issue 
as  to  whether  judgment  could  have  been  rendered  on  the 
notes,  for  they  were  not  in  controversy.  The  sole  question 
before  the  court,  and  evidently  the  only  one  considered,  was 
whether,  when  the  grantors  in  a  trust  deed  on  land,  part 
of  which  was  their  homestead,  have  wrongfully  caused  the 
issuance  of  an  injunction  suspending  the  power  of  sale  of 
the  trustee,  and  thereby  depriving  the  owner  of  the  notes 
of  the  sole  method  of  enforcing  his  lien,  such  grantors  will 
be  allowed  by  a  court  of  equity  to  dispute  the  validity  of  the 
sale  upon  the  ground  that  the  notes  were  barred  when  the 
sale  was  made.  To  allow  them  to  question  the  title  on  such 
ground  would  not  be  seeing  that  "  the  act  of  the  court  shall 
do  no  prejudice."  Under  the  principles  above  discussed,  we 
think  it  clear  that  a  court  of  equity  would  have  enjoined 
Williams  and  wife  from  claiming,  in  said  suit  of  trespass  to 
try  title,  that  limitation  affected  the  power  of  sale  conferred 
upon  the  trustee  by  the  trust  deed,  and  that  such  is  the  sole 
effect  of  the  decision.  If,  however,  Pouns  had  brought  suit 
on  his  notes  after  they  had  been  due  more  than  four  years, 
we  see  no  ground  upon  which  equity  could  have  prevented 
Williams  from  pleading  limitation  pending  the  injunction, 
for  the  plain  reason  that  neither  Williams  nor  the  act  of 
the  court  had  thrown  any  obstacle  in  the  way  of  his  suing 
upon  his  notes,  and  even  asking  a  foreclosure  of  Ms  lien  in 
80  far  as  the  law  permitted  a  foreclosure.  We  are  therefore 
of  the  opinion  that  there  is  nothing  in  the  opinion  in  said 
case  which  can  be  construed  as  supporting  the  doctrine  an- 
nounced by  Mr.  High,  or  as  being  in  conflict  with  the  views 
herein  expressed. 

For  the  reasons  above  expressed,  the  judgments  of  the 
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court  of  civil  appeals  and  the  trial  court  will  be  set  aside, 
and  judgment  here  rendered  dissolving  the  injunction,  and 
decreeing  that  the  executors  recover  of  Davis  no  personal 
judgment  or  foreclosure  of  lien,  without  adjudicating  the 
existence  of  the  debt  or  validity  of  the  lien ;  leaving  them 
free  to  enforce  whatever  rights  they  may  have  under  the 
trust  deed. 

SUSPENSION  OF  STATUTE  OF  LIMITATIONS  BY 
INJUNCTION  AGAINST  SUIT. 

1.  Bunning  ox  the  Statute  not  Barred  by  Injunction—Be- 
lief only  in  Equity.— The  fact  that  an  injunction  has  been  pro- 
cured to  prevent  one  from  bringing  action  upon  a  certain  claim 
does  not  hinder  the  running  of  the  statute  of  limitations  against 
that  claim,  except  in  those  states  where  it  is  expressly  so  pro- 
vided by  statute :  State  Bk.  v.  Byrd,  14  Ark.  496 ;  Ingraham  v. 
Regan,  23  Miss.  213 ;  and  a  court  of  equity  cannot  make  an 
order  which  will  prevent  the  running  of  the  statute.  The 
proper  remedy  is  for  the  plaintiff,  after  bringing  suit,  to  apply 
to  equity  for  an  injunction  to  restrain  the  defendant  from  plead- 
ing the  statute;  and  this  will  always  be  granted,  unless  the 
plaintiff  has  been  guilty  of  laches,  or  there  is  an  available  remedy 
at  law  :  Anon.,  1  Vem.  74  ;  Anon.,  2  Atk.  1 ;  Gilbert  v,  Emerton, 
2  Vern.  503 ;  O'Donel  v,  Browne,  1  Ball.  &  B.  263 ;  Kelly  v.  Don- 
lin,  70  111.  378 ;  Rice  v,  Lowan,  2  Bibb,  (Ky. )  149 ;  Robertson  r. 
Alford,  21  Miss.  509;  Sugg  v.  Thrasher,  30  Miss.  135;  Davis  v. 
Hoopes,  33  Miss.  173 ;  Lamb  v.  Ryan,  40  N.  J.  Eq.  67 ;  Lamb  v. 
Martin,  43  N.  J.  Eq.  34 ;  Barker  v.  Millard,  16  Wend.  (N.  Y.)  672. 
This  doctrine  was  well  defined  by  Vice-Chancellor  Van  Fleet  in 
Lamb  v.  Martin,  43  N.  J.  Eq.  34  :  "  Justice  will  not  permit  a 
litigant,  fy'st,  to  prevent  his  adversary  from  seeking  redress  by 
suit  at  law  for  a  wrong  he  has  committed  against  his  adversary, 
until  his  adversary's  right  of  action  is  barred  by  lapse  of  time, 
and  then,  when  his  adversary  is  relieved  from  the  restraint 
which  he  has  caused  to  be  put  upon  him,  and  sues,  to  turn 
upon  his  adversary  and  say,  *  You  are  too  late  ;  you  have  lost 
your  right  of  action  by  your  laches.'  There  is  no  laches  in 
such  a  case.     His  adversary  did  not  sue  before  because  he  was 
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prevented ;  and  that  is  the  foundation  of  the  jurisdiction  which 
equity  exercises  in  such  cases.  It  is  an  indispensable  requisite, 
where  a  plaintiff  in  a  suit  at  law  applies  to  a  court  of  equity 
to  restrain  the  defendant  from  pleading  the  statute  of  limita- 
tions, that  it  shall  be  made  clearly  to  appear  that  he  was  pre- 
vented  by  the  act  of  the  defendant  from  bringing  his  suit  at 
law  until  his  right  of  action  was  barred  by  the  statute."  If  the 
injunction  was  issued  out  of  the  court  in  which  the  suit  is 
brought,  that  court  will  itself  prevent  the  defendant  from  taking 
advantage  of  the  statute,  for  ^^  the  act  of  the  court  shall  do  no 
prejudice:"  Anon.,  2  Ch.  Cas.  217;  Little  v.  Price,  1  Md.  Ch, 
182 ;  Work  v.  Harper,  31  Miss.  107 ;  Wilkinson  v.  Flowers,  37 
Miss.  579 ;  Tishimingo  Sav.  Inst,  v,  Buchanan,  60  Miss.  496 ; 
Treasurer  of  Brown  Co.  v,  Martin,  50  Ohio  St.  197 ;  Williams  v. 
Pouns,  48  Tex.  141.  Relief,  however,  will  not  be  granted  on 
the  ground  of  a  mere  mistake  of  the  plaintiff  as  to  the  exist- 
ence of  an  injunction  if  that  mistake  was  not  superinduced  by 
the  act  of  the  defendant :  Chilton  v,  Scruggs,  5  Lea,  (Tenn.) 
308;  nor  if  the  plaintiff  has  been  guilty  of  laches:  Yale  v. 
Randle,  23  La.  An.  579 ;  such  as  a  delay  of  over  three  years 
after  the  dissolution  of  the  injunction :  Doughty  v.  Doughty,  10 
N.  J.  Eq.  347 ;  or  of  over  a  year  after  the  statute  had  run : 
Dickinson  v.  Mayor,  92  N.  Y.  584  ;  oxid  a  fortiori  a  delay  of  more 
than  the  statutory  period  after  the  injunction  expires,  will  pre- 
clude him  from  asserting  his  claim :  McLure  v.  Melton,  34  S. 
Car.  377. 

2.  Suspension  by  Statutory  Proyisions.— In  Arkansas,  Illi- 
nois, Iowa,  Kentucky,  Minnesota,  Missouri,  New  York,  North 
Carolina,  South  Carolina,  and  Vermont  it  is  provided  by  statute 
that  when  the  commencement  of  an  action  is  enjoined  the  time 
during  which  the  injunction  is  in  force  shall  not  be  considered 
as  a  part  of  the  time  limited  for  the  commencement  of  the  ac- 
tion ;  and  in  Alabama,  Arizona,  California,  Idaho,  Mississippi, 
Montana,  Nevada,  North  Dakota,  Oregon,  South  Dakota,  Utah, 
and  Wisconsin  the  same  provision  is  made  not  only  when  the 
commencement  of  an  action  is  prevented  by  injunction,  but' 
also  when  it  is  prevented  by  any  statutory  prohibition :  see 
Rpse  V.  Foord,  96  Cal.  152 ;  Fincke  v,  Funke,  25  Hun,'  (N.  Y.) 
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616 ;  Hunting  v.  Blun,  69  Hun,  (N.  Y.)  562 ;  Amy  v.  W^ter- 
town,  130  U.  S.  320,  affirming  22  Fed.  Rep.  418.  Under  these 
statutes  it  is  not  necessary  that  the  injunction  should  be  served 
on  the  plaintiff;  it  is  sufficient  if  he  has  had  notice  of  it :  Ber- 
rien V.  Wright,  26  Barb.  (N.  Y.)  209.  If  an  injunction  does 
not  operate  to  stay  the  commencei^ent  of  the  action,  it  will  not 
suspend  the  operation  of  the  statute :  McQueen  v,  Babcock,  41 
Barb.  (N.  Y.)  337;  Van  Wagonen  v,  Terpenning,  122  N.  Y. 
222,  affirming  46  Hun,  423 ;  and  since  the  suspension  only 
exists  while  the  injunction  is  in  force,  a  pending  application  for 
an  injunction  will  not  bar  the  statute,  whether  or  not  the  in- 
junction is  subsequently  granted :  2  Wood,  Lim.  (2d  Ed.) 
§  243.  Further,  the  exception  is  available  at  law,  and  furnishes 
no  groundr  for  relief  in  equity :  Chem.  Natl.  Bk.  v.  Kissane,  32 
Fed.  Rep.  429. 

3.  Statutory  Prohibition  of  Commencement  of  Action  Bars 

Statute.— When  a  statute  or  charter  prohibits  the  commence- 
ment of  an  action  until  after  the  lapse  of  a  specified  period,  the 
limitation  does  not  begin  to  run  until  the  period  of  prohibition 
is  past :  Brooks  v.  Bates,  7  Colo.  576 ;  Hart  v.  Evans,  80  Ga. 
330;  Moses  v,  Jones,  2  Nott  &  McCord,  (S.  Car.)  259;  Bugg  v. 
Summer,  1  McMuU.  (S.  Car.)  333 ;  Nicks  t;.  Martindale,  Harp. 
(S.  Car.)  136;  McCullough  v.  Speed,  3  McCord,  (S.  Car.)  455; 
Lawton  17.  Bowman,  2  Strobh.  (S.  Car.)  190;  Wilks  r.  Robin- 
son, 3  Rich.  (S.  Car.)  182 ;  Moore  v.  Smith,  29  S.  Car.  254.  This 
is  the  case  when  a  statute  allows  an  executor  or  administrator  a 
period  during  which  no  suit  can  be  brought  against  them: 
Dowell  V.  Webber,  2  Sm.  &  M.  (Miss.)  452 ;  Blaskower  r.  Steel, 
23  Oreg.  106.  So,  when  a  city  charter  provides  that  no  suit 
shall  be  brought  upon  a  claim  against  the  city  until  a  specified 
time  after  it  has  been  presented  to  the  proper  official,  the  run- 
ning of  the  statute  of  limitations  is  suspended  during  that 
time:  Fisher  v.  Mayor,  67  N.  Y.  73;  Brehm  r.  Mayor,  104 
N.  Y.  186. 

4.  Stay  of  Execution  by  Injunction.— If   an   execution  is 

stayed  by  an  injunction,  it  may  be  sued  out  within  a  year  and 
a  day  after  the  injunction  is  dissolved,  without  proceedings  to 
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revive  it,  though  the  time  of  its  life  has  expired:  Michell  v.  Cue, 
2  Burr.  660 ;  Wakefield  i?.  Brown,  38  Minn.  361 ;  U.  S.  v.  Han- 
ford,  19  Johns.  (N.  Y.)  173 ;  Gibbes  v.  Mitchell,  2  Bay,  (S.  Car.), 
120  ;  Noland  v,  Seekright,  6  Munf.  (Va.)  185 ;  see  Richardson  v. 
Justices,  11  Gratt.  (Va.)  190;  Hutsonpiller  v.  Stover,  12  Gratt 
(Va.)  579. 


Trade-mark— What  Oonstitates— Bight  to  Use  on  Ex- 
piration of  Patent— Injunction. 

DOVER  STAMPING  CO.  v.  FELLOWS  et  al. 

(Supreme  Judicial  Court  of  Massachusetts.    March  1, 

1895.) 

(163  Mass.  191  ;  40  N.  E.  Rep.  105.) 

The  use  of  the  word  "  Dover  **  merely  as  the  name  of  a  certain  kind 
of  egg-beater,  will  not  constitute  such  word  a  trade-mark,  so  as  to  en- 
title the  proprietor,  after  his  patent  has  expired,  to  enjoin  its  use  by  a 
manufacturer  of  other  egg-beaters. 

Pub.  St.  Mass.  c.  76,  2  1,  providing  that  trade-marks  cannot  be  used 
without  their  owner's  consent,  does  not  apply  to  one  who  adopts  the 
word  "Dover"  as  the  name  of  his  egg-beater,  but  not  as  a  trade-mark. 

Where  plaintiff  lias  no  trade-mark  rights  in  the  word  "Dover**  as 
the  name  of  his  egg-beater,  he  cannot  restrain  the  use  by  another  of 
the  same  word  as  the  name  of  a  similar  machine,  on  the  ground  that 
such  use  will  deceive  the  public  into  the  belief  that  such  machines  are 
manufactured  by  plaintiff. 

Bill  in  equity,  filed  May  11,  1891,  to  restrain  the  use  of 
the  name  "  Dover "  as  applied  to  egg-beaters.  Hearing 
before  Holmes,  J.,  who,  at  the  request  of  both  parties,  re- 
served the  case  for  the  consideration  of  the  full  court,  such 
decree  to  be  entered  as  law  and  justice  might  require. 

Thos,  Wm,  Clarke^  for  complainant. 
Edward  S,  Beach^  for  defendants. 
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Allen,  J. — This  case  comes  up  on  a  report  of  the  evi- 
dence, without  any  findings  of  the  facts.  We  have  there- 
fore, in  the  first  place,  to  determine  and  state  the  material 
facts  shown  by  the  evidence,  and  then  to  determine  the  rules 
of  law  applicable  to  the  facts.  In  1857  a  partnership  or 
company  was  established  under  the  name  of  the  Dover 
Stamping  Company,  which  in  1871  was  organized  as  a  cor- 
poration, under  the  laws  of  this  commonwealth,  having  its 
usual  place  of  business  in  Boston  and  its  factory  in  Cam- 
bridge. This  company,  both  before  and  after  its  organiza- 
tion as  a  corporation,  may  for  convenience  be  called  the 
^'  plaintiff."  It  manufactured  and  dealt  in  kitchen  furnish- 
ing goods  and  tinware.  On  May  31, 1870,  one  Turner  Wil- 
liams obtained  letters  patent  for  an  improved  egg-beater,  the 
essential  principle  of  which  consisted  in  having  two  inter- 
working  or  interlacing  floats  or  beaters,  revolving  in 
opposite  directions,  on  separate  centres,  and  occupying  the 
same  working  space.  The  plaintiff  dealt  in  egg-beaters  of 
different  kinds,  and  in  1870  obtained  control  of  the  Wil- 
liams patent,  and  as  early  as  1872  became  the  owner  of  it 
In  1870  the  plaintiff  contracted  with  the  Lamb  Knitting- 
Machine  Manufacturing  Company  for  the  manufacture 
of  egg-beaters  under  the  Williams  patent,  and  also  of  other 
kinds  of  egg-beaters.  To  the  egg-beaters  under  the  Williams 
patent  the  plaintiff  gave  the  name  of  "  Dover,"  and  on 
October  31,  1870,  directed  the  Lamb  Company  to  put  on 
the  wheel  of  the  egg-beaters  the  words  and  figures,  "  Dover 
Egg-Beater.  Patd.  May  31st,  1870."  This  was  done.  On 
May  6,  1873,  one  Ethan  Hadley  obtained  letters  patent  for 
an  improvement  in  egg-beaters.  In  his  specification  he 
said:  "My  invention  relates  to  an  improvement  in  what  is 
known  as  the  *  Dover  egg-beater ';"  and  in  his  claim  he 
spoke  of  his  invention  as  "  an  improvement  on  the  Dover 
egg-beater."  This  invention  was  assigned  to  the  plaintiff. 
The  Lamb  Company  continued  to  be  the  exclusive  manu- 
facturer of  the  Dover  egg-beaters  for  the  plaintiff  under 
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these  patents  until  the  expiration  of  the  last  patent,  in 
1890.  These  egg-beaters  were  made  in  three  sizes.  The 
ordinary  size,  adapted  for  family  use,  constituted  99  per 
cent,  of  the  whole  manufacture.  The  largest  size  was 
sometimes  called  the  "  mammoth  "  or  "  hotel "  size.  Of 
these,  perhaps  one  thousand  were  made  in  all.  The  second 
largest  size  was  called  the  ^^  extra  family  size,"  and  per- 
haps ten  times  as  many  of  these  were  made  as  of  the 
hotel  size.  The  whole  number  of  Dover  egg-beaters  of  all 
sizes  made  for  the  plaintiff  by  the  Lamb  Company  was 
about  four  million.  These  egg-beaters  were  known  by  the 
trade  and  by  the  public  as  "Dover  egg-beaters."  They 
were  spoken  of  and  bought  and  sold  under  that  name ;  and 
they  had  no  other  name.  The  name  "  Dover  "  was  used  to 
signify  and  indicate  this  article ;  and  there  was  no  other 
usual  short  way  in  which  to  describe  it.  "  Dover  "  was  the 
name  by  which  they  were  universally  known.  This  name 
signified  the  above-mentioned  combination  of  floats  or 
beaters  propelled  by  a  wheel  and  handle.  The  improve- 
ment patented  by  Hadley  and  various  unpatented  im- 
provements which  were  made  from  time  to  time  were  not 
essential  features  of  the  machine,  but  were  rather  changes 
and  improvements  in  mechanical  details,  not  affecting  the 
principle  or  the  general  mode  of  construction.  Some  stress 
has  been  laid  on  these  changes  in  the  argument  of  the 
plaintiff,  but  they  appear  to  us  insufficient  to  show  that  the 
word  "  Dover  "  meant  to  dealers  or  to  the  public  anything 
else  than  egg-beaters  of  that  general  construction  and  ap- 
pearance. From  the  outset,  the  general  construction  and 
appearance  remained  about  the  same ;  only  there  were  some 
changes  in  mechanical  details,  which  were  not  distinguish- 
ing characteristics  of  the  article.  Since  1875  various  other 
articles  manufactured  or  sold  by  the  plaintiff  have  been 
named  or  called  "  Dover;"  as  for  instance,  Dover  can  spouts, 
Dover  teakettles,  Dover  coal  hods,  etc.  The  plaintiff's 
machines  were  all  marked  "  Dover  Egg-Beaters,*'  with  dates 
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of  patents,  in  which  last  particular  there  was  some  change 
after  the  Hadley  patent  was  obtained.  The  defendants' 
machines  which  are  complained  of  were  marked  simply 
**  Dover,"  with  dates  of  other  patents.  The  defendants' 
mode  of  packing  the  goods  had  been  in  use  before  the  Wil- 
liams patent  was  obtained. 

The  plaintiff  contends,  in  the  first  place,  that  the  word 
**  Dover,"  as  applied  to  egg-beaters,  is  a  trade-mark,  and 
that  it  is  entitled  to  be  protected  in  the  exclusive  use  of 
that  word.  The  defendants  deny  that  the  plaintiff  could 
acquire  a  valid  trade-mark  in  the  word  "  Dover  "  under  any 
circumstances :  Mill  Co.  v.  Alcorn,  150  U.  S.  460,  14  Sup. 
Ct.  Rep.  151 ;  Seb.  Trade-Marks,  82,  and  cases  cited.  But 
it  is  enough  for  us  to  inquire  whether  the  plaintiff  has  done 
so  under  the  particular  circumstances  of  this  case.  A  word 
which  might  become  a  valid  trade-mark  when  applied  to 
an  unpatented  article  may  not  be  so  when  applied  to 
an  article  which  has  the  protection  of  letters  patent.  In 
the  latter  case  the  letters  patent  indicate  the  ownership  and 
origin  of  the  article,  and  it  is  more  readily  to  be  inferred 
that  the  word  is  used  as  a  name  merely  to  identify 
the  article.  Usually  the  protection  given  by  a  patent  is  far 
greater,  though  of  less  duration  in  time,  than  that  obtained 
by  the  use  of  a  trade-mark,  because  if  an  article  is  pat- 
ented, nobody  but  the  owner  of  the  patent  can  without  his 
consent  make  or  seU  anything  embodying  the  same  prin- 
ciples or  elements,  while  a  trade-mark  only  secures  one  in 
the  use  of  the  name  or  emblem  adopted  by  him  and  ap- 
plied to  the  article:  Seb.  Trade-Marks,  15.  One  may 
choose  to  rely  on  the  name  alone ;  and,  if  so,  he  may  estab- 
lish or  create  a  trade-mark  which  will  be  permanent.  But, 
if  he  seeks  and  obtains  the  protection  afforded  by  a  patent, 
he  is  bound  to  yield  up  his  monopoly,  with  all  that  belongs 
to  it,  at  the  end  of  the  term  ;  and  the  right  to  the  exclusive 
use  of  the  name  given  to  his  goods,  which  might  otherwise 
have  become  a  trade-mark,  will   ordinarily  fall  with  the 
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patent  itself.     It  is  sometimes  said  that  the  gmntmg  of  a 
patent  is  a  contract  with  two  sides  to  it ;  that  the  government 
grants  an  exclusive  use  for  a  term  of  years,  and  the  patentee 
agrees  to  surrender  that  use  fully  and  freely  for  the  gen- 
eral benefit  of  the  public  at  the  end  of  that  term  ;  and  that 
this  contract  is  to  be  liberally  construed  in  favor  of  the  pat- 
entee during  the  term,  and  in  like  manner  liberally  cot^ 
strued  in  favor  of    the    public  after  the  term  has  ex- 
pired :   1  Rob.  Pat.  §§  40,  44.     This,  at  any  rate,  describes 
with  substantial  accuracy  the  resulting  rights  of  the  parties. 
After  the  expiration  of  a  patent,  the  pubhc  is  entitled  to 
make  and  use  the  patented  article,  free  from  restrictions ; 
and  this  right  carries  with  it  whatever  is  necessary  for  its 
full  enjoyment.     In  Cheavin  v.  Walker,  5  Ch.  Div.  850, 
862,  it  was  said  by  Jessel,  M.  R.  :  "  Protection  only  ex- 
tends to  the  time  allowed  by  the  statute  for  that  patent,  and, 
if  the  court  were  afterwards  to  protect  the  use  of  the  word 
as  a  trade-mark,  it  would  be  in  fact  extending  the  time  for 
protection  given  by  the  statute.     It  is  therefore  impossible 
to  allow  a  man  who  has  once   had  the  protection  of  a 
patent  to  obtain  a  further  protection  by  using  the  name  of 
his  patent  as  a  trade-mark."     And,  in  the  same  case. 
Jambs,  L.  J.,  said :  ''  It  is  impossible  to  allow  a  man  to  pro- 
long his  monopoly  by  trying  to  turn  a  description  of  the 
article  into  a  trade-mark.     Whatever  is  mere  description  is 
open  to  all  the  world.*'     In  la  re  Palmer's  Trade-Mark, 
24   Oh.  Div.  504,  521,  Lindley,  L.  J.,  said :   "  I   do  not 
mean  to  say  that  a  manufacturer  of  a  patented  article  can- 
not have  a  trade-mark   not  descriptive  of  the   patented 
article,  so  as  to  be  entitled  to  the  exclusive  use  of  that  mark 
after  the  patent  has  expired — for  instance,  if  he  impressed 
on  the  patented  articles  a  grifliii  or  some  other  device ;  but,  if 
only  his  trade-mark  is  a  word  or  set  of  words  descriptive  of 
the  patented  article  of  which  he  is  the  only  maker,  it  ap- 
pears to  me  to  be  impossible  for  him  ever  to  make  out,  as 
a  matter  of  fact,  that  this  mark  denotes  him  as  the  maker. 
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as  distinguished  from  other  makers."  And  in  In  re 
Leonard  &  Ellis's  Trade-Mark,  26  Ch.  Div.  288,  303,  304, 
after  an  elaborate  exposition  by  Lord  Chancellor  Sel- 
BORNE,  it  was  said  by  Cotton,  L.  J. :  ''  If  a  man  has  a 
patent,  and  during  the  term  of  his  patent  is  the  only  maker 
of  an  article  to  which  he  gives  a  particular  name,  which 
name,  during  the  continuance  of  the  patent,  comes  to 
be  merely  a  description  of  the  article,  he  cannot,  in  my 
opinion,  after  his  patent  is  gone,  and  the  making  of  the 
article  is  free  and  open  to  all  the  world,  claim  the  name  as 
his  trade-mark." 

In  the  present  case  it  is  not  necessary  for  us  to  go  so  far 
as  to  say  that  where  there  is  a  patent  there  can  be  no  trade- 
mark, especially  where  some  special  device  or  symbol  is 
added  to  the  general  name  of  the  article  manufactured. 
But  where  one  who  has  a  patented  article  gives  to  it  and  puts 
upon  it  a  name,  and  calls  it  by  that  name,  and  by  no  other, 
and  it  becomes  known  to  the  trade  and  to  the  public 
exclusively  by  the  name  so  given  to  it  by  the  patentee  or 
person  controlling  the  patent,  then  certainly  it  may  be  said 
that,  as  a  general  rule,  the  right  to  the  exclusive  use  of  the 
name  ceases  with  the  termination  of  the  exclusive  right 
to  make  and  sell  the  thing.  This  is  shown  by  numerous 
decisions  in  England  and  in  this  country  :  Manufacturing 
Co.  V.  Nairn,  7  Ch.  Div.  834 ;  Manufacturing  Co.  v.  Shakes- 
pear,  39  Law  J.  Ch.  36  ;  Young  v.  Macrae,  9  Jur.  N.  S- 
322  ;  In  re  Palmer's  Trade-Mark,  24  Ch.  Div.  504,  517,  520, 
521 ;  In  re  Leonard  v.  Ellis's  Trade-Mark,  26  Ch.  Div.  288  ; 
Manufacturing  Co.  v.  Stanage,  6  Fed.  Rep.  279 ;  Manufac- 
turing Co.  V.  Riley,  11  Fed.  Rep.  706  ;  Manufacturing  Co. 
V.  Larsen,  8  Biss.  (U.  S.)  151,  Fed.  Cas.  No.  12,902; 
Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  41  Fed.  Rep.  208 ;  Brill 
V,  Manufacturing  Co.,  41  Ohio  St.  127 ;  Manufacturing  Co,  t;. 
Boyington,  9  O.  G.  455,  Fed.  Cas.  No.  14,229  ;  Ex  parte  Con- 
solidated Fruit- Jar  Co.,  14  O.  G.  269  ;  Lorillard  v.  Pride,  28 
Fed.  Rep.  434 ;  Gaily  v.  Manufacturing  Co.,  30  Fed.  Rep. 
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118 ;  Coats  v.  Thread  Co.,  36  Fed.  Rep.  324 ;  Hiram  Holt 
Co.  V,  Wadsworth,  41  Fed.  Rep.  34.  The  incliuation  of 
courts  to  treat  a  name  so  used  as  merely  the  name  of  the 
goods,  and  not  as  denoting  any  connection  between  them 
and  the  trader,  is  mentioned  by  the  text-writers :  Kerly, 
Trade-Marks,  40,  42,  201,  202,  405  ;  Seb.  Trade-Marks,  59, 
61.     See,  also,  Browne,  Trade-Marks,  §§  220a,  221. 

If,  therefore,  we  should  assume  that  there  may  be  a  double 
use  of  a  word  like  "Dover,"  and  that  it  may  be  used  both 
as  the  name  of  the  patented  article  and  as  a  trade-mark, 
then  it  would  be  necessary  to  see  if,  in  this  case,  there  was 
sufficient  evidence  to  show  that  the  plaintiff  so  used  it  as  to 
import  a  trade-mark,  as  well  as  the  name  of  the  patented 
article,  and  also  that  the  defendants  have  used  it  in  a  like 
double  sense.  Since,  ordinarily,  the  exclusive  right  to  use 
the  names  ceases  with  the  expiration  of  the  patent,  there 
must,  at  least,  be  something  to  show  some  special  and  dis- 
tinguishing use,  by  which  it  can  be  seen  and  known  that 
the  word  is  hot  used  merely  as  the  name  of  the  thing,  but 
to  import  the  additional  feature  of  a  trade-mark :  In  re 
Leonard  &  Ellis's  Trade-Mark,  26  Ch.  Div.  288,  296,  298. 
There  is  nothing  to  show  that  the  plaintiff  ever  had  this  dis- 
tinction in  mind,  or  used  the  word  in  any  other  manner  than 
merely  as  the  name  given  to  the  egg-beater.  Nor,  on  the 
other  hand,  is  there  anything  to  show  that  the  defendants, 
since  the  expiration  of  the  patent,  have  used  the  word  in 
any  other  sense  than  to  call  the  machine  by  its  name.  This 
they  have  a  right  to  do ;  and,  to  entitle  the  plaintiff  to  an 
injunction,  it  must  be  shown  that  the  defendants  have  used 
the  word  in  a  further  sense,  so  as  to  violate  the  plaintiff 's 
right  of  trade-mark  while  using  the  word  "  Dover  "  as  the 
name  of  the  machine,  as  they  lawfully  may  do.  And  aiiy 
injunction  which  might  be  granted  would  have  to  be  so 
limited  as  not  to  prohibit  the  defendants  from  calling  the 
egg-beaters  by  their  name.  The  distinction  is  fine  ;  perhaps 
too  fine  for  practical  application.     In  this  case  we  are  not 
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satisfied,  on  the  evidence,  tliat  the  plaintiff  has  any  trade- 
mark in  the  name  "  Dover."  A  mere  name  is  often  held  to 
be  simply  descriptive  of  the  article  which  is  called  and 
known  by  it,  and  by  no  other  name  ;  and  it  may  be  assign- 
able to  others,  even  though  it  is  the  name  of  the  inventor  or 
original  manufacturer  or  dealer  himself:  Thomson  v,  Win- 
chester, 19  Pick.  (Mass.)  214  ;  Oilman  v.  Hunnewell,  122 
Mass.  139 ;  Cement  Co.  v.  Le  Page,  147  Mass.  206,  17  N.  E. 
Rep.  304,  and  cases  there  cited  ;  Noera  v.  Manufacturing 
Co.,  158  Mass.  110,  32  N.  E.  Rep.  1037 ;  see,  also,  Mill  Co.  v. 
Alcorn,  150  U.  S.  460,  14  Sup.  Ct.  Rep.  151;  Hall  v.  Bar- 
rows, 4  De  Gex,  J.  &  S.  150.  The  word  '*  Dover  "  has,  by 
use,  thus  come  to  be  simply  descriptive  of  an  egg-beater 
made  under  the  Williams  patent,  and  it  became  common  to 
the  public  on  the  expiration  of  that  patent. 

The  plaintiff  contends  that  it  has  a  right  to  protection 
under  Pub.  St.  c.  76,  §  1,  providing  that  trade-marks  are 
not  to  be  used  without  the  consent  of  their  owner.  But  the 
plaintiff  derives  no  additional  rights  under  this  provision 
of  the  statute,  because  the  word  "  Dover "  was  used  as  the 
name  of  the  machines,  and  not  as  a  trade-mark,  and  it  was 
not  the  intention  of  the  statute  to  do  away  with  the  rule 
that  the  name  of  a  patented  article  becomes  open  to  general 
use  upon  the  expiration  of  the  patent.  This  rule  has  here- 
tofore  been  incidentally  alluded  to  in  a  way  to  imply  that  it 
was  understood  to  be  in  force  in  this  commonwealth :  Ameri- 
can Order  v.  Merrill,  151  Mass.  558,  562,  24  N.  E.  Rep.  918  ; 
Chadwick  v.  Covell,  151  Mass.  190, 195,  23  N.  E.  Rep.  1068. 

The  plaintiff  farther  contends  that  the  defendants  have 
used  the  word  "  Dover  "  as  a  mark  on  their  egg-beaters  in 
a  way  calculated  to  deceive  the  public,  independently  of 
the  question  of  the  trade-mark.  This,  according  to  the  con- 
tention of  the  plaintiff,  means  that  they  are  passing  off  their 
goods  as  goods  made  for  or  by  the  plaintiff,  and  thus  are 
injuring  the  plaintiff  by  unfair  competition.  No  doubt,  the 
use  of  the  word  "  Dover  "  on  the  egg-beaters  is  an  advan- 
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tage  in  the  market ;  but  this  is  an  advantage  which  the 
defendants  are  entitled  to  have,  unless  the  plaintiff  has  a 
valid  trade-mark.  It  must  now  be  assumed  that  the  plain- 
tiff has  no  trade-mark  in  the  name,  and  that  the  name  as 
well  as  the  invention  is  open  to  common  use.  This  being 
80,  something  more  must  be  shown  than  merely  that  the 
defendants  are  making  and  selling  egg-beaters  similar  in 
kind  and  under  the  same  name  as  that  of  the  plaintiff: 
Furnace  Co.  v.  Le  Barron,  127  Mass.  115 ;  Brill  v.  Manufac- 
turing Co.,  41  Ohio  St.  127 ;  Manufacturing  Co.  v.  Riley,  11 
Fed.  Rep.  706  ;  In  re  Leonard  &  Ellis's  Trade-Mark,  26  Ch. 
Div.  288  ;  In  re  Ralph's  Trade-Mark,  25  Ch.  Div.  194,  198  ; 
Manufacturing  Co.  v,  Loog,  8  App.  Cas.  15.  The  evidence 
fails  to  show  any  violation  of  the  plaintiff's  rights  in 
this  respect.  There  is  nothing  in  the  making  of  the 
defendants'  egg-beaters  to  indicate  that  they  were  made  by 
the  plaintiff,  unless  the  use  of  the  word  *'  Dover  "  on  the 
wheel.  The  defendants  had  a  right  to  put  this  marking  on 
the  wheel.  In  form  and  construction  and  general  appear- 
ance there  was  some  resemblance  between  the  defendants' 
egg-beaters  and  the  plaintiff's,  but  imitation  in  these 
respects  is  lawful.  In  Fairbanks  u  Jacobus,  14  Blatchf. 
(U.  S.)  337,  Fed.  Cas.  No.  4,608,  it  was  held  that,  apart  from 
patents  and  trade-marks,  "  any  one  may  make  anything  in 
any  form,  and  may  copy  with  exactness  that  which  another 
has  produced,  without  inflicting  any  legal  injurj'^,  unless  he 
attribirtes  to  that  which  he  has  made  a  false  origin,  by  claim- 
ing it  to  be  the  manufacture  of  another  person."  This  was 
cited  and  approved  in  Brill  v.  Manufacturing  Co.,  41  Ohio 
St.  127,  where  it  was  held  broadly  that  "  where  machines, 
during  the  time  they  are  protected  by  a  patent,  become 
known  and  identified  in  the  trade  by  their  shape,  external 
appearance,  and  ornamentation,  the  patentee,  after  the 
expiration  of  the  patent,  cannot  prevent  others  from  using 
the  same  modes  of  identification  in  machines  of  the  same 
kind  manufactured  and  sold  by  them."     And  in  Singer 
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Mfg.  Co.  V,  June  Mfg.  Co.,  41  Fed.  Rep.  208,  the  above 
doctrines  were  reaffirmed  with  distinctness  and  emphasis. 
There  is  no  unfair  competition,  apart  from  the  infringe- 
ment of  a  patent  or  trade-mark,  unless  the  competing 
person  so  makes  or  marks  his  goods  or  conducts  his  busi- 
ness that  purchasers  of  ordinary  caution  and  prudence,  and 
not  those  who  are  exceptionally  dull,  are  likely  to  be  mis- 
led into  the  belief  that  his  goods  are  the  goods  of  somebody 
else:  Oilman  v,  Hunnewell,  122  Mass.  139,  148,  150; 
Manufacturing  Co.  v.  Wilson,  2  Ch.  Div.  434,  447  ;  (per 
Jessel,  M.  R.,  whose  decree  was  affirmed  on  appeal ;)  Brill 
V.  Manufacturing  Co.,  41  Ohio  St.  127  ;  Robertson  v.  Berry, 
50Md.  591. 

Looking  at  the  whole  casfe,  in  the  light  of  the  defendants' 
right  to  use  the  word  "  Dover  "  and  to  make  egg-beaters 
similar  in  construction  and  general  appearance  to  those  of 
the  plaintiff,  we  find  no  proof  of  anything  unlawful  on  their 
part.     Bill  dismissed. 

WORDS  OF  DESOBIPTION  AS  TRADE-ICABKS. 

1.  "Trade-mark*'    and    " Trade-name."— The    use    of    the 

words  "  trade-mark "  and  "  trade-name "  as  interchangeable, 
though  quite  common,  is  erroneous ;  for,  strictly  speaking,  the 
trade-mark  is  the  entire  symbol  by  which  the  goods  of  one 
manufacturer  are  distinguished  from  those  of  another,  while  the 
trade-name  is  only  the  particular  designation  which  is  given  to 
the  goods.  Since,  however,  this  generally  forms  part  of  the  trade- 
mark, and  the  right  to  its  use  is  governed  by  the  same  rules  as 
apply  to  the  use  of  that,  the  distinction  is  of  Uttle  practical  im- 
portance. Either  term,  in  the  eye  of  the  law,  imports  an  ex- 
clusive right  to  the  \ise  of  the  thing  designated  thereby. 

2.  Words  of  Mere  Description  Cannot  be  Appropriated  as 
Trade-marks.— One  of  the  most  positive  rules  of  trade-mark 
law  is,  that  mere  words  of  description,  which  designate  a  cer- 
tain class  of  goods  that  can  be  made  by  one  manufacturer  as 
well  as  another,  can  never  constitute  a  valid  trade-mark ;  for  it 
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would  be  absurd  to  allow  the  exclusive  use  of  the  name  to  one 
who  has  not  the  exclusive  right  to  manufacture  the  goods 
which  it  describes.  Accordingly,  words  which  simply  indicate 
thje  quality  or  character  of  the  goods  to  which  they  are  applied, 
cannot  be  appropriated  by  any  one  as  a  trade-mark  to  the  ex- 
clusion of  others :  Beard  v.  Turner,  13  L.  T,  N.  S.  746 ;  In  re 
Horsburgh,  53  L.  J.  Ch.  237  ;  Raggett  t;.  Findlater,  17  L.  R.  Eq. 
29 ;  In  re  Leonard's  Trade-mark,  26  Ch.  D.  288 ;  Kinney  v. 
Allen,  1  Hughes,  (U.  S.)  106;  In  re  Johnson,  2  Pat.  Ofif.  Gaz. 
315;  Stacheberg  v.  Ponce,  128  U.  S.  686;  Humphreys  Homeo- 
pathic Med.  Co.  V,  Hilton,  60  Fed.  Rep.  756 ;  Columbia  MiU 
Co.  V.  Alcorn,  150  U.  S.  460 ;  Burke  v.  Cassin,  45  Cal.  467 ;  see 
Wolfe  V.  Barnett,  24  La.  Ann.  97. 

3.  Words  Held  Desoriptive.— The  words  "  Civil  Service  :" 
Civil  Service  Supply  Assn.  v.  Dean,  13  Ch.  D.  512  ;  "  Porous  :" 
In  re  Brandreth's  Trade-mark,  9  Ch.  D.  618 ;  "  Nourishing :" 
Raggett  v.  Findlater,  17  L.  R.  Eq.  29 ;  "  Colonial :"  Colonial  Life 
Assur.  Co.  V,  Home  &  Colonial  Assur.  Co.,  33  Beav.  548 ;  "  Pic- 
torial "  and  "  Illustrated :"  Spottiswoode  v.  Clarke,  2  Phillips, 
154 ;  "  Silicon :  "  Electro-Silicon  Co.  v.  Levy,  59  How.  Pr.  (N.  Y.) 
469 ;  (see,  however,  Electro-Silicon  Co.  v.  Trask,  59  How.  Pr. 
(N.  Y.)  189;  Electro-Silicon  Co.  v.  Hazard,  29  Hun,  (N.  Y.) 
369 ;)  "  Liquid  Glye :"  Russia  Cement  Co.  v.  Le  Page,  147 
Mass.  206;  "Selected  Shore  Mackerel:"  Trask  Fish  Co.  t;. 
Wooster,  28  Mo.  App.  408 ;  "  International  Banking  Company :" 
Koehler  17.  Sanders,  122  N.  Y.  65,  affirming  48  Hun,  (N.  Y.) 
48 ;  "  Antiquarian  Book  Store :"  Choynski  v.  Cohen,  39  Cal. 
501 ;  "  Magic  Headache  Cure:"  Gessler  v.  Grleb,  80  Wis.  21 ; 
"  Desiccated  Codfish  :"  Town  v.  Stetson,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
218;  ''  Black  Package  Tea:"  Fischer  v.  Blank,  138  N.  Y.  244; 
"  Kidney  and  Liver  Bitters :"  Spieker  v.  Lash,  102  Cal.  38 ; 
**  Liver  Medicine  :"  C.  F.  Simmons  Med.  Co.  v.  Mansfield  Drug 
Co.,  93  Tenn.  84  ;  "  Sarsaparilla  and  Iron  :"  Schmidt  v,  Brieg, 
100  Cal.  672  ;  "  Iron  Bitters  :"  Brown  Chemical  Co.  v.  Meyer, 
139  U.  S.  540,  affirming  31  Fed.  Rep.  453 ;  Brown  Chemical 
Co.  V.  Stearns,  37  Fed.  Rep.  360 ;  "  Syrup  of  Figs,"  or  "  Fig 
Syrup  :"  California  Fig  Syrup  Co.  v.  Stearns,  67  Fed.  Rep.  1008 ; 
(see,  however,  Improved  Fig  Syrup  Co.  v,  California  Fig  Syrup 
39 
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Co.,  54  Fed.  Rep.  175 ;)  "  Cough  Syrup :"  Gilman  v.  HunneweD, 
122  Mass.  139 ;  "  Washing  Powder :"  Falkinburg  v.  Lucy,  35  Gal. 
52 ;  "  Satinine,"  applied  to  starch  and  blue :  In  re  Meyerstein^s 
Trade-mark,  43   Ch.   D.   604;    "Valvoline,"    applied    to  oil: 
Leonard  v.  Wells,  53   L.  J.  Ch.  233 ;  (see,  however,  I^onard  t^. 
White's  Golden  Lubricator  Co.,  38  Fed.  Rep.  922 ;)  ''Essence 
of  Anchovies,"  applied  to  a  fish-sauce :  Burgess  v.  Burgess,  3 
De  G.,  M.  &  G.  896 ;  "  EmoUiolorum,"  used  to  designate  a  prepa- 
ration for  softening  leather :  In  re  Talbot's  Trade-mark,  63  L.  J. 
Ch.  264 ;  "  Station,"  as  part  of  a  hotel  name :  Charleson  v.  Camp- 
bell, 4  Ct.  of  Sess.  Cas.  (4th  Ser.)  149 ;  "  Somatose,"  applied  to 
an  article  made  from  meats :   In  re  Farbenfabriken  Applica- 
tion, [1894]   1  Ch.  645 ;  "  Medicated   Mexican  Balm,"  applied 
to  a  hair-tonic :  Perry  t?.  Truefitt,  6  Beav.  66 ;  "  Straight-cut," 
applied  to  cigarettes:  Ginter  v.  Kinney  Tobacco  Co.,  12  Fed. 
Rep.  782 ;  "  Crack-proof,"  applied  to  rubber  goods  :  In  re  Good- 
year Rubber  Co.,  11  Pat.  Off.  Gaz.  1062 ;  "  Time-keeper,"  applied 
to  watches  :  Ex  parte  Strasburger,  20  Pat.  Off.  Gaz.  155 ;  '*  Crys- 
talline," applied  to  artificial  stones :  Ex  parte  Kipling,  24  Pat 
Off.  Gaz.  899 ;  "  Taffy  Tolu,"  applied  to  chewing  gum  :  Colgan  v. 
Danheiser, 35 Fed.  Rep.  150;  "Night-blooming  Cereus,"  applied 
to  a  perfume:  Phalon  v,  Wright,  5  Phila.  (Pa.)  464  ;  '*  Snow- 
flake,"  applied  to  bread  br  crackers :  Larrabee  v.  Lewis,  67  Ga, 
562 ;  "  Tycoon,"  applied  to  tea :  Corbin  v.  Gould,  133  U.  S.  308 ; 
"  Hygienic,"  applied  to  underwear :  Jaros  Hygienic  Underwear 
Co.  V,  Fleece  Hygienic  Underwear  Co.,  65  Fed.  Rep.  424  ;  "  In- 
stantaneous," used  to  designate  a  preparation  of  any  food-pro- 
duct which  is  distinguished  from  other  preparations  of  the  same 
article  by  its  adaptability  for  immediate  use,  without  the  pre- 
liminary steps  usually  necessary  :  Bennett  v.  McKinley,65  Fed. 
Rep.  505 ;  and  "  Old  London  Dock  :"  Bininger  v.  Wattles,  28 
How.   Pr.   (N.   Y.)    206;    "Schiedam    Schnapps  :"  Wolfe  v. 
Goulard,  18  How.  Pr.  (N.  Y.)  64 ;  and  "  Club  House  :"  Corwin  r. 
Daly,  7  Bosw.  (N.  Y.)  222 ;  applied  to  gin,  have  been  held  not 
to  be  valid  trade-marks.     For  other  instances  of  descriptive 
words,  see  Cheavin  v.  Walker,  46  L.  J.  Ch.  686 ;  In  re  Paine's 
Trade-mark,  61  L.  J.  Ch.  365 ;  James  v.   James,  13  L.  R.  Bq, 
421 ;  Li  re  Palmer's  Trade-mark,-  24  Ch.  D.  504 ;  In  re  Price's 
Patent  Candle  Co.,  27  Ch.  D.  681 ;  In  re  Hudson's  Trade-marks, 
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32  Ch.  D.  311 ;  In  re  Van  Duzer's  Trade-mark,  34  Ch.  D.  623; 
In  re  Hanson's  Trade-mark,  37  Ch.  D.  112 ;  Partlo  v.  Todd,  17 
Can.  Sup.  Ct.  196 ;  In  re  Lawrence  &  Co.,  10  Pat.  Off.  Gaz.  163 ; 
In  re  Roach,  10  Pat.  Off.  Gaz.  333 ;  Carbolic  Soap  Co.  v.  Thomp- 
son, 25  Fed.  Rep.  625 ;  Rumford  Chem.  Works  v,  Muth,  35  Fed. 
Rep.  524 ;  Indurated  Fibre  Co.  v.  Amoskeag  Indurated  Fibre 
Ware  Co.,  37  Fed  Rep.  695  ;  Clotworthy  v.  Schepp,  42  Fed.  Rep. 
62 ;  Harris  Drug  Co.  v.  Stucky,  46  Fed.  Rep.  625 ;  Gray  v. 
Koch,  2  Mich.  N.  P.  119;  Helmbold  v,  Helmbold  Mfg.  Co.,  53 
How.  Pr.  (N.  Y.)  453 ;  Caswell  v.  Davis,  58  N.  Y.  223 ;  Ayer  v, 
Rushton,  7  Daly,  (N.  Y.)  9;  Hegeman  v,  Hegeman,  8  Daly, 
(N.  Y.)  1 ;  Van  Beil  v.  Prescott,  82  N.  Y.  630;  Alff  v.  Radam,  77 
Tex.  530;  Radam  v.  Capital  Microbe  Destroyer  Co.,  81  Tex. 
122. 

4.  Words  Held  Not  Descriptive.— On  the  other  hand,  the 
words  "  Sapolio :''  Enoch  Morgan's  Sons'  Co.  v.  Schwachhofer, 
55  How.  Pr.  (N.  Y.)  37;  "Cocoaine:"  Burnett  v,  Phalon?  3 
Keyes,  (N.  Y.)  594;  "Magnetic  Balm:"  Smith  v.  Sixbury,  25 
Hun,  (N.  Y.)  232;  Ransom  v.  Ball,  7  N.  Y.  Suppl.  238; 
"  Bromo-Cafifeine :"  Keasbey  v.  Brooklyn  Chem.  Works,  142 
N.  Y.  467,  reversing  21  N.  Y.  Suppl.  696 ;  and  "  Cough  Cher- 
ries:" Stoughton  V.  Woodard,  39  Fed.  Rep.  902;  have  been 
held  not  to  be  descriptive,  and  therefore  capable  of  appropria- 
tion as  trade-marks.  See,  further,  Barnett  v.  Leuchars,  13  L.  T. 
N.  S.  495 ;  Stephens  v.  Peel,  16  L.  T.  N.  S.  145 ;  Taylor  v.  Taylor, 
23  L.  J.  Ch.  255 ;  ApoUinaris  Co.  v.  Norrish,  33  L.  T.  N.  S.  242 ; 
Cotton  V.  Gillard,  44  L.  J.  Ch.  90  ;  In  re  Dunn's  Trade-marks,  41 
Ch.  D.  439 ;  In  re  Goodall's  Trade-mark,  42  Ch.  D.  566 ;  In  re 
Densham's  Trade-mark,  [1895]  2  Ch.  176 ;  Ex  parte  Glines,  8 
Pat.  Off.  Gaz.  435;  In  re  Kimball,  11  Pat.  Off.  Gaz.  1109; 
Wright  V.  Simpson,  15  Pat.  Off.  Gaz.  968 ;  Morse  v,  Worrell,  9 
Am.  L.  Rev.  368;  Roberts  v,  Sheldon,  8  Biss.  (U.S.)  398; 
FiUey  v.  Child,  16  Blatchf.  (U.  S.)  376;  Moxie  Nerve  Food  Co. 
V.  Baumbach,  32  Fed.  Rep.  205;  Moxie  Nerve  Food  Co,  v. 
Beach,  33  Fed.  Rep.  248 ;  A.  F.  Pike  Mfg.  Co.  v.  Cleveland. 
Stone  Co.,  35  Fed.  Rep.  896 ;  Jennings  v,  Johnson,  37  Fed.  Rep. 
364 ;  Myers  v,  Theller,  38  Fed.  Rep.  607 ;  Frost  v.  Rindskopf, 
42  Fed.  Rep.  408 ;  Battle  v,  Finlay,  45  Fed.  Rep.  796 ;  Price 
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Baking  Powder  Co.  v.  Fyfe,  45  Fed.  Rep.  799 ;  Improved  Fig 
Syrup  Co.  v,  California  Fig  Syrup  Co.,  54  Fed.  Rep.  175 ;  Kerry 
V.  Toupin,  60  Fed.  Rep.  272 ;  N.  K.  Fairbank  Co.  v.  Central  Lard 
Co.,  64  Fed.  Rep.  133;  MacLean  v,  Fleming,  96  U.  S.  245; 
American  Fibre  Chamois  Co.  v.  De  Lee,  67  Fed.  Rep.  329 ; 
American  Grocery  Co.  v,  Sloan,  68  Fed.  Rep.  539 ;  Kidd  v, 
Johnson,  100  U.  S.  617;  Menendez  t;.  Holt,  128  U.S.  514; 
Weinstock  v,  Marks,  109  Cal.  529  ;  Keller  v.  B.  F.  Goodrich  Co., 
117  Ind.  556;  Hoxie  v.  Chaney,  143  Mass.  592;  Allen  i;. 
McCarthy,  37  Minn.  349;  Fetridge  v.  Merchant,  4  Abb.  Pr, 
(N.  Y.)  156;  (but  see  Fetridge  v.  Wells,  4  Abb.  Pr.  (N.  Y.) 
144 ;)  Smith  v.  Woodruff,  48  Barb.  (N.  Y.)  438 ;  Rillet  v.  Carlier, 
61  Barb.  (N.  Y.)  435;  Priestley  v.  Adams,  59  Hun,  (N.  Y.) 
380;  Selchow  v.  Baker,  93  N.  Y.  59;  Dunbar  t;.  Glenn,  42  Wis. 
118 ;  Listman  Mill  Co.  v.  William  Listman  Milling  Co.,  88  Wis. 
334. 

&  Descriptive  Words  in  Foreign  Language.— The  same  rules 
are  applied  to  descriptive  words  in  a  foreign  language.  If  they 
are  merely  descriptive  of  the  quality  or  character  of  the  article 
to  which  they  are  applied,  they  are  not  a  good  trade-mark  in 
another  country.  Thus,  the  words  "  Svenska  Snusmagasinet,'' 
meaning  "  Swedish  snufif-stove  :"  Bolander  v,  Peterson,  136  111. 
215  ;  have  been  refused  protection  as  a  trade-mark ;  but  on  the 
other  hand,  in  Dadirrian  v.  Theodorian,  37  N.  Y.  Suppl.  611, 
the  plaintiff,  who  had  for  many  years  used  the  word  "  Matzoon  "  * 
to  designate  his  preparation  of  fermented  milk,  was  held  to  be 
entitled  to  its  exclusive  use,  though  in  the  Armenian  language 
it  is  a  descriptive  term,  meaning  "  fermented."  At  all  events, 
an  arbitrary  compound  of  two  descriptive  foreign  words,  which 
so  far  lose  their  identity  in  the  compound  that  it  conveys  no 
meaning  to  those  who  speak  that  language  or  any  other,  is  not 
descriptive  within  the  rule  :  In  re  Densham's  Trade-mark,  [1895] 
2  Ch.  176 

6.  Words,  Symbols,  etc.,  Desoriptive  of  Quality  .—Upon  the 
same  principle  words,  letters,  numbers  or  other  symbols,  denot- 
ing the  grade,  or  the  peculiar  quality  o'*  excellence  of  goods,  are 
not  permitted  to  become  the  exclusive  property  of  any  one. 
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The  manufacturer  "  has  no  right  to  appropriate  a  sign  or  sym- 
bol, which  from  the  nature  of  the  fact  it  is  Hised  to  signify, 
others  may  employ  with  equal  truth,  and  therefore  have  an 
equal  right  to  employ  for  the  same  purpose :"  Manufacturing 
Co.  V,  Trainer,  101  U.  S.  51 ;  Stokes  v.  Landgraff,  17  Barb.  (N. 
Y.)  608 ;  Caswell  v,  Davis,  58  N.  Y.  223 ;  Ferguson  v.  Davol 
Mills,  2  Brewst.  (Pa.)  314.  Thus,  the  words  "  Best :"  Babbitt  v. 
Brown,  23  N.  Y.  Suppl.  25 ;  "  Gold  Medal :"  Taylor  v.  Gillies, 
59  N.  Y.  331;  "Fire-Proof  Oil:"  Scott  v.  Standard  Oil  Co., 
(Ala.)  19  So.  Rep.  71 ;  and  "Royal,"  when  applied  to  one  of 
several  grades  of  the  article :  Royal  Baking  Powder  Co.  v.  Sher- 
rell,  93  N.  Y.  331,  reversing  59  How.  Pr.  (N.  Y.)  17 ;  though 
not  when  applied  to  the  whole  of  the  article  manufactured : 
Royal  Baking  Powder  Co.  v.  Raymond,  70  Fed.  Rep.  376 ;  the 
letters  "A.  C.  A."  used  on  ticking  :  Manufacturing  Co.  v.  Trainer, 
101  U.  S.  51 ;  Amoskeag  Mfg.  Co.  r.  Spear,  2  Sandf  (N.  Y.) 
599;  "L.  L.,"  stamped  on  cotton  sheeting:  Lawrence  Mfg.  Co. 
r.  Tennessee  Mfg.  Co.,  138  U.  S.  537,  affirming  31  Fed.  Rep. 
776  ;  "  I.  X.  L.,"  applied  to  a  general  auction  store  :  Lichten- 
stein  V,  Mellis,  8  Oreg.  464 ;  "  M.  C,"  used  to  designate  a  brand 
of  tin  plates :  Motley  t?.  Downman,  3  My.  &  Cr.  1 ;  the  num- 
erals "^,"  "  1,"  "  2,"  and  "  3,"  applied  to  a  series  of  castings : 
Avery  v,  Meikle,  81  Ky.  73 ;  IJ,  etc.,  used  to  number  pencils : 
In  re  Eagle  Pencil  Co.,  10  Pat.  Off.  Gaz.  981 ;  the  combinations 
of  letters  and  numerals,  "A.  No.  1,"  "A.  X.  No.  1 ;"  "  No.  1," 
and  "  B.  No.  1,"  applied  to  plows  to  designate  their  size,  shape, 
and  quality  :  Candee  t?.  Deere,  54  111.  439 ;  cannot  be  upheld 
as  trade-marks. 

7.  Words,  Symbols,  etc.,  Not  Desoriptive  of  Quality.— On 
the  other  hand,  the  words  "  Eureka:"  Ford  v.  J^oster,  7  L.  R.  Ch. 
611;  Alleghany  Fertilizer  Co.  v.  Woodside,  1  Hughes,  (U.  S.) 
116 ;  "  Celluloid:"  Celluloid  Mfg.  Co.  v.  Read,  47  Fed.  Rep.  712  ; 
"Excelsior:"  Braham  t?.  Bustard,  1  H.  &  M.  447;  Sheppard  v. 
Stuart,  13  Phila.  (Pa.)  117 ;  "  Hoosier:"  Julian  v,  Hoosier  Drill 
Co.,  78  Ind.  408;  "Ideal:"  Waterman  v,  Shipraan,  130  N.  Y. 
301 ;  and  "  La  Favorita:"  Menendez  v.  Holt,  128  U.  S.  514  ;  the 
letters  "  G.  F.,"  applied  to  velvet  ribbons  :  Gion  v,  Gartner,  47 
Fed.  Rep.  467  ;  "  N.  S.,"  applied  to  cigars:  Frank  t;.  Sleeper,  150 
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Mass.  583 ;  "  A.  G.:"  Godillot  v.  Harris,  81  N.  Y.  263 ;  and  any 
arbitrary  selectioji  of  numerals,  as  "  35:'*  Collins  t?.  Reynolds  Card 
Mfg.  Co.,  7  Abb.  N.  Cas.  (N.  Y.)  17  ;  "  UO:''  Ex  parte  Dawes,  1 
Pat.  OflF.  Gaz.  27 ;  "  303 :"  GiUott  v,  Esterbrook,  48  N.  Y.  374, 
affirming  47  Barb.  (N.  Y.)  455;  GiUott  v.  Kettle,  3  Duer,  (N. 
»Y.)  624;  "523:"  Lawrence  Mfg.  Co.  v.  Lowell  Hosiery  Mills, 
129  Mass.  325 ;  and  "  830 :"  Shaw  Stocking  Co.  v.  Mack,  12  Fed. 
Rep.  707 ;  are  valid  trade-marks.  See,  further,  Millington  v.  Fox, 
3  My.  &  Cr.  338 ;  Hall  v.  Barrows,  4  De  G.,  J.  &  S.  150 ;  Ran- 
some  V.  Bentall,  3  L.  J.  Ch.  N.  S.  161 ;  Cartier  v,  Carlile,  8  Jur. 
N.  S.  183 ;  Hirst  v.  Denham,  14  L.  R.  Eq.  542 ;  In  re  Barrows, 
5  Ch.  D.  353;  Ransome  v.  Graham,  47  L.  T.  N.  S.  218 ;  Hum- 
phreys* Specific  Homeopathic  Co.  v.  Wenz,  14  Fed.  Rep.  250; 
Lichtenstein  v.  Goldsmith,  37  Fed.  Rep.  359;  Hutchinson  r. 
Blumberg,  51  Fed.  Rep.  829 ;  Roberts  v,  Sheldon,  8  Bias.  (U.  S.) 
398 ;  Williams  t?.  Adams,  8  Biss.  (U.  S.)  452 ;  Boardmant?.  Meri- 
den  Britannia  Co.,  35  Conn.  402 ;  Foster  v.  Blood  Balm  Co.,  77 
Ga.  216 ;  Filley  v.  Fassett,  44  Mo.  168 ;  Lauferty  v.  Wheeler,  63 
How.  Pr.  (N.  Y.)  488 ;  Cook  v.  Starkweather,  13  Abb.  Pr.  N.  S. 
(N,  Y.)  392  ;  India  Rubber  Co.  v.  Rubber  Comb  &  Jewelry  Co., 
45  N,  Y.  Super.  Ct.  258. 

8.  No  Exclusive  Bight  to  the  Use  of  Geographical  Names.^ 

As  a  general  rule,  no  one  can  claim  an  exclusive  right  to  the 
use  of  a  geographical  name  as  a  trade-mark.  All  persons  who 
may  manufacture  goods  at  the  same  place,  or  at  another  place 
of  the  same  name,  have  an  equal  right  to  use  that  name,  and  no 
one  of  them  can  appropriate  it  to  the  exclusion  of  the  others : 
Montgomery  v.  Thompson,  [1891]  App.  Cas.  217  ;  la  re  Salt's 
Application,  [1894]  3  Ch.  166 ;  Canal  Co.  v.  Clark,  13  Wall.  311 ; 
Pratt  Mfg.  Co.  r.  Astral  Ref.  Co.,  27  Fed.  Rep.  492 ;  Evans  v. 
Von  Laer,  32  Fed.  Rep.  153  ;  Columbia  Mill  Co.  v.  Alcorn,  150 
U.  S.  460  ;  Hoyt  v.  J..T.  Lovett  Co.,  71  Fed.  Rep.  173  ;  Candee 
r.  Deere,  54  111.  439 ;  Elgin  Butter  Co.  r.  Elgin  Creamery  Co., 
155  111.  127,  affirming'  51  111.  App.  231  ;  Siegert  r.  Abbott,  61 
Md.  276 ;  Council  v.  Read,  128  Mass.  477 ;  American  Brewing  Co. 
V.  St.  L.  Brewing  Co.,  47  Mo.  App.  14 ;  Brooklyn  White  Lead  Co. 
V,  Masury,  25  Barb.  (N.Y.)  416 ;  Cahn  v.  Hoffmann  House,?  Misc. 
Rep.  (N.Y.)  461 ;  Glendon  Iron  Co.  v,  Uhler,  75  Pa.  467  ;  Laugh- 
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man's  Appeal,  128  Pa.  1 ;  the  use  of  the  name  of  the  locality  must 
be  bmajide,  however,  and  not  with  the  intent,  or  in  such  a  man- 
ner as  to  deceive  ;  Siegert  v.  Findlater,  7  Ch.  D.  801 ;  Evans  v. 
Von  Laer,  32  Fed.  Rep.  153 ;  Pike  Mfg.  Co.  v,  Cleveland  Stone 
Co.,  35  Fed.  Rep.  896 ;  Genesee  Salt  Co.  v,  Burnap,67  Fed.  Rep. 
534  ;  Siegert  v.  Abbott,  61  Md.  276 ;  Wolfe  v,  Goulard,  18  How. 
Pr.  (N.  Y.)  64;  Lea  t;.  Wolf,  46  How.  Pr.  (N.  Y.)  157,  reversing 

13  Abb.  Pr.  N.  S.  389 ;  Newman  v.  Alvord,  51  N.  Y.  189 ; 
Gebbie  v.  Stitt,  82  Hun,  (N.  Y.)  93.  Even  when  the  defend- 
ant's goods  are  manufactured  at  the  same  place  as  the  plaintiff's, 
if  the  former  endeavors  to  represent  them  as  the  plaintiiff's,  and 
uses  the  local  designation  for  that  purpose,  he  will  be  enjoined 
from  so  doing :  Seixo  v,  Provezende,  1  L.  R.  Ch.  192 ;  Lee  v, 
Haley,  6  L.  R.  Ch.  161 ;  Wotherspoon  v.  Currie,  5  L.  R.  H.  L. 
508 ;  Thompson  v.  Montgomery,  41  Ch.  D.  35,  affirmed, 
[1891]  App.  Cas.  217.  It  will  be  prima  facie  proof  of  fraud- 
ulent intent,  if  the  goods  are  not  manufactured  at  the  place  by 
the  name  of  which  they  are  designated,  and  it  makes  no  differ- 
ence in  this  regard  that  they  are  the  same  in  quality  as  the 
others:  Hine  v.  Lart,  10  Jur.  106;  M' Andrew  v.  Bassett,  10 
Jur.  N.  S.  492 ;  Taylor  v.  Taylor,  23  L.  J.  Ch.  255 ;  Southom  v. 
Reynolds,  12  L.  T.  N.  S.  75 ;  ApoUinaris  Co.  v.  Norrish,  33  L.  T. 
N.  S.  242 ;  Cocks  v.  Chandler,  11  L.  R.  Eq.  446 ;  Hirst  v,  Denham, 

14  L.  R.  Eq.  542 ;  Radde  v,  Norman,  14  L.  R.  Eq.  348 ;  Loch- 
gelly  Iron  &  Coal  Co.  v,  Christie,  6  Ct.  of  Sess.  Cas.  (4th  Ser.) 
482 ;  Braham  v.  Beachim,  7  Ch.  D.  848 ;  Blackwell  v.  Dibrell,  3 
Hughes,  (U.  S.)  151 ;  Anheuser-Busch  Brewing  Assn.  v.  Piza,  24 
Fed.  Rep.  149;  Southern  White  Lead  Co.  v.  Cary,  25  Fed.  Rep. 
125 ;  Southern  White  Lead  Co.  v,  Coit,  39  Fed.  Rep.  492 ;  El 
Modello  Mfg.  Co.  t7.  Gato,  25  Fla.  886 ;  Parkland  Hills  Blue 
Lick  Water  Co.  v.  Hawkins,  95  Ky.  502 ;  Newman  v,  Alvord,  51 
N.  Y.  189,  affirming  49  Barb.  (N.  Y.)  588  ;  contra,  N.  Y.  &  R. 
Cement  Co.  v.  Coplay  Cement  Co.,  45  Fed.  Rep.  212,  affirm- 
ing 44  Fed.  Rep.  277. 

0.  Use  of  Oeographical  Names  Selected  Arbitrarily  will  be 
Protected.— The  use  of  a  geographical  name  will  also  be  pro- 
tected when  it  is  arbitrarily  selected  without  reference  to  locality, 
as  in  the  case  of  "  Vienna  "  bread,  or  "Angostura  "  bitters  :  Hiist 
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V,  Denham,  14  L.  R.  Eq.  542 ;  *  Siegert  v.  Findlater,  7  Ch.  D. 
801 ;  In  re  Green,  8  Pat.  Ofif.  Gaz.  729 ;  In  re  Cornwall,  12  Pat 
Off.  Gaz.  312 ;  Whitfield  v.  Loveless,  64  Pat.  Ofif.  Gaz.  442 ; 
Southern  White  Lead  Co.  v,  Cary,  25  Fed.  Rep.  125  ;  A.  F.  Pike 
Mfg.  Co,  V.  Cleveland  Stone  Co.,  35  Fed.  Rep.  896 ;  Southern 
White  Lead  Co.  v.  Coit,  39  Fed.  Rep.  492  ;  Messerole  v,  Tynberg, 
4  Abb.  Pr.  N.  S.  (N.  Y.)  410;  Fleischmann  r.  Schuckmaun, 
62  How.  Pr.  (N.  Y.)  92 ;  or  when,  from  the  fact  that  the  goods 
can  only  be  produced  at  the  one  particular  place,  or  that  they 
have  been  solely  manufactured  there  for  a  long  time,  the  desig- 
nation has  lost  the  idea  of  locality  and  come  to  describe  the 
character  of  the  goods :  ApoUinaris  Co.  t?.  Norrish,  33  L.  T.  N. 
S.  242  ;  M'Andrew  v,  Bassett,  10  Jur.  N.  S.  492 ;  Cocks  v. 
Chandler,  11  L.  R.  Eq.  446 ;  Hirst  v,  Denham,  14  L.  R.  Eq.  542; 
Seixo  17.  Provezende,  1  L.  R.  Ch.  192 ;  Lee  v.  Haley,  5  L.  R, 
Ch.  161 ;  Wotherspoon  v,  Currie,  5  L.  R.  H.  L.  508 ;  Siegert  v. 
Findlater,  7  Ch.  D.  801 ;  Montgomery  v.  Thompson,  41  Ch.  D. 
35,  affirmed,  [1891]  App.  Cas.  217 ;  Anheuser-Busch  Brewing 
Assn.  V.  Piza,  24  Fed.  Rep.  149 ;  Southern  White  Lead  Co.  t?. 
Cary,  25  Fed.  Rep.  125  ;  Evans  v.  Von  Laer,  32  Fed.  Rep.  153 ; 
Brooklyn  White  Lead  Co.  v.  Masury,  25  Barb.  (N.  Y.)  416; 
Lea  V,  Wolf,  46  How.  Pr.  (N.  Y.)  157;  Newman  v,  Alvord,  51 
N.  Y.  189;  Glendon  Iron  Co.  v.  Uhler,  75  Pa.  467.  It  is  upon 
this  last  ground  that  the  names  of  mineral  springs  have  been 
held  to  be  valid  trade-marks  when  all  the  springs  in  that 
locality  are  owned  by  the  claimant :  ApoUinaris  Co.  v.  ICdwards, 
Seton,  (4th  Ed.)  237 ;  ApoUinaris  Co.  v,  Norrish,  33  L.  T.  N. 
S.  242;  In  re  ApoUinaris  Co.'s  Trade-marks,  61  L.  J.  Ch.  625; 
Wheeler  v,  Johnston,  3  L.  R.  Ir.  284 ;  Actien-Gesselschaft  Apol- 
linaris-Brunnen  v,  Sombom,  14  Blatchf.  (U.  S.)  380;  ApoUin- 
aris Co.  V.  Scherer,  27  Fed.  Rep.  18 ;  Luyties  v,  HoUendeer,  30 
Fed.  Rep.  632 ;  Hill  v,  Lockwood,  32  Fed.  Rep.  389 ;  Carlsbad 
V.  Thackeray,  57  Fed.  Rep.  18;  La  Republique  Francaise  v. 
Schultz,  57  Fed.  Rep.  37 ;  Waukesha  Hygeia  Mineral  Springs 
Co.  V,  Hygeia  Sparkling  Distilled  Water  Co.,  63  Fed.  Rep.  443 ; 
Carlsbad  v.  Kutnow,  71  Fed.  Rep.  167,  affirming  68  Fed,  Rep. 
794;  Congress  &  Empire  Spring  Co.  v.  High  Rock  Congress 
Spring  Co.,  45  N.  Y.  291,  reversing  57  Barb.  (N.  Y.)  526; 
Dunbar  v.  Glenn,  42  Wis.  118. 
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10.  When  Arbitrary  Word  Becomes  Descriptive,  it  Cannot 
be  Appropriated.— Words  which  might  originally  have  been 
appropriated  as  a  trade-mark,  may,  by  lapse  of  time  and  con- 
stant use,  become  so  far  identified  with  the  article  to  which  they 
are  applied  as  to  lose  their  original  meaning,  and  become  merely 
descriptive  of  that  article.  *  When  such  is  the  case,  neither  the 
original  manufacturer,  unless  he  claims  them  within  a  reasonable 
time,  nor  any  one  else,  can  adopt  them  as  a  trade-mark :  Ford  v. 
Poster,  7  L.  R.  Ch.  611;  Arbeiiz's  Application,  35  Ch.  D.  248; 
Waterman  v.  Ayres,  39  Ch.  D.  29 ;  National  Starch  Mfg.  Co.  v. 
Munn's  Patent  Maizena  &  Starch  Co.,  [1894]  App.  Cas.  275 ;  In  re 
HaU,  13  Pat.  Oflf.  Gaz.  229 ;  Hostetter  v.  Fries,  17  Fed.  Rep.  620 ; 
Leclanche  Battery  Co.  v.  Western  Electric  Co.,  23  Fed,  Rep.  276 ; 
Goodyear's  India  Rubber  Glove  Mfg.  Co.  v,  Goodyear  Rubber 
Co.,  128  U.  S.  598 ;  Chadwick  v.  Covell,  151  Mass.  190  ;  Watkins 
17.  Landon,  52  Minn.  389 ;  Sherwood  v.  Andrews,  5  Am.  L.  Reg. 
N.  S.  588 ;  Marshall  v.  Pinkham,  52  Wis.  572 ;  but  this  does 
not  prevent  the  former  from  adopting  them  as  his  trade-mark 
when  he  begins  to  manufacture  the  article :  Celluloid  Mfg.  Co.  v, 
Cellonite  Mfg.  Co.,  32  Fed.  Rep.  94;  Hiram  Holt  Co.  v.  Wads- 
worth,  41  Fed.  Rep.  34 ;  Selchow  v.  Baker,  93  N.  Y.  59 ;  Lloyd 
v.  Merrill  Chem.  Co.,  25  Ohio  L.  J.  319.  So,  words  which,  though 
originally  arbitrary  in  their  meaning,  have  become  so  well 
known  to  the  trade  that  they  describe  a  particular  grade  or 
quality  of  goods,  though  still  valid  in  the  hands  of  the  original 
maker,  cannot  be  appropriated  thereafter  by  manufacturers  of 
goods  of  another  sort :  Beard  v.  Turner,  13  L.  T.  N.  S.  746. 

11.  Bight  to  Trade-mark  on  Expiration  of  Patent— If  the 
patentee  of  an  article  adopts  a  trade-mark,  and  uses  it  during  the 
life-time  of  the  patent  to  designate  the  article,  so  that  it  becomes 
in  effect  descriptive  thereof,  the  trade-mark  becomes  common 
property  on  the  expiration  of  the  patent,  and  the  patentee  can- 
not claim  any  exclusive  right  to  its  use  :  Young  v.  Macrae,  9  Jur. 
N.  S.  322 ;  Wheeler  &  Wilson  Mfg.  Co.  v,  Shakespear,  39  L.  J. 
Ch.  36  ;  Cheavin  v.  Walker,  5  Ch.  D.  850 ;  Linoleum  Mfg.  Co.  v. 
Nairti,  7  Ch.  D.  834 ;  Singer  Mfg.  Co.  v.  Loog,  18  Ch.  D.  395  ;  In  re 
Palmer's  Trade-mark,  24  Ch.  D.  504 ;  In  re  Ralph's  Trade-mark, 
25  Ch.  D.  194;  In  re  Leonard's  Trade-mark,  26  Ch.  D.  288; 
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Tucker  Mfg.  Co.  v,  Boyington,  9  Pat.  Ofif.  Gaz.  455 ;  In  re  Con- 
solidated Fruit  Jar  Co.,  14  Pat.  Oflf.  Gaz.  269 ;  Fairbanks  v. 
Jacobus,  14  Blatchf.  (U.  S.)  337 ;  FiUey  v.  Child,  16  Blatchf. 
(U.  S.)  376;  Singer  Mfg.  Co.  v.  Larsen,  8  Biss.  (U.  8.)  151; 
Singer  Mfg.  Co.  v,  Stanage,  6  FecJ.  Rep.  279 ;  Singer  Mfg.  Co.  v. 
Riley,  11  Fed.  Rep.  706;  GaUy  v,  Colt's  Patent  Fire-Anns  Mfg. 
Co.,  30  Fed.  Rep.  118;  Hiram  Holt  Co.  r.  Wadsworth,  41  Fed. 
Rep.  34 ;  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  41  Fed.  Rep.  208 ; 
Coats  V,  Merrick  Thread  Co.,  149  U.  S.  562,  affirming  36  Fed. 
Rep.  324;  Wilcox  &  Gibbs  Sewing  Machine  Co.  v.  Knise  & 
Murphy  Mfg.  Co.,  14  Daly,  (N.  Y.)  116,  affirmed  118  N.  Y.  677; 
St.  Louis  Stamping  Co.  v.  Piper,  12  Misc.  Rep.  (N.  Y.)  270; 
Brill  V.  Singer  Mfg.  Co.,  41  Ohio  St.  127 ;  see  Singer  Mfg.  Co.  r. 
Kimball,  10  Scot.  L.  R.  173.  The  same  rule  applies  when  a 
patent  has  been  declared  void  :  Lorillard  v.  Pride,  28  Fed.  Rep. 
434. 

12.  Restraint  of  Fraudulent  Use  of  Descriptiye  Words.— 
Although  a  word  which  the  plaintiff  attempts  to  use  as  a  trade- 
mark is  descriptive,  so  that  relief  cannot  be  granted  him  on  the 
ground  of  his  right  to  its  exclusive  use,  yet,  if  the  defendant  at- 
tempts to  use  it  fraudulently  so  as  to  deceive  the  public  into  a 
belief  that  his  goods  are  those  of  the  plaintiff,  he  will  be  en- 
joined from  so  using  it :  Reddaway  v.  Bentham  Hemp-Spinning 
Co.,  [1892]  2  Q.  B.  639 ;  Powell  v.  Birmingham  Vin^ar  Brewery 
Co.,  [1894]  3  Ch.  449 ;  see  Id,  v.  /d.,  [1894]'  App.  Cas.  8 ; 
Reddaway  v,  Banham,  [1896]  A.  C.  199,  reversing  [1895]  1  Q. 
B.  286 ;  Leclanche  Battery  Co.  v.  Western  Electric  Co.,  23  Fed. 
Rep.  276 ;  Carlsbad  v,  Tibbetts,  51  Fed.  Rep.  852  ;  Genesee  Salt 
Co.  V.  Bumap,  67  Fed.  Rep,  534;  Lawrence  Mfg.  Co.  v.  Tennes- 
see Mfg.  Co.,  138  U.  S.  537 ;  Coats  v.  Merrick  Thread  Co.,  149 
U.  S.  562 ;  Weinstock  v,  Marks,  109  Cal.  529 ;  American  Brew- 
ing  Co.  t7.  St.  L,  Brewing  Co.,  47  Mo.  App.  14 ;  St.  Louis  Car- 
bonating  &  Mfg.  Co.  r.  Eclipse  Carbonating  Co.,  58  Mo.  App. 
411 ;  Van  Horn  v.  Coogan,  52  N.  J.  Eq.  380  ;  Meneely  v.  Me- 
neely,  62  N.  Y.  427  ;  Koehler  t?.  Sanders,  122  N.  Y.  66 ;  Gebbie 
V.  Stitt,  82  Hun,  (N.  Y.)  93. 
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Spendthrift  Trasts— Creation  by  Beneftciary— Foreifirn 
Judfirment— Faith  and  Credit— Justice  of  the  Peace. 

MENKEN  V.  BRINKLEY. 

(Supreme  Court  of  Tennessee.     May  14,  1895.) 
(94  Tenn.  721 ;  31  S.  W.  Rep.  92.) 

The  case  of  Jourolmon  t;.  Massengill,  86  Tenn.  81,  5  S.  W.  Rep.  719, 
determining  that,  under  the  act  of  1832,  (Code,  {  4283,)  one  person  may 
convey  property  in  trust  for  the  benefit  of  another,  and  so  hmit  and  re- 
strict it  as  to  exempt  it  from  the  debts  of  the  beneficiary  thereafter 
created,  does  not  authorize  the  creation  of  such  trust  by  a  person  for  his 
own  benefit. 

Such  a  trust  cannot  be  created  by  a  grantor,  he  being  the  only  benefi- 
ciary, either  by  a  direct  exemption  of  the  property  from  his  future  debte, 
or  indirectly,  by  leaving  it  discretionary  with  the  trustee  to  allow  him 
benefits  from  the  property. 

A  judgment  before  a  justice  of  the  peace  of  another  state  falls  within 
the  provisions  of  §  1,  Art  iv,  of  the  Constitution  of  the  United  States, 
requiring  each  state  to  give  full  faith  and  credit  to  the  judicial  proceed- 
ings of  every  other  state. 

Appeal  from  Chancery  Court  of  Shelby ;  Sneed,  Chan- 
cellor. 

Action  by  the  J.  S.  Menken  Company  and  others  against 
R.  C.  Brinkley  and  others.  From  a  judgment  for  plaintiffs, 
defendant  H.  L.  Brinkley,  trustee,  appeals,  and  complain- 
ants brought  cross  appeal.     Affirmed. 

G.  E.  Neuhardt,  T.  H.  Jackson^  and  /.  H,  Waikina,  for 
plaintiffs. 

Turley  &  Wright,  for  defendant. 

Smith,  Special  Judge. — On  the  10th  day  of  December, 
1887,  Robert  C.  Brinkley,  a  j^oung  man  of  improvident  and 
extravagant  habits,  executed  a  conveyance  by  which  he 
transferred  a  large  amount  of  real  estate,  therein  described, 
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part  of  which  is  in  Shelby  county,  Tenn.,  to  his  half-brother 
Hu.  L.  Brinkley  and  his  brother-in-law  C.  C.  Currier,  upon 
certain  trusts,  specifically  defined  and  set  out  in  said  instru- 
ment. As  the  contest  in  this  cause  is  over  this  deed,  it  is 
necessary  that  its  contents  be  stated,  and  it  will  perhaps  be 
more  satisfactory  to  set  out  the  deed  in  full.  It  is  as  fol- 
lows :  "  This  indenture,  made  between  Robert  C.  Brinkley, 
party  of  the  first  part,  and  C.  C.  Currier  and  Hu.  L.  Brinkley, 
trustees,  parties  of  the  second  part,  witnesseth :  That,  upon 
the  trusts  and  for  the  purposes  hereinafter  set  out,  the  party 
of  the  first  part  has  bargained  and  sold,  and  by  these 
presents  does  grant,  bargain,  sell,  and  convey,  unto  the  parties 
of  the  second  part,  their  heirs  and  assigns,  as  trust-ees,  the 
following  described  real  estate,  to  wit,  to  have  and  to  hold, 
with  all  the  improvements  and  appurtenances,  all  of  the  real 
estate  so  hereinafter  described,  to  the  parties  of  the  second 
part,  their  heirs  and  assigns,  in  fee-simple  fee ;  and  the  party 
of  the  first  part,  for  himself,  his  heirs  and  personal  repre- 
sentatives, does  hereby  covenant  with  the  parties  of  the 
second  part,  their  heirs  and  assigns,  that  he  will  forever 
warrant  and  defend  the  title  to  the  property  so  conveyed 
against  the  legal  claims  of  all  persons  whomsoever.  But 
this  conveyance  is  made  upon  the  trusts  and  conditions  fol- 
lowing. The  party  of  the  first  part  is  now  considerably  in 
debt.  It  is  not  the  purpose  of  the  party  of  the  first  part  to 
acknowledge  hereby  any  specific  debts,  nor  in  any  way  to 
estop  himself  or  the  parties  of  the  second  part  from  con- 
testing the  validity  of  any  claim  that  may  be  made,  or  from 
making  any  legal  defence  thereto,  but  it  is  desired  that  his 
just  debts  shall  be  paid  out  of  the  property  hereby  con- 
veyed or  its  proceeds,  and  the  payment  of  such  debts  is  one 
of  the  trusts  and  purposes  of  this  conveyance.  The  property 
hereby  conveyed  is  mostly  unimproved  and  unproductive, 
and  another  purpose  and  trust  is  that  it  may  be  improved 
and  provision  made  for  the  payment  of  the  taxes,  insurance, 
and  other  costs  and  expenses  attaching  to  it.     A  further 
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trust  aud  purpose  is  that  the  parties  of  the  second  part  shall 
control,  manage,  protect,  and  preserve  the  property,  and 
have  full  power  and  discretion  to  deal  with  it  in  all  respects 
as  to  them  may  seem  best  for  the  efficient  discharge  of  the 
trusts.  Therefore,  the  parties  of  the  second  part  are  hereby 
vested  with  the  absolute  title  to  all  of  said  property,  and 
with  full  power  to  sell  aud  convey  it,  or  any  part  of  it,  or  to 
exchange  it,  or  any  part  of  it,  for  other  property,  in  their 
own  discretion,  whenever  and  however  they  may  deem  best ; 
and  no  purchaser  from  them  ik  required  to  look  to  the  appli- 
cation of  the  purchase  money.  Said  parties  of  the  second 
part  are  further  clothed  with  full  power  and  discretion  to 
use  any  portion  of  said  property,  or  the  proceeds  of  any  of 
it  when  sold,  or  any  property  acquired  by  exchange,  or  its 
proceeds,  in  improving  other  portions  of  the  trust  by  erecting 
such  buildings  or  making  such  other  improvements  as  the 
parties  of  the  second  part  may  deem  best,  and  also  to  use 
the  same  in  paying  the  just  debts  of  the  party  of  the  first 
part,  and  in  reimbursing  the  parties  of  the  second  part  for 
any  advances  made,  and  for  paying  debts  which  the  parties 
of  the  second  part  may  find  it  necessary  or  expedient  to 
make  as  trustees  upon  the  faith  of  the  said  property,  or  to 
incur  and  raise  by  mortgages  or  liens  upon  said  property. 
The  parties  of  the  second  part  may  also,  in  their  discretion, 
make  advances  from  said  property  or  its  proceeds,  from  time 
to  time,  as  they  may  choose  to  do  so,  to  the  party  of  the  first 
part,  provided  that  they  shall  not  in  any  one  year  advance  or 
pay  him  more  than  the  sum  of  $600,  until  the  net  annual  in- 
come from  said  property  shall  amount  to  the  sum  of  $600  per 
annum ;  and,  if  its  net  annual  income  shall  ever  exceed  that 
amount,  then  the  parties  of  the  second  part  may  increase 
such  advancements  in  their  discretion.  The  discretion  to 
make  such  advances  or  payments  whenever  it  may  to  them 
seem  best  is  not  limited,  however,  to  advances  out  of  the 
income  or  profits  of  the  property,  but  extends  to  the  corpus 
or  its  proceeds.     It  is  expressly  hereby  provided  that  the 
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parties  of  the  second  part  are  to  be  under  no  obligation 
whatever  to  advance  or  pay  to  the  party  of  the  first  part 
anything  whatever  out  of  said  property  or  its  proceeds,  and 
that  the  party  of  the  first  part  shall  have  no  right  to  assert 
any  claim  therefor,  nor  to  anticipate  or  alienate  any  claim 
therefor,  nor  in  any  way  to  interfere  with  the  control  or  man- 
agement of  the  said  property,  nor  to  encumber  it.     The 
power  to  sell  and  convey  hefeby  conferred  upon  said  trustees 
includes  the  power  to  mortgage  for  the  purpose  of  the  trusts ; 
and  the  general  scope  of  the  powers  shall  include  leasing, 
renting,   insuring,   paying  taxes,  and  doing  any  and  all 
things  which  said  trustees  shall  consider  proper.     If  at  any 
time  said  trustees  shall  deem  it  as  advisable  to  advance 
their  own  money  or  use  their  own  credit  in  raising  money 
for  the  purposes  of  the  trusts,  the  property  held  in  the  trust 
shall  be  bound  in  their  hands  for  such  advances  or  for  debts 
or  obligations  so  incurred.     As  compensation  for  services 
rendered  in  the  execution  of  this  trust,  said  trustees  shall 
be  entitled  to  and  may  retain,  out  of  any  moneys  coming 
into  their  hands,  a  commission  of  ten  per  cent,  upon  all  the 
money  that  shall  pass  through  their  hands  as  such  trustees. 
If  they  shall  acquire  other  property  by  purchase  or  ex- 
change, they  will  take  title  as  trustees,  subject  to  the  trusts, 
powers,  and  discretions,  and  to  all  the  provisions  of  this 
conveyance.     This  trust  is  to  continue  during  the  life  of  the 
party  of  the  first  part,  but  it  is  hereby  expressly  provided 
that  the  said  trustees  may  at  any  time  after  two  years  from 
the  date  hereof,  at  their  discretion,  put  an  end  to  it  by  a  re- 
conveyance of  the  trust  property  to  the  party  of  the  first 
part ;  and  also  that  the  said  trustees  may  at  any  time,  with 
the  concurrence  of  the  party  of  the  first  part,  appoint  some 
other  person  or  persons  as  trustee  or  trustees,  and  convey 
the  trust  property  to  such  person  or  persons  to  be  held 
under  the  trusts  and  provisions  of  this  conveyance.     When- 
ever there  is  more  than  one  trustee,  in  the  case  of  the  death, 
resignation,  or  refusal  to  act  of  one,  the  trust  shall  survive  and 
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be  exercised  fully  by  the  other.  The  party  of  the*  first  [part] 
expressly  reserves  the  power  to  appoint,  by  his  last  will  and 
testament,  the  person  or  persons  who  shall  take  the  property 
held  under  this  trust  at  his  death,  and  to  provide  for  and 
control  the  destination  of  said  property.  In  the  event  that 
he  shall  die  without  exercising  this  power  of  appointment, 
the  property  then  held  under  this  trust  shall  go  at  his  death, 
absolutely  and  in  fee,  under  the  laws  of  descent  and  distri- 
bution of  the  state  or  states  in  which  it  shall  be  situate,  as 
if  he  had  owned  it  at  the  time  of  his  death,  and  had  died 
intestate  in  regard  to  it.  It  is  hereby  expressly  provided 
that  the  said  parties  of  the  second  part,  or  the  survivor  of 
them,  or  their  successor  or  successors,  shall  not  be  required 
to  execute  any  bond  or  other  security  as  trustee  or  trustees 
under  this  conveyance.  In  witness  whereof,  the  party  of 
the  first  part  does  hereto  set  his  hand  and  seal,  on  this  10th 
day  of  December,  1887.     Robert  C.  Brinkley.     [Seal.]'' 

After  the  execution  of  this  deed,  R.  C.  Brinkley,  the 
grantor,  contracted  other  debts,  which  have  been  reduced 
to  judgments  at  law  against  him,  upon  which  executions 
have  been  returned  unsatisfied  ;  and  on  the  11th  of  July, 
1893,  the  J.  S.  Menken  Company,  one  of  the  judgment 
creditors,  filed  the  original  bill  in  this  cause,  claiming  that 
said  R.  C.  Brinkley  has  an  equitable  interest  in  the  property 
conveyed,  and  seeking  to  subject  it  to  the  satisfaction  of  the 
judgment.  '  Such  proceedings  were  had  that  other  judgment 
creditors  of  this  state  became  parties  complainant,  and  also 
several  creditors  with  judgments  rendered  in  California,  to 
which  state,  it  seems,  Brinkley  had  removed.  The  Chan- 
cellor's decree  was  in  favor  of  all  parties  complainant,  and 
subjected  the  property  conveyed  to  the  satisfaction  of  their 
debts.  From  this  decriee,  H.  L.  Brinkley,  the  acting  trus- 
tee, the  other  having  resigned,  alone  appealed. 

At  the  outset,  it  is  proper  to  say  that  we  do  not  think  that 
it  was  the  intention  of  the  grantor,  in  this  deed,  to  provide  for 
the  payment  of  debts  which  he  might  contract  after  its  ex- 
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ecutiou.  Ou  the  coutrary,  his  intention  clearly  was  that 
the  property  conveyed  should  not  be  subjected  to  any  debts 
thereafter  created  by  him  during  the  continuance  of  the 
trust.  This  trust  is  what  is  denominated  an  "  active  trust," 
conveying  the  legal  title  to  the  trustees,  and  imposing  active 
duties  on'  them  to  be  performed :  Jourolmon  v.  Massengill, 
86  Tenn.  96-99,  5  S.  W.  Rep.  719 ;  Henson  v.  Wright, 
88  Tenn.  501,  12  S.  W.  Rep.  1035.  In  this,  as  in  all  other 
trusts,  there  must  be  a  cestui  que  trust ;  and  it  is  evident 
that  the  grantor  himself  is  the  beneficiary.  We  cannot 
therefore  yield  to  the  ingenious  argument  of  counsel  for 
appellant  that  R.  C.  Brinkley,  the  grantor,  has  no  interest 
in  the  trust  property  which  he  can  enforce.  If  the  trustee 
should  claim  the  right  to  withhold  all  benefits  from  the 
grantor,  there  can  be  no  doubt,  the  question  of  fraud  out  of 
the  way,  that  the  grantor  could  assert  and  maintain  his 
rights  in  a  court  of  equity.  If  the  grantor  in  this  deed  re- 
serves no  rights  to  himself,  it  follows  that  it  is  a  trust  with- 
out a  beneficiary,  and  the  trustee  becomes,  in  effect,  the 
owner  of  the  property  conveyed.  But  we  go  further,  and 
hold  that,  unless  the  owner  of  the  property  can  convey  it  in 
trust,  and  reserve  to  himself  benefits  directly,  and  at  the 
same  time  exempt  it  from  liability  for  his  future  debts,  he 
cannot  do  so  indirectly  by  conferring  discretion  on  the 
trustee  to  withhold  all  benefits  from  him  ;  for,  if  this  can  be 
done,  the  owner  need  only  select,  as  trustee,  a  near  kinsman 
or  tried  friend,  on  whom  he  may  rely  for  liberality,  and 
thus  indirectly  accomplish  what  he  cannot  do  directly. 
Taking  this  view  of  this  deed,  it  becomes  necessary  to  de- 
termine whether  the  owner  of  property  may  convey  it  in 
trust,  he  himself  being  the  cesitd  que  trust,  and  exempt 
it  from  the  payment  of  debts  which  he  may  thereafter 
contract. 

Whether  one  person  can  convey  property  in  trust  for  the 
benefit  of  another,  who  is  sui  juris,  and  so  limit  and  restrict 
it  as  to  shield  it  from  the  debts  of  the  beneficiary,  has  been 
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much  discussed.  The  English  courts,  as  stated  by  this  court 
in  Jourolmon  v.  Massengill,  supray  hold  that  such  exemption 
cannot  be  made ;  and  most  of  the  states  of  the  Union  have 
followed  the  English  rule.  Mr.  Gray,  Story  professor  of  law 
in  Harvard  University,  published  in  1883  a  book  on  Re- 
straint of  Alienation  of  Property,  in  which  he  collated  the 
decisions  of  the  several  states  on  these  "  spendthrift  trusts," 
as  they  have  been  aptly  termed.  The  result  was  that  up  to 
that  time  only  two  states — Pennsylvania  and  Massachusetts 
— held  restraints  on  alienation  and  liability  for  debts  valid : 
Gray,  Restr.  Alien.  Prop.  §  175  et  seq.  To  the  authority  of 
the  cases  of  these  two  states  must  be  added  the  great  weight 
of  the  Supreme  Court  of  the  United  States.  In  the  case  of 
Nichols  V.  Eaton,  91  tJ.  S.  716,  and  Spindle  v.  Shreve,  111 
U.  S.  542,  4  Sup.  Ct.  Rep.  522,  the  same  doctrine  is  held. 
Mr.  Gray  places  Tennessee  in  the  list  of  states  which  have 
followed  the  English  rule,  and  held  such  trusts  invalid  in  so 
far  as  they  attempt  to  restrain  alienations,  either  voluntary 
or  in  inviturrif  by  creditors.  This  he  was  authorized  to  do 
by  the  cases  of  Turley  v,  Massengill,  7  Lea,  (Tenn.)  353,  and 
Hooberry  v.  Harding,  10  Lea,  (Tenn.)  392,  which  he  cites. 
But  the  later  case  of  Jourolmon  v.  Massengill,  86  Tenn.  81, 
5  S.  W.  Rep.  719,  overrules  these  two  cases,  and  upholds 
these  restraints,  in  a  trust  created  by  one  person  for  the 
benefit  of  another.  The  decision  is  based  on  the  act  of 
1832 :  Code,  §  4283  ;  Mill.  &  V.  Code,  §  5026.  But  it  has 
been  nowhere  held  that  the  owner  of  property  may  himself 
convey  it  in  trust,  he  being  the  cestui  que  trust,  and  exempt 
it  from  liability  for  debts  which  he  may  create ;  and  we 
think  the  section  of  the  Code  just  referred  to  in  direct  terms 
gives  the  creditor  whose  execution  has  been  returned  unsat- 
isfied, in  whole  or  in  part,  the  right  to  reach  in  the  chancery 
court,  and  subject  to  his  judgment,  property  held  in  trust 
for  his  debtor,  when  this  trust  has  been  created  by  the  debtor 
himself.     The  case  of  Jourolmon  v.  Massengill,  supra;  in 

construing  this  section,  holds  that  such  property  cannot  be 
40 
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reached  when  the  trust  has  been  created  by  a  person  other 
than  the  debtor ;  and  it  just  as  clearly  follows  that  it  may  be 
reached  when  the  trust  is  created  by  the  debtor  himseli 
But,  in  the  absence  of  a  statute  positively  so  directing,  we 
could  never  hold  that  the  owner  of  property  can  so  convey 
it  as  to  enjoy  the  benefits  arising  from  it,  and  shield  it  from 
debts  which  he  may  create,  even  if  he  be  a  spendthrift 
And  we  have  yet  to  learn  that  a  spendthrift  has  rights 
superior  to  those  of  other  people.  If  a  spendthrift  may  do 
this  thing  any  other  person  can ;  and  what  would  be  the 
condition  of  society  commercially  if  every  man  can  make 
his  neighbor  his  trustee  to  manage  his  property,  so  that  he 
may  enjoy  its  benefits,  and  at  the  same  time  protect  it  from 
his  debts,  we  will  not  endeavor  to  d'epict.  It  is  a  general 
rule  that  all  property  to  which  a  debtor  has  a  right  may  be 
subjected  to  his  debts,  unless  the  state  shall  see  fit  to  exempt 
a  portion  of  it:  Hawkins  v,  Pearce,  11  Humph.  (Tenn.)  44. 
As  one  of  the  counsel  for  complainants  has  well  said,  it  is 
an  elementary  principle  that  a  pa.rty  mi  juris  cannot  so  con- 
vey his  property  as  to  enjoy  the  benefit  of  its  income  and 
exempt  it  from  his  debts.  See  Tied.  Real  Prop.  §  503 ;  4 
Kent,  Comm.,  p.  311,  note  a ;  2  Perry,  Trusts,  §  555 ;  23 
Am.  &  Eng.  Enc.  Law,  p.  10,  and  notes;  Harding  v.  Insur- 
ance Co.,  2  Tenn.  Ch.  465 ;  Jourolmon  v.  Massengill,  86 
Tenn.,  at  pages  104,  105 ;  5  S.  W.  Rep.,  at  page  719.  In 
Pennsylvania  and  Massachusetts,  the  decisions  of  which 
states,  it  has  already  been  said,  h|Lve  been  most  favorable 
to  spendthrift  trusts,  attempts  have  been  made  to  uphold, 
against  creditors,  trusts  like  the  one  under  consideration, 
but  they  have  failed.  In  Mackason's  Appeal,  (decided  in 
1862,)  42  Pa.  330,  the  court  say  :  "  This  statement  brings 
us  to  the  simple  inquiry,  can  the  owner  of  property  so  dis- 
pose of  it,  for  his  own  use,  benefit,  and  support,  as  to  put  it 
beyond  liability  for  his  future  debts,  he  being  and  con- 
tinuing mijuriSf  and  there  appearing  to  be  no  reason,  except 
to  withdraw  it  from  such  liability,  and  thus  retain  the  tern- 
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poral  ownership  without  its  incidents  ?  This  would  be  a 
startling  proposition  to  affirm.  It  would  revolutionize  the 
credit  system,  entirely  destroy  all  faith  in  the  apparent 
ownership  of  property,  and  repeal  all  our  statutes  and  de- 
cisions against  frauds.  Every  man  about  to  engage  in 
business,  where  there  was  a  chance  of  loss,  would  place  him- 
self under  the  pupilage  of  trustees,  and  everybody's  estate 
would  be  passing  under  settlement  deeds  and  trustee's  ac- 
counts, through  the  courts,  before,  in  the  natural  course  of 
things,  the  jurisdiction  of  the  orphans'  court  would  attach. 
Such  consequences  from  judicial  action  need  not  be  depre- 
cated in  advance,  for  thev  can  never  occur."  And  in 
Ghormley  u  Smith,  139  Pa.  584,  21  Atl.  Rep.  135,  it  is  said  : 
"  But  whilst,  in  the  recognition  of  spendthrift  trusts,  we  have 
departed  from  the  iJiiglish  rule,  there  is  no  case  in  Penn- 
sylvania which  goes  to  the  extent  of  recognizing  a  spendthrift 
trust  in  which  the  grantor  is  himself  the  sole  beneficiary  for 
life,  with  power  to  dispose  of  the  trust  property  at  the  death, 
yet  neither  the  income  nor  the  corpus  of  the  estate  subject 
to  his  debts.  The  policy  of  our  law  is  otherwise,  and  in 
Mackason's  Appeal  it  has  been  plainly  .so  decided."  This 
case  was  decided  in  1891.  And  in  Massachusetts  the  de- 
cision is  the  same  way :  Bank  v.  Windram,  133  Mass.  175. 
Nor  do  we  think  that  the  cases  of  Ashhurst's  Appeal,  77 
Pa.  464,  and  Earp's  Appeal,  75  Pa.  119,  are  to  the  contrary. 
As  we  understand  these  cases,  they  only  hold  that  such 
trusts  are  valid  as  between  the  grantor  and  grantee,  and 
cannot  be  revoked  by  the  grantor. 

Counsel  for  appellant  seem  to  shrink  from  arguing  that 
the  owner  of  property  may  convey  it  in  trust,  and  exempt 
it  from  debts  thereafter  created,  reserving  to  himself  a  sub- 
stantial benefit.  They  prefer  to  rely  on  the  position  that 
the  grantor  in  this  deed  reserves  no  substantial  interest  in 
the  property.  This  contention  we  have  already  noticed. 
They  refer,  however,  to  the  case  of  Mills  v.  Mills,  3  Head, 
(Tenn.)  705,  as  an  authority  to  support  the  attempted  ex- 
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emption  in  this  deed.  The  case  cited  is  poorly  reported, 
the  reporter  making  no  statement  of  facts  at  all,  but  refer- 
ring to  the  opinion  for  the  facts.  And  in  the  opinion  we 
find  no  statement  which  shows  distinctly  the  points  at  issue. 
It  is  true  the  opinion  shows  there  was  a  deed  by  the  owner 
of  the  property,  conveying  it  to  a  trustee,  in  trust  to  pay 
existing  debts,  and  to  hold  the  residue  for  the  support 
of  the  grantor  and  his  family,  during  the  life  of  the  grantor, 
with  remainder  at  his  death  to  his  children.  Here  seems 
certainly  an  interest  to  the  extent  of  his  support  jointly  with 
his  family,  reserved  to  the  grantor.  But  the  conveyance  was 
for  the  benefit  of  the  wife  and  children,  with  remainder  to  the 
children,  and  with  a  provision  that  the  income  of  the  property 
could  only  be  subjected  to  such  debts  or  contracts  of  the 
grantor  as  should  be  made  for  the  necessary  support  of  himself 
or  his  wife  and  children ;  and  that  the  body  of  the  fund,  or 
the  property  purchased  therewith,  (the  trustee  having  power 
to  invest  the  fund  in  other  property,  with  other  large  powers,) 
should  not  be  subject  to  any  debts  thereafter  made  by  the 
grantor,  unless  authorized  by  the  trustee.  It  is  also  said 
in  the  opinion  "  that  the  body  of  .the  property  cannot  be 
applied  to  any  debt  of  the  said  James  T.  [the  grantor]  con- 
tracted after  the  making  of  the  deed,  being  satisfied,  as  we 
are,  that  the  trustee  never  at  any  time  gave  his  sanction  to 
any  of  said  debts  ;  neither  can  the  interests,  rents,  or  hires 
be  applied  to  any  such  debt,  unless  shown  to  be  for  the 
necessary  support  of  the  said  James  T.,  or  his  wife  and 
children."  From  this  we  may  infer  that  debts  were 
claimed  in  the  suit.  But  as  the  deed  itself  was  a 
proper  deed,  and  free  from  fraud  in  so  far  as  it  provided 
for  the  support  of  the  grantor's  wife  and  children,  and  as 
the  only  interest  reserved  to  the  grantor  was  the  right  to  a 
support  for  himself  in  connection  with  them,  that  is  the 
onlj'  interest  which  his  creditors  possibly  could  have 
reached.  And  there  is  nothing  in  the  opinion  to  show 
that  judgment  creditors,  with  the  returns  of  executions 
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uusatisfied,  were  seeking  to  ascertain  and  subject  that 
interest.  On  the  contrary,  if  creditors  were  proceeding  at 
all,  it  is  evident  that  they  were  attempting  to  subject  the 
entire  body  of  the  property  or  the  entire  profits.  We  do 
not  think,  therefore,  that  this  opinion  can  be  taken  as  an 
authority  to  support  the  contention  of  appellant.  And  it 
may  be  observed  that  it  might  very  well  have  been  held  in 
Mills  V,  Mills  that  the  grantor  had  no  separable  interest  in 
the  property  conveyed,  which  could  have  been  separated 
from  that  of  his  wife  and  children,  the  other  beneficiaries, 
so  far  as  to  be  subjected  to  his  debts,  as  was  held  in  Virginia, 
in  Markham  v.  Guerrant,  4  Leigh,  (Va.)  279,  and  Johnston 
V.  Zane,  11  Gratt.  (Va.)  552.  See  Gray,  Restr.  Alien.  §§  176, 
242-249.  And  it  is  significant  that  this  case  has  not  been 
cited  in  the  opinions  in  any  of  the  reported  cases  on  this 
subject  in  this  state. 

It  is  also  insisted  for  appellant  that  by  the  reservation  of 
the  power  to  appoint  by  will  the  person  to  whom  the  prop- 
erty shall  go  after  the  death  of  the  grantor,  R.  C.  Brinkley, 
and  by  the  provision  that,  in  case  he  fails  to  make  an 
appointment,  it  shall  go  to  the  persons  who  would  be 
entitled  under- the  laws  of  descent  and  distribution,  an 
interest  in  remainder  is  created,  which  at  least  cannot  be 
subjected  to  the  debts  of  the  grantor.  There  is  certainly  no 
remainder  in  any  appointee  under  a  will,  for  a  will  may 
never  be  made,  and,  if  made,  could  only  take  effect  at  the 
death  of  the  testator,  and  then  only  upon  the  property  re- 
maining ;  and  if  Brinkley  should  die  intestate,  his  property 
would  descend  to  his  heirs  and  distributees,  whether  the 
deed  so  provided  or  not.  But,  beyond  this,  there  is  a  clause 
in  the  deed  giving  the  trustees,  after  two  years,  the  power 
to  terminate  the  trust,  and  reconvey  the  property  to  Brink- 
ley.  This  seems  to  us  conclusive  that  no  remainder 
interest  was  created,  or  intended  to  be  created ;  and,  even 
if  there  was  a  remainder,  the  rents  and  profits,  or  the  prop- 
erty, during  Brinkley's  life,  could  be  subjected  to  his  debts. 
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The  complainants  have  prosecuted  a  cross  appeal  from 
that  part  of  the  decree  in  which  the  Chancellor  refused  to 
set  aside  this  deed.  In  this  the  decree  is  clearly  correct 
The  deed  is  good  as  between  the  grantor  and  the  trustee , 
(the  grantee)  as  long  as  the  trustee  chooses  to  continue  the 
trust.  It  is  ojily  invalid  in  so  far  as  it  attempts  to  shield 
the  property  from  the  creditors  of  the  grantor.  And  the 
property  is  a  trust  fund  in  the  hands  of  the  trustee  for  the 
payment  of  the  debts  of  the  grantor,  whether  contracted 
prior  or  subsequent  to  the  execution  of  the  deed  of  trust : 
Mackason's  Appeal,  42  Pa.  330. 

No  question  is  made  as  to  the  validity  of  the  debts  of  the 
Tennessee  creditors,  complainants  in  this  cause.  Having 
judgments  and  returns  of  nulla  bona,  they  are  clearly  en- 
titled to  have  their  judgments  satisfied,  under  §  4283 
(Mill.  &  V.  Code,  §  5026)  of  the  Code.  But  there  are  sev- 
eral judgments  rendered  in  California,  two  of  which  were 
before  justices  of  the  peace  of  that  state,  which  are  em- 
braced in  the  Chancellor's  decree.  No  case  in  this  state  has 
been  brought  to  our  notice  deciding  that  a  judgment  before  a 
justice  of  the  peace  of  another  state  falls  within  the  provisions 
of  §  1,  Art.  IV,  of  the  Constitution  of  the  United  States,  re- 
quiring each  state  to  give  full  faith  and  credit  to  the  judicial 
proceedings  of  every  other  state.  But  the  current  of  authority 
is  that  way,  and  we  now  so  determine.  See  Black,  Judgm. 
§§  934,  935;  12  Am.  &  Eng.  Encyc.  Law,  p.  505,  note  1. 
And  Code,  §  3796,  (Mill.  &  V.  Code,  §  4549,)  provides  a 
method  for  the  authentication  of  such  proceedings.  The 
other  California  judgment  is  of  a  court  of  record. 

There  is  no  formal  defence  of  nul  tiel  record ;  but  various 
objections  to  the  California  records  and  proceedings  are 
made  and  assigned  as  error ;  and  it  is  insisted  that  they 
are  properly  made  under  the  agreement  of  counsel,  entered 
into  before  the  hearing  of  the  case  below.  It  may  be  that 
the  objections  might  have  been  made  below  under  this 
agreement.     But  if  they  were  so  made,  and  were  acted  upon 
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by  the  Chancellor,  the  record  fails  to  show  it,  and  they  can- 
not be  noticed  now.  If  made,  then  the  defects  in  the  cer- 
tification of  the  proceedings,  if  they  really  exist,  might 
have  been  remedied  by  leave  to  have  them  amended ;  and 
other  difficulties  now  suggested  might  have  been  cured  by 
proof.  This  court  will  not  put  the  Chancellor  in  error  if 
there  really  was  an  error  as  to  these  objections,  unless  they 
were  made  before  him  and  acted  on  by  him.  These  Cali- 
fornia creditors  are,  therefore,  entitled  to  relief  under  §  4297 
(Mill.  &  V.  Code,  §  5040)  of  the  Code,  which  is  as  follows : 
*•  When  a  judgment  has  been  recovered  in  any  other  state 
against  a  resident  of  such  state,  and  the  creditor  has  ex- 
hausted his  legal  remedy,  the  real  or  personal  property  of 
the  debtor  in  this  state  may  be  subjected  to  the  satisfaction 
of  such  debt,  by  bill  stating  the  facts  under  oath  and  filed 
in  the  courts  of  the  district  in  which  the  property  is  situ- 
ated." 

The  result  is  that  the  decree  of  the  Chancellor  subjecting 
the  property  conveyed  by  the  trust  deed  to  tlie  satisfaction 
of  the  several  judgments  of  complainants  is  affirmed,  and 
defendant  H.  L.  Brinkley,  the  trustee,  will  be  directed  to 
pay  them  out  of  the  trust  property. 

SPENDTHEIFT  TEUSTS. 

1.  Spendthrift  Trusts  Originally  Held  Invalid.— By  the  policy 
of  the  common  law,  all  restraints  on  the  free  and  unfettered 
alienation  of  property  were  void ;  .and  this  principle  was 
adopted  by  equity,  except  in  the  case  of  separate-use  trusts  for 
married  women.  Accordingly,  a  spendthrift  trust,  which  is  a 
trust  created  with  the  intent  of  assuring  a  maintenance  for  an- 
other and  at  the  same  time  securing  him  against  the  effects  of 
his  own  improvidence  by  providing  that  the  fund  which  is  to 
supply  that  maintenance  shall  not  be  voluntarily  alienated  by 
the  beneficiary,  or  be  subjected  to  the  claims  of  his  creditors, 
was  almost  uniformly  held  void,  both  in  England  and  in  the 
United  States,  until  within  the  past  few  years,  on  the  broad 
ground  already  stated,  and  on  the  further  principle  that  it  was 
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also  against  the  policy  of  the  law  that  a  man  should  have  an 
estate  to  live  on  but  not  an  estate  to  pay  his  debts ;  and  estates 
devised,  bequeathed,  or  settled  upon  such  trusts  were  accord- 
ingly held  to  be  liable  to  satisfy  the  claims  of  the  creditors  of 
the  cestui  que  trust,  and  passed  to  his  assignees  in  bankruptcy  or 
insolvency  :  Brandon  v.  Robinson,  18  Ves.  429 ;  Younghusband 
V.  Gisbome,  1  Coll.  400;  Graves  v.  Dolphin,  1  Sim.  66;  Roch- 
ford  17.  Hackman,  9  Hare,  475 ;  In  re  Sanderson's  Trust,  3  K.  d^ 
J.  497 ;  Trappes  v.  Meredith,  9  L.  R.  Eq.  229 ;  In  re  Wolsten- 
holme,  29  W.  R.  414  ;  In  re  Dugdale,  38  Ch.  D.  176 ;  In  re  Mab- 
bett,  [1891]  1  Ch.  707 ;  Nichols  v.  Levy,  5  WaU.  441 ;  Sanfoid 
V,  Lackland,  2  Dill.  (U.  S.)  6 ;  Rugely  v.  Robinson,  10  Ala.  702 ; 
Robertson  v.  Johnston,  36  Ala.  197 ;  Smith  v,  Moore,  37  Ala. 
327 ;  Taylor  v.  Harwell,  65  Ala.  1 ;  Jones  v,  Reese,  65  Ala.  134; 
Kempton  v.  Hallowell,  24  Ga.  52  ;  Bailie  t;.  McWhorter,  56  Gra. 
183 ;  Warner  v.  Rice,  66  Md.  440 ;  Mcllvaine  v.  Smith,  42  Mo. 
45 ;  Lackland  v.  Smith,  5  Mo.  App.  153  ;  Hardenburgh  v.  BlaiTy 
30  N.  J.  Eq.  42,  645 ;  Bryan  v.  Knickerbacker,  1  Barb.  Ch.  (N. 
Y.)  409 ;  Hallett  v.  Thompson,  5  Paige  Ch.  (N.  Y.)  583 ;  Havens 
V,  Healy,  15  Barb.  (N.  Y.)  296 ;  Bramhall  v,  Ferris,  14  N.  Y. 
41 ;  Rome  Exch.  Bk.  v,  Eames,  4  Abb.  App.  Dec.  (N.  Y.)  99 ; 
Campbell  v.  Foster,  35  N.  Y.  361 ;  Dick  v,  Pitchford,  1  Dev.  A 
B.  Eq.  (N.  C.)  480;  Mebane  v.  Mebane,  4  Ired.  Eq.  (N.  C.) 
131 ;  Forbes  v.  Smith,  8  Ired.  Eq.  (N.  C.)  30;  Pace  r.  Pace,  73 
N.  C.  119;  Wallace  v.  Smith,  2  Handy,  (Ohio)  78;  Hobbs  v. 
Smith,  15  Ohio  St.  419;  TiUinghast  v.  Bradford,  6  R  L  205; 
Heath  v.  Bishop,  4  Rich.  Eq.  (S.  Car.)  46 ;  Turley  v.  Massen- 
gill,  7  Lea,  (Tenn.)  353;  Hooberry  v.  Harding,  10  Lea,  (Tenn.) 
392. 

2.  Baoh  Trusts  are  Ifow  Generally  Held  Valid.— This  rule  still 
prevails  in  England,  but  the  current  of  authority  in  the  United 
States,  owing  to  various  causes,  very  clearly  pointed  out  by  Pro- 
fessor Gray  in  the  preface  to  the  second  edition  of  his  work  on 
Restraints  on  the  Alienation  of  Property,  is  setting  very  strongly 
in  the  direction  of  upholding  such  trusts,  so  far  as  they  create 
equitable  life  estates.  Originally  only  two  states,  Pennsylvania 
and  Massachusetts,  held  this  view,  and  in  them  it  rested  mainly 
on  obiter  dicta:  Braman  v.  Stiles,  2  Pick.  (Mass.)  460;  Perkins 
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V.  Hays,  3  Gray,  (Mass.)  405 ;  Russell  v.  Grinnell,  105  Mass.  425 ; 
Hall  V.  Williams,  120  Mass.  344 ;  Sparhawk  v,  Cloon,  125  Mass. 
263 ;  Foster  t;.  Poster,  133  Mass.  179 ;  Fisher  v.  Taylor,  2  Rawle, 
(Pa.)  33 ;  Holdship  v.  Patterson,  7  Watts,  (Pa.)  547 ;  Ashhurst  v. 
Given,  5  W.  &  8.  (Pa.)  323 ;  Vaux  v.  Parke,  7  W.  &  S.  (Pa.)  19; 
Norris  v.  Johnston,  5  Pa.  287 ;  Eyrick  v.  Hetrick,  13  Pa.  491 ; 
Brown  v.  Williamson,  36  Pa.  338 ;  Shankland's  Appeal,  47  Pa. 
113 ;  Rife  v.  Geyer,  59  Pa.  393 ;  Keyser  v.  Mitchell,  67  Pa.  473 ; 
Huber's  Appeal,  80  Pa.  357 ;  Overman's  Appeal,  88  Pa.  276 ; 
Eberly's  Appeal,  110  Pa.  95  ;  Patterson  v.  Caldwell,  124  Pa.  455 ; 
Mannerback's  Estate,  133  Pa.  342 ;  Merriman  v.  Munson,  134 
Pa.  114;  Hibb's  Estate,  143  Pa.  217;  Root's  Estate,  8  Lane.  L. 
.Rev.  (Pa.)  153;  Plank's  Estate,  9  Lane.  L.  Rev.  (Pa.)  249; 
Brubaker  v,  Huber,  2  D.  R.  (Pa.)  703 ;  but  in  recent  years  the 
Supreme  Court  of  the  United  States  has  adopted  it :  Nichols  v, 
Eaton,  91  U.  S.  716 ;  Hyde  v.  Woods,  94  U.  S.  523 ;  Spindle  v. 
Shreve,  111  U.  S.  542,  affirming  9  Biss.  (U.  S.)  199 ;  followed,  of 
course,  by  the  federal  courts :  Fearson  v.  Dunlop,  21  D.  C.  236 ; 
and,  owing  to  the  authority  of  that  body,  (according  to  Professor 
Gray,)  other  courts  have,  one  by  one,  discarded  their  earlier  de- 
cisions, and  given  in  their  adherence  to  the  new  doctrine.  This 
has  been  the  case  in  Illinois  :  Steib  v.  Whitehead,  111  111.  247; 
in  Maine :  Roberts  i;.  Stevens,  84  Me.  325 ;  in  Maryland :  Smith  v. 
Towers,  69  Md.  77 ;  Maryland  Grange  Agency  v.  Lee,  72  Md. 
161 ;  in  Mississippi :  Leigh  v,  Harrison,  69  Miss.  923 ;  in  Mis- 
souri :  Montague  v.  Crane,  12  Mo.  App.  582 ;  Pickens  v.  Dorris, 
20  Mo.  App.  1 ;  Lampert  v,  Haydel,  96  Mo.  439 ;  Partridge  v, 
Cavender,  96  Mo.  452 ;  in  Tennessee :  Jourolmon  v.  Massengill, 
86  Tenn.  81 ;  in  Texas:  Gamble  v,  Dabney,  20  Tex.  69 ;  Wallace 
V.  Campbell,  53  Tex.  229;  Patten  v.  Herring,  (Tex.)  29  S.  W. 
Rep.  388 ;  in  Vermont :  White  v.  White,  30  Vt.  338 ;  Barnes  v. 
Dow,  59  Vi  530 ;  Wales  v.  Bowdish,  61  Vt.  23 ;  and  in  Virginia : 
Armstrong  v.  Pitts,  13  Gratt.  (Va.)  235;  Camp  v.  Cleary,  76 
Va.  140 ;  Garland  v.  Garland,  87  Va.  758.  In  New  Hampshire, 
the  leaning  is  in  favor  of  the  validity  of  spendthrift  trusts:  Ban- 
field  V,  Wiggin,  58  N.  H.  155 ;  in  Arkansas,  against  it :  Lindsay 
t?.  Harrison,  8  Ark.  302 ;  while  in  Connecticut  there  have  been 
expressions  of  opinion  on  both  sides  of  the  question,— Leavitt  v. 
Beiroe,  21  Conn.  1,  appearing  to  favor  them,  and  Easterly  v. 
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Keney,  36  Conn.  18,  disapproving  them.  Where  such  tanists  are 
held  valid,  they  may  be  created  for  a  term  of  years,  or  pur  avJUr 
vie,  with  remainder  to  the  cestui  que  tnist  in  fee :  Ward's  Estate, 
13  W.  N.  C.  (Pa.)  282 ;  Wayne's  Estate,  9  Pa.  C.  C.  142 ;  but  the 
creation  of  an  inalienable  equitable  fee  is  not  allowed  any- 
where :  Keyser's  Appeal,  57  Pa.  236. 

3.  What  Words  will  Create  a  Spendthrift  Trust— Accord- 
ingly, a  devise,  bequest,  or  settlement  in  trust  to  pay  the  net 
income  thereof  to  the  ce^ui  que  trust,  "  free  from  the  interference 
or  control  of  his  creditors,  my  intention  being  that  the  use  of 
said  income  shall  not  be  anticipated  by  assignment :"  Broadway 
Natl.  Bk.  V,  Adams,  133  Mass.  170 ;  that  "  it  is  my  distinct  will 
and  desire  that  none  of  the  effects,  real,  personal,  or  mixed,  as 
above  devised  and  bequeathed  to  my  children,  or  to  either  of 
them,  can  be  seized  upon  or  levied  upon  for  any  debt  .  .  . 
against  any  one  of  my  said  children :"  Goe's  Estate,  146  Pa.  431 ; 
that  ^^  it  shall  not  be  liable  to  be  attached  or  seized  for  the  debts  " 
of  the  beneficiary  :  Beck's  Estate,  133  Pa.  51 ;  that  ''  the  same 
shall  not  in  any  way  be  liable  for  any  past  or  future  indebted- 
ness of  my  said  son  :"  Bachman  v.  Wolbert,  2  W.  N.  C.  (Pa.) 
438 ;  that  ^^  in  no  event  shall  the  principal  or  income  thereof 
be  liable  in  any  way  or  manner  whatsoever  for  any  of  the  debts, 
liabilities,  or  engagements  of  my  said  son :"  Phila.  Trust,  S.  D. 
&  Ins.  Co.  V.  Guillou,  100  Pa.  254 ;  that  no  part  of  the  trust 
property  "  shall,  before  the  payment  or  conveyance  or  transfer 
thereof  to  such  child  ...  be  assignable  or  attachable  or 
trusteeable,  or  in  any  way  or  manner  liable  for  or  liable  to  be 
taken  for  any  debt,  liability,  or  contract  of  such  child  ...  or 
be  applied  in  any  way  or  manner  to  the  payment  thereof :" 
Billings  V.  Marsh,  153  Mass.  311 ;  and  that  the  trubt  property 
should  not  be  liable  to  debts,  contracts,  or  engagements  of  the 
beneficiaries,  or  to  any  "  debts,  contracts,  or  engagements  which 
they  may  make  :"  Mehaffey's  Estate,  139  Pa.  276 ;  will  render 
the  estate  so  granted  free  from  all  claims  of  the  creditors  of  the 
cestui  que  trust, 

4.  Implied  Spendthrift  Trusts— Discretion  of  Trustee.— In 
order  to  create  a  valid  spendthrift  trust,  however,  it  is  not  neoes- 
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sary  that  the  intent  to  withhold  the  trust  estate  from  the  claims 
of  creditors  be  expressly  declared.  It  will  be  sufficient,  if  that 
intent  appears  from  the  language  of  the  instrument,  read  in  the 
light  of  attending  circumstances.  Thus,  a  provision  that  the 
trustees  shall ''  support "  the  cestui  que  trvstj  will  create  a  spend- 
thrift trust,  if  the  intent  to  bar  the  creditors  is  clear  :  Baker  v. 
Brown,  146  Mass.  369 ;  Slattery  v.  Wason,  151  Mass.  266 ;  Smith 
t?.  Savidge,  4  Penny.  (Pa.)  320 ;  Patten  v.  Herring,  (Tex.)  29  S. 
W.  Rep.  388 ;  and  so  will  a  direction  to  pay  to  the  cestui  que 
trust,  or  to  such  persons  as  he  may  direct:  Mehaffey's  Estate, 
139  Pa.  276;  and  in  general,  whenever  the  intent  is  clearly 
visible,  the  failure  of  the  scrivener  to  express  it  properly 
will  not  defeat  it :  Stambaugh's  Estate,  135  Pa.  685.  Moreover, 
if  a  separate  use  trust  fails  because  the  woman  is  not  married 
nor  in  contemplation  of  -marriage,  it  will  be  held  good  as  a 
spendthrift  trust,  if  the  language  of  the  instrument  creating  it 
is  sufficient  for  that  purpose :  Schell's  Estate,  15  Pa.  C.  C.  372. 
But  a  mere  discretion  as  to  payment  given  to  an  executor  or 
trustee :  Smeltzer  v,  Goslee,  172  Pa.  298  ;  or  a  mere  prohibition 
against  the  payment  of  any  part  of  the  income  to  the  collateral 
relations  of  the  cestui  que  trust,  and  against  their  entering  the  tes- 
tator's house,  will  not  creat.e  a  spendthrift  trust :  King's  Estate, 
29  W.  N.  C.  (Pa.)  426 ;  and  if  there  is  nothing  in  the  language 
of  the  instrument  creating  the  trust  which  implies  an  intention 
to  hinder  alienation  or  bar  the  claims  of  creditors,  a  spendthrift 
trust  cannot  be  set  up  by  the  proof  of  extraneous  circumstances 
of  which  the  creditors  had  no  record  notice :  Mathews  v.  Para- 
dise, 74  Ga.  523 ;  Baker  v.  Keiser,  75  Md.  332 ;  Sears  v,  Choate, 
146  Mass.  395 ;  Ma3mard  t?.  Cleaves,  149  Mass.  307 ;  Pickens  v, 
Dorris,  20  Mo.  App.  1 ;  Kingman  t?.  Winchell,  (Mo.)  20  S.  W. 
Rep.  296 ;  Girard  Life  Ins.  &  Tr.  Co.  v.  Chambers,  46  Pa.  485. 

5.  Trusts  Liable  to  be  Defeated  by  a  Contingency— Insepar- 
able Interests— Disoretion  of  Trustee.— Even  where  the  English 
rule  prevails,  property  may  be  settled  without  power  of  aliena- 
tion or  liability  for  debts,  if  the  settlement  contains  a  proviso 
that  on  the  happening  of  a  certain  event,  (e.  g.,  an  attempt  at 
alienation,  or  the  creation  of  a  debt,)  the  property  settled  shall 
go  to  others ;  for  in  such  cases  the  beneficiary  loses  the  benefit 
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of  the  property  on  the  happening  of  the  event :  Lockyer  v.*  Sav- 
age, 2  Stra.  947 ;  Shee  v.  Hale,  13  Ves.  404 ;  Ex  parte  Hinton,  14 
Ves.  598 ;  Joel  v.  Mills,  3  K.  &  J.  458 ;  Hatton  v.  May,  3  Ch.  D. 
148 ;  In  re  Bedson's  Trusts,  28  Ch.  D.  523 ;  McKinster  v.  Smith, 
27  Conn.  628 ;  Stewart  v,  Brady,  3  Bush,  (Ky.)  623 ;  White  v. 
Thomas,  8  Bush,  (Ky.)  661;  Camp  v.  Cleary,  76  Va.  140; 
Bridge  v.  Ward,  35  Wis.  687 ;  but  one  cannot  settle  property 
on  himself  with  such  a  limitation  :  Higinbotham  v.  Holme,  19 
Ves.  88  ;  Ex  parte  Stephens,  3  Ch.  D.  807.  So,  if  there  are  sev- 
eral beneficiaries,  the  creditors  of  any  one  of  them  can  reach 
only  so  much  of  the  trust  estate  as  is  intended  for  the  benefit  of 
their  debtor,  and  if  the  interests  of  the  beneficiaries  are  insepar- 
able, they  can  yeach  nothing :  Page  v.  Way,  3  Beav.  20 ;  Kears- 
ley  V.  Woodcock,  3  Hare,  185 ;  Godden  v.  Crowhurst,  10  Sim. 
642 ;  Holmes  v,  Penney,  3  K.  &  J.  90.;  In  re  Loudon's  Trusts,  40 
L.  J.  Ch.  370 ;  Brooks  v.  Raynolds,  59  Fed.  Rep.  923 ;  Hill  r. 
McRae,  27  Ala.  175 ;  (see  Jones  v,  Reese,  65  Ala.  134 ;)  Mead 
V.  Penna.  Co.,  5  Leg.  &  Ins.  Rep.  (Pa.)  107 ;  Doswell  v. 
Anderson,  1  Patt.  &  H.  (Va.)  185 ;  Markham  v.  Guerrant,  4 
Leigh,  (Va.)  279;  Perkins  v.  Dickinson,  3  Gratt  (Va.)  335; 
Nickell  V.  Handly,  10  Gratt.  (Va.)  336;  Johnston  t?.  Zane,  11 
Gratt.  (Va.)  552  ;  but  if,  after  the  death  of  the  other  beneficia- 
ries, the  whole  estate  vests  in  one,  his  creditors  can  then  reach 
the  whole :  Rippon  v,  Norton,  2  Beav.  63  ;  Wallace  v.  Anderson, 
16  Beav.  533.  Further,  if  the  trustee  is  invested  with  a  dis- 
cretionary power  of  applying  the  trust  estate  to  the  use  of  the 
cestui  que  trust,  the  creditors  cannot  subject  it  to  the  payment  of 
their  claims :  Lord  v.  Bunn,  2  Y.  &  Coll.  Ch.  98 ;  Twopeny  r. 
Peyton,  10  Sim.  487;  Chambers  v.  Smith,  3  App.  Gas.  795; 
Leavitt  v.  Beime,  21  Conn.  1 ;  Tolland  Co.  Mut.  Fire  Ins.  Co.  r. 
Underwood,  50  Conn.  493 ;  Security  Co.  of  Hartford  v.  Cone,  64 
Conn.  579 ;  Davidson  v.  Kemper,  79  Ky.  5 ;  Banfield  v.  Wiggin, 
58  N.  H.  155  ;  Keyser  v.  Mitchell,  67  Pa.  473  ;  White's  Estate, 
163  Pa.  388 ;  but  this  discretion  must  apply  to  the  application 
of  the  trust  estate,  not  merely  to  the  manner  of  its  application ; 
if  the  cestui  que  trust  is  to  receive  it  at  all  events,  it  is  liable: 
Green  v.  Spicer,  1  R.  &  M.  395 ;  and  it  has  been  held  that  the 
discretion  determines  upon  the  insolvency  or  bankruptcy  of  the 
cestui  que  trust,  and  that  the  trust  estate  then  vests  in  his 
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signees :  Piercy  9.  Roberts,  1  My.  &  K.  4 ;  Snowdon  v.  Dales,  6 
Sim.  624. 


6.  Qrantor  Cannot  Create  a  Spendthrift  Trust  for  His  Own 
Benefit.— A  spendthrift  trust  cannot  be  created  by  a  grantor  for 
his  own  benefit,  though  it  be  with  a  limitation  over  upon  con- 
tingency ;  for  such  a  transaction  would  be  in  fraud  of  creditors, 
to  say  the  least.  Accordingly,  the  grantees  or  devisees  in  re- 
mainder expectant  on  such  a  trust  will  be  postponed  to  creditors, 
if  they  do  not  attack  the  transaction  during  the  life  of  the 
grantor:  Higinbotham  v.  Holme,  19  Ves.  88 ;  Ex  parte  Stephens, 
3  Ch.  D.  807 ;  Johnston  v.  Harvey,  2  P.  A  W.  (Pa.)  82 ;  Mack- 
ason's  Appeal,  42  Pa.  330;.Andres8  v,  Lewis,  17  W.  N.  C. 
(Pa,)  270;  Lewis  v.  Miller,  21  W.  N.  C.  (Pa.)  94;  Heermans  v. 
Hill,  11  Luz.  L.  Reg.  (Pa.)  19 ;  Ghormley  v.  Smith,  139  Pa.  684 ; 
and  since  the  passage  of*  the  married  women's  property  acts, 
unfettering  their  estates,  a  married  woman  cannot  create  such  a 
trust  as  against  creditors :  Pac.  Natl.  Bk.  v.  Windram,  133  Mass. 
175.  But  so  long  as  the  claims  of  creditors  do  not  intervene, 
any  one,  man  or  woman,  where  the  married  women's  acts  are  in 
force,  may  make  a  trust  of  this  sort  valid  as  between  themselves 
and  the  grantees :  Ashhurst's  Appeal,  77  Pa.  464.  A  marriage 
settlement  in  trust  for  the  settlor,  without  liability  for  his 
debts,  and  with  limitation  to  his  wife  and  children  by  the  mar- 
riage, is  valid,  since  by  the  marriage  they  become  purchasers  for 
value  :  Ex  parte  Cooke,  8  Ves.  353 ;  Callan's  Estate,  7  L.  R.  Ir. 
102 ;  Knight  v,  Browne,  7  Jur.  N.  S.  894 ;  In  re  Detmold,  40  Ch. 
D.  585 ;  and  such  a  trust  created  in  favor  of  self  and  wife  and 
children  will  be  valid,  against  creditors,  on  the  ground  that  the 
interests  of  the  beneficiaries  are  inseparable :  Holmes  t?.  Penney, 
3  K.  &  J.  90 ;  Brooks  v.  Raynolds,  59  Fed.  Rep.  923 ;  Mead  v. 
Penna.  Co.,  5  Leg.  &  Ins.  Rep.  (Pa.)  107. 

7.  Spendthrift  Trust  Must  be  Based  on  a  Pure  Gift.— A 
spendthrift  trust  must  be  a  pure  gratuity.  If  the  cestui  que  trust 
gives  any  consideration  for  it,  it  will  be  in  fraud  of  his  creditors, 
and  voidable  at  their  option.  Thus,  if  a  husband  releases  his 
curtesy  in  his  wife's  estate,  accepting  in  lieu  thereof  an  income 
given  him  by  her  will,  he  will  be  regarded  as  a  purchaser  of  the 
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income,  and  not  a  mere  recipient  of  hia  wife's  bounty ;  and  the 
income  will  be  subject  to  the  claims  of  his  creditors,  although 
the  provisions  of  the  will  exempt  it  from  such  claims :  Bank  of 
Commerce  v.  Chambers,  96  Mo.  459. 

8.  Extent  of  Protection  of  Trust.— A  valid  spendthrift  trust, 
duly  created,  will  protect  the  income  of  the  beneficiary  in  the 
hands  of  the  trustee  from  an  attachment  to  enforce  the  payment 
of  alimony  decreed  against  the  former  in  divorce  proceedings : 
Thackara  v.  Mintzer,  100  Pa.  151 ;  and  an  order  given  by  the 
cestui  que  trust  to  a  creditor  for  a  prior  debt  will  not  bind  the 
trust  estate  in  the  hands  of  the  trustee,  though  the  will  creating 
the  trust  authorizes  the  latter  to  pay  the  income  to  such  person 
or  persons  as  the  cestui  que  trust  should  authorize  to  receive  it 
Such  a  provision  is  only  a  recognition  of  the  right  of  the  c^ui 
que  trust  to  appoint  an  agent  to  receive  the  income  for  the  use  of 
the  cestui  que  trusty  and  not  a  permission  to  transfer  his  right  to 
it:  MehafTey's  Estate,  139  Pa.  276.  This  immunity  only 
extends  to  the  estate  in  the  trustee's  hands,  however.  As  soon 
as  the  income  is  paid  over  to  the  cestui  que  trust,  it  loses  its  in- 
violability, and  if  he  deposits  it  in  bank,  or  invests  it  in  other 
ways,  his  creditors  can  then  levy  upon  it  or  attach  it :  Knise 
V,  Baeder,  31  Wkly.  Law  Bull.  (Ohio,)  112.  Further,  if  the 
beneficiary  of  a  spendthrift  trust  deserts  his  wife  and  children, 
the  income  of  the  trust  estate  will  be  liable  for  their  support: 
Decker  v.  Directors  of  the  Poor,  120  Pa.  272 ;  Board  of  Charities 
V.  Kennedy,  34  W.  N.  C.  (Pa.)  83. 

9.  Statutory  Beoognition  of  Spendthrift  TroBts.— Bi  several 
of  the  states  of  the  Union  the  validity  of  spendthrift  trusts  is 
recognized  by  statute.  Such  is  the  case  in  New  York,  where, 
however,  the  surplus  over  what  is  required  for  the  support  of 
the  beneficiary  is  made  liable  to  creditors.  The  amount  exempt 
under  this  statute  of  course  varies  with  the  social  position, 
health,  etc.,  of  the  beneficiary :  Sillick  v.  Mason,  2  Barb.  Ch. 
(N.  Y.)  79;  Clute  v.  Bool,  8  Paige  Ch.  (N.  Y.)  83;  Graff  r. 
Bonnett,  31  N.  Y.  9 ;  ToUes  v.  Wood,  16  Abb.  N.  C.  (N.  Y.)  1, 
affirmed  99  N.  Y.  618;  Scott  v.  Nevius,  6  Duer,  (N.  Y.)  672; 
Moulton  V.  de  ma  Carty,  6  Robt.  (N.  Y.)  533;  Genet  17.  Beekman, 
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45  Barb.  (N.  Y.)  382 ;  CampbeU  v.  Foster,  35  N.  Y.  361 ; 
McEvoy  V.  Appleby,  27  Hun,  (N.  Y.)  44;  Kilroy  v.  Wood,  42 
Hun;  (N.  Y.)  636 ;  Williams  v.  Thorn,  70  N.  Y.  270 ;  but  the 
creditor  who  seeks  to  recover  must  show  that  a  surplus  exists ; 
a  mere  allegation  to  that  effect  is  not  sufficient :  Graff  v.  Bon- 
nett,  31  N.  Y.  9;  Stowe  v.  Chapin,  51  Hun,  (N.  Y.)  640. 
Whether,  under  this  statute,  an  annuity  is  liable  for  the  debts 
of  the  annuitant,  is  as  yet  hardly  settled,  in  view  of  the  con- 
flicting decisions ;  on  principle  it  would  seem  that  it  is :  Hawley 
V.  James,  16  Wend.  (N.  Y.)  61 ;  Id.  v.  Id,,  5  Paige  Ch.  (N.  Y.) 
318 ;  Gott  V.  Cook,  7  Paige  Ch.  (N.  Y.)  521 ;  Clute  v.  Bool, 
8  Paige  Ch.  (N.  Y.)  83 ;  Degraw  v.  Claaon,  11  Paige  Ch.  (N.  Y.) 
136;  Rider  v.  Mason,  4  Sandf.  Ch.  (N.  Y.)  351;  Stewart  v. 
McMartin,  5  Barb.  (N.  Y.)  438 ;  Lang  v.  Ropke,  5  Sandf. 
(N.  Y.)  363;  Griffen  v.  Ford,  1  Bosw.  (N.  Y.)  123.  Similar 
provisions  are  found  in  other  states ;  e.  g.j  in  California :  Deer- 
ing.  Civil  Code  Cal.  §§  859,  867 ;  Michigan :  How.  Ann.  Stat. 
Mich.  §§  5575,  5581,  6614;  Cummings  v.  Corey,  58  Mich. 
494  ;  Minnesota  :  Gen.  Stat.  Minn.  §§  4019,  4020 ;  Simpson  v. 
Cook,  24  Minn.  180;  Atwater  v.  Russell,  49  Minn.  57;  New 
Jersey :  Laws  N.  J.  1880,  p.  274 ;  Hardenburgh  v.  Blair,  30 
N.  J.  Eq.  645  ;  Lippincott  v.  Evens,  35  N.  J.  Eq.  553 ;  Halstead 
V.  Wester velt,  41  N.  J.  Eq.  100 ;  Hunterdon  Co.  Freeholders  v. 
Henry,  41  N.  J.  Eq.  388 ;  and  Wisconsin  :  Rev.  Stat.  Wis. 
§§  2083,  2089,  3029 ;  Bridge  v.  Ward,  35  Wis.  687  ;  Arzbacher  v. 
Mayer,  53  Wis.  380.  In  Kentucky,  all  estates  held  in  trust  are 
subject  to  the  debts  of  the  beneficiaries  :  Gen.  Stat.  Ky.,  Art.  i, 
c.  63,  §  21 ;  Cosby  v.  Ferguson,  3  J.  J.  Marsh.  (Ky.)  264 ;  East- 
land V.  Jordan,  3  Bibb,  (Ky.)  186  ;  Jones  v.  Langhorne,  3  Bibb, 
(Ky.)  453  ;  Floumoy  v.  Johnson,  7  B.  Mon.  (Ky.)  693  ;  Samuel 
V.  Ellis,  12  B.  Mon.  (Ky.)  479  ;  Samuel  v.  Salter,  3  Mete.  (Ky.) 
259 ;  Anderson  v.  BrisQoe,  12  Bush,  (Ky.)  344 ;  Knefler  v. 
Shreve,  78  Ky.  297 ;  Parsons  v,  Spencer,  83  Ky.  306 ;  Rudd  i;. 
Hagan,  86Ky.  159;  Marshall  v.  Rash,  87  Ky.  116;  Dickigon 
V.  Ogden,  89  Ky.  162 ;  Bland  v.  Bland,  90  Ky.  400 ;  Bull  v. 
Kentucky  Natl.  Bk.,  90  Ky.  452.  But  it  was  held  in  Pope  v, 
Elliott,  8  B.  Mon.  (Ky.)  56,  that  under  the  peculiar  terms  of 
the  bequest  only  interest  already  accumulated  in  the  trustee's 
hands  could  be  reached,  and  in  White  v.  Thomas,  8  Bush,  (Ky.) 
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661,  that  a  proviso  that  any  attempt  by  the  cedui  que  tnut  to 
alienate  or  sell  the  trust  property  should  terminate  his  right 
thereto  exempted  it  from  liability  for  debts. 

10.  Spendthrift  Trusts  Not  Affected  by  Statutes  in  Begard 
to  Equitable  Estates.— Where  spendthrift  trusts  are  held  vaUd, 
they  are  not  affected  by  statutes  which  declare  that  equitable 
estates  shall  be  liable  for  the  debts  of  the  ceatuis  que  trust :  Leigh 
V.  Harrison,  69  Miss.  923 ;  nor  by  those  which  give  an  equitable 
remedy  by  which  a  creditor  may  reach  property  of  his  debtor, 
in  spite  of  the  fact  that  it  will  not  be  applicable  to  his  use  until 
some  future  time :  Wemyss  v.  White,  159  Mass.  484. 
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(Court  of  Appeals  of  New  York.     April  9, 1895.) 

(145  N.  Y.  552;  40  N.  E.  Rep.  206.     Reversing  81  Hun, 

56 ;  30  N.  Y.  Suppl.  482.) 

Where  goods  sold  on  credit  to  an  insolvent  firm,  through  its  fiand, 
were  subsequently  resold  to  its  customers,  and  the  firm's  vendor  aftei^ 
wards  discovered  the  fraud  and  rescinded  the  sale,  equity  has  jurisdictioB 
to  follow  the  proceeds  of  the  resales  into  the  hands  of  the  firm's  assignee 
for  the  benefit  of  creditors,  and  subject  them  to  a  lien  in  favor  of  the 
defrauded  vendor.  81  Hun,  56,  30  N.  Y.  Suppl.  482,  reversed. 

Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  made  at 
October  term,  1894,  which  reversed  an  interlocutory  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee,  and  the  final  judgment  entered  thereon,  and  ordered 
a  new  trial.  The  action  was  brought  by  the  plaintiff  against 
the  defendant,  as  assignee  for  the  benefit  of  creditors  of  the 
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firm  of  C.  Burkhalter  &  Co.,  to  recover  the  proceeds  of  the 
resale  of  certain  goods  alleged  to  have  been  fraudulently 
purchased  from  plaintiff  by  said  firm.  The  interlocutory 
judgment  adjudged  defendant  a  trustee  of  the  goods  men- 
tioned in  the  complaint,  and  of  the  proceeds  of  such  goods 
as  had  come  into  his  hands  as  assignee,  and  that  he  account 
for,  transfer  and  pay  over  to  plaintiff  all  of  said  proceeds; 
And  a  reference  was  ordered  for  the  purpose  of  the  account- 
ing. A  stipulation  was  afterwards  entered  into  between  the 
parties  as  to  the  amount  of  the  proceeds  received  by  defend- 
ant, and  a  final  judgment  in  plaintiff's  favor  in  accordance 
therewith  was  rendered.  This  was  reversed  by  the  General 
Term,  and  plaintiff  brought  this  appeal. 

Charles  E.  Hughes,  Arthwr  C.  Pounds  and  Frederic  R. 
Kellogg  J  for  appellant. — The  plaintiff,  as  a  defrauded  vendor, 
is  entitled  to  recover  from  the  vendee  or  his  voluntary 
transferee  the  proceeds  of  the  resale  of  the  property  fraudu- 
lently purchased :  Partridge  u  Rubin,  15  Daly,  (N.  Y.)  344 ; 
Jackson  v,  Cadwell,  1  Cow.  (N.  Y.)  622 ;  2  Am.  and  Eng. 
Encyc.  of  Law,  444 ;  N.  T.  Co.  v,  Gleason,  77  N.  Y.  408 ; 
Talbot  V.  Bank  of  Rochester,  1  Hill,  (N.  Y.)  295  ;  Comstock 
V.  Hier,  73  N.  Y.  269  ;  Keener  on  Quasi  Contracts,  159, 170 
^  seq.  ;  Rothschild  v.  Mack,  115  N.  Y.  1 ;  Catts  v,  Phalen, 
2  How.  376  ;  People  v.  Wood,  121  N.  Y.  522 ;  P.  A.  Co.  v.  N. 
S.  &  L.  Bank,  23  Abb.  N.  C.  (N.  Y.)  172 ;  Abbotts  v.  Barry, 
2  Brod.  &  B.  369 ;  Browning  v.  Bancroft,  8  Mete.  (Mass.) 
278  ;  Roberts  v.  Ely,  113  N.  Y.  131 ;  Varet  v.  N.  Y.  Ins.  Co., 
7  Paige  Ch.  (N.  Y.)  567 ;  Trevelyan  v.  White,  1  Beav.  689 ; 
Cheney  u  Gleason,  117  Mass.  557  ;  Hammond  v.  Pennock,  61 
N.  Y.  i45  ;  In  re  Hallett,  13  Ch.  D.  696  ;  Holmes  v.  Gilman, 
138  N.Y.  369;  Baker  v.  Buck,  100  N.  Y.  31 ;  Newton  r.  Porter, 
69  N.  Y.  133 ;  2  Pom.  Eq.  Jur.  §§  278,  1053 ;  Story,  Eq. 
Jar.  §  1265 ;  Bisph.  Eq.  §  91 ;  Perry  on  Trusts,  §  166  ; 
Small  V.  Attwood,  Younge,  407  ;  I.  &  T.  Bk.  v.  Peters,  123 
N.  Y.  272 ;   La  Comite  u  Bank,  1   Cab.  <fe  El.  87.     The 
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goods  were  obtained  from  the  plaintiff  by  larceny,  and  upon 
this  ground  the  plaintiff  is  entitled  to  recover  their  proceeds 
from  the  voluntary  assignee  of  the  persons  guilty  of  the 
theft:  Penal  Code  N.  Y.  §§  528,  544 ;  2  R.  S.  N.  Y.  677, 
§  53 ;  1  K  L.  N.  Y.  1813,  410,  §  13 ;  30  G.  II,  c.  24 ;  People 
V.  Haynes,  11  Wend.  (N.  Y.)  557;  Robinson  v.  Dauchy,  3 
Barb.  (N.  Y.)  20;  33  H.  VIII,  c.  1 ;  30  G.  II,  c.24; 
Mowrey  v.  Walsh,  8  Cow.  (N.  Y.)  238  ;  Andrew  v.  Dieterich, 
14  Wend.  (N.  Y.)  31 ;  Peabody  v.  Fenton,  3  Barb.  Ch.  (N. 
Y.)  451 ;  Fassett  v.  Smith,  23  N.  Y.  252  ;  Ross  v.  People,  5 
Hill,  (N.  Y.)  294  ;  Zink  v.  People,  77  N.  Y.  114  ;  Thome  r, 
Turck,  94  N.  Y.  90 ;  People  v.  Lyon,  99  N.  Y.  210 ;  People 
V,  Duinar,  106  N.  Y.  502 ;  Benedict  v.  Williams,  48  Hun,  (N. 
Y.)  123  ;  Code  Crim.  Proc.  N.  Y.  §§  685-687  ;  21  H.  VIII, 
ell;  24  &  25  Vict.,  c.  96,  §  100 ;  Bentley  v.  Vilmont,  12 
App.  Cas.  471 ;  Queen  v.  Justices,  17  Q.  B.  D.  598,  18  Q. 
B.  D.  314;  Newton  v.  Porter,  69  N.  Y.  133;  Riggs  v. 
Palmer,  115  N.  Y.  506. 

James  B.  Dillj  for  respondent. — The  plaintiff  is  entitled  to 
no  preference  over  all  the  other  creditors  of  the  insolvent 
estate  on  the  ground  that  his  contract  was  tainted  with  fraud : 
S.  B.  L.  Co.  V.  Ott,  142  U.  S.  623 ;  Hyman  v.  Kapp,  9  N.  Y. 
State  Repr.  69, 71 ;  Tim  v.  Smith,  13  Abb.  N.  C.  (N.  Y.)  31. 
The  plaintiflf  cannot  maintain  this  action  because  it  failed 
to  rescind  the  contract  before  the  vendees  sold  the  goods 
and  before  the  assignment  was  made :  Dow  v,  Sanborn,  3 
Allen,  (Mass.)  181 ;  Kline  v.  Baker,  99  Mass.  253 ;  Wise  «. 
Grant,140  N.  Y.  593 ;  Bosley  u  N.  M .  Co.,  123  N.  Y.  550. 
The  fraud  of  the  Burkhalters  did  not  make  the  assignee  a 
trustee  ex  malejicio :  Dwight,  Pers.  Prop.  423 ;  Newham  v. 
May,  13  Price,  749  ;  Hammond  v.  Pennock,  61  N.  Y.  145; 
Buzard  v.  Houston,  119  U.  S.  347  ;  Suter  v.  Matthews,  115 
Mass.  253  ;  Carpenter  v.  Danforth,  52  Barb.  (N.  Y.)  681 : 
Holmes  v.  Gilman,  138  N.  Y.  369.  The  Penal  Code,  in 
characterizing  as  a  crime  and  providing  a  punishment  for 
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obtaining  goods  under  false  pretences,  by  no  means  changed 
the  well-established  rules  of  law  as  applicable  to  contracts : 
Wise  V.  Grant,  140  N.  Y.  593  ;  Goodwin  v.  Wertheimer,  99 
N.  Y.  149 ;  Benedict  v.  Williams,  48  Hun,  (N.  Y.)  123 ; 
Dwight,  Pers.  Prop.  423.  Equity  will  not  turn  a  completed 
sale  of  chattels  into  a  trust  ex  malefido :  Banque  Franco- 
Egyptienne  v.  Brown,  34  Fed.  Rep.  162. 

Andrews,  C.  J. — ^This  case  presents  a  question  of  con-  . 
siderable  practical  importance.  It  relates  to  the  equitable 
jurisdiction  of  the  court,  under  special  circumstances,  to  fol- 
low proceeds  of  personal  property  in  the  hands  of  a  fraud- 
ulent vendee  or  his  general  assignee  for  the  benefit  of 
creditors  at  the  suit  of  a  defrauded  vendor,  who  by  false 
pretences  was  induced  to  part  with  the  property  upon 
credit,  the  proceeds  sought  to  be  reached  being  the  sums 
due  from  sub-vendees  of  the  fraudulent  purchaser  arising 
on  resales  by  him  made  before  the  discovery  by  the  plain- 
tiff of  the  fraud.  The  facts  upon  which  the  question  arises 
are  substantially  conceded  and  are  free  from  complication. 
Between  the  20th  day  of  September,  1892,  and  the  20th 
day  of  October  following,  the  plaintiff  sold  and  delivered 
to  the  mercantile  firm  of  0.  Burkhalter  &  Co.,  doing  busi- 
ness in  the  city  of  New  York,  sugars  of  various  qualities  on 
credit  for  the  price  in  the  aggregate  of  $19,121.41,  no  part 
of  which  has  been  paid,  the  last  sale  having  been  made 
October  19,  1892.  On  the  next  day  the  firm,  being  insol- 
vent and  owing  debts  greatly  in  excess  of  its  assets,  made  a 
general  assignment  to  the  defendant  for  the  benefit  of  its 
creditors.  Among  the  assigned  assets  were  a  portion  of 
the  sugars  sold  by  the  plaintiff  to  the  firm,  which  he  re- 
plevied from  the  assignee  ;  but  the  firm,  prior  to  the  assign- 
ment, had  sold  to  numerous  persons,  customers  of  the  firm, 
in  the  ordinary  course  of  trade,  portions  of  the  sugars  on 
credit,  and  claims  held  by  the  firm  against  the  sub-vendees 
arising  out  of  such  sales,  exceeding  in  the  aggregate  the  sum 
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of  #10,000,  were  among  the  assets  which  passed  by  the 
assigumeat.  These  claims  were  collected  by  the  assignee 
after'  the  assignment,  and  (excepting  a  small  sum)  after 
notice  had  been  served  by  the  plaintiff  on  the  assignee  that 
it  rescinded  the  original  sale  for  fraud,  which  notice  was 
accompanied  by  a  demand  for  the  sugars  then  in  the 
possession  of  the  assignee,  and  for  an  accounting  and  the 
delivery  to  the  plaintiff  of  the  outstanding  claims  against 
the  customers  of  Burkhalter  &  Co.  in  their  hands  for  the 
sugars  sold  by  the  firm  as  above  stated.  The  assignee  de- 
clined to  accede  to  the  demand  made.  On  the  trial  the 
parties  by  stipulation  fixed  the  amount  of  the  claims  for 
sugars  sold  which  had  come  to  the  hands  of  the  assignee, 
and  which  had  been  collected  by  him.  The  fraud  of  Burk- 
halter &  Co.  was  not  controverted.  It  was  shown  that  the 
sales  were  induced  by  a  gross  misrepresentation  in  writing 
made  by  one  of  the  members  of  the  firm  to  the  plaintifif  as 
to  the  solvency  of  the  firm,  made  on  or  about  September  20, 
1892,  within  thirty  days  before  the  assignment,  and  when 
the  firm  was  owing  several  hundred  thousand  dollars  more 
than  the  value  of  its  whole  assets. 

The  case  presented  is  singularly  free  from  any  uncertainty 
in  respect  to  the  facts  upon  which  the  equitable  jurisdiction 
to  follow  the  proceeds  of  the  sugars  is  claimed.  They  are 
definite  and  ascertained,  but  it  is  insisted  that  the  court  is 
impotent  to  give  relief  by  way  of  subjecting  the  choses  in 
action  or  their  proceeds,  representing  the  sugars,  to  a  lien  in 
favor  of  the  defrauded  vendor,  or  to  adjudge  that  they  shall 
be  applied  in  partial  recompense  and  restitution  for  the 
property  so  wrongfully  obtained,  because,  as  is  claimed,  such 
relief  is  not  in  any  such  case  within  the  scope  of  the  powers 
of  courts  of  equity  as  heretofore  defined  and  exercised,  and 
for  the  further  reason  that  new  rights  h^ve  intervened  by 
reason  of  the  assignment.  The  fraud  of  Burkhalter  A  Co, 
was,  as  we  have  said,  admitted.  They  are  hopelessly  insol- 
vent, and  were  so  at  the  time  they  took  the  plaintiff's  goods. 
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They  disposed  of  a  large*  part  of  the  sugars  before  the  plain- 
tiff became  cognizant  of  the  fraud.  The  plaintiff  was  only 
apprised  of  it  after  the  assignment  was  made.  The  remedy 
at  law  upon  the  contract  against  the  fraudulent  and  insol- 
vent purchaser  is,  under  the  circumstances,  ineffectual.  The 
pursuit  of  the  property,  except  the  small  part  of  it  which  was 
unsold  and  passed  to  the  assignee,  is  impracticable.  If  it 
could  yet  be  found  unconsumed  and  capable  of  identifica- 
tion, the  multiplicity  of  suits  which  would  be  rendered 
necessary  to  reclaim  it  would  make  the  remedy  expensive, 
burdensome,  and  inadequate.  The  identification  of  the  pro- 
ceeds sought  to  be  reached  is  complete  and  unquestioned. 
It  is  not  claimed  that  the  credits  or  the  money  into  which 
they  have  been  converted  are  not  the  very  proceeds  of 
sugars  of  which  the  plaintiff  was  defrauded. 

The  jurisdiction  of  a  court  of  equity  to  follow  the  proceeds 
of  property  taken  from  the  true  owner  by  felony,  or  mis- 
applied by  an  agent  or  trustee,  and  converted  into  property 
of  another  description,  and  to  permit  the  true  owner  to  take 
the  property  in  its  altered  state  as  his  own,  or  to  liold  it  as 
security  for  the  value  of  the  property  wrongfully  taken  or 
misapplied,  or,  in  case  the  original  property  or  its  proceeds 
have  been  mingled  with  that  of  the  wrongdoers  in  the  pur- 
chase  of  other  property,  to  have  a  charge  declared  in  favor 
of  the  person  injured  to  the  extent  necessary  for  his  indem- 
nity, so  long  as  the  rights  of  bona  fide  purchasers  do  not 
intervene,  has  been  frequently  exerted,  and  is  a  jurisdiction 
founded  upon  the  plainest  principles  of  reason  and  justice. 
The  case  of  Newton  v.  Porter,  69  N.  Y.  133,  is  an  illustration 
of  the  application  of  this  principle  in  a  case  of  the  larceny  of 
negotiable  bonds,  sold  by  the  thieves,  in  which  the  court  sub- 
jected securities  in  which  they  invested  the  money,  and  which 
they  had  transferred  with  notice  to  third  persons  as  security 
for  services  to  be  rendered,  to  a  charge  in  favor  of  the  owner  of 
the  stolen  bonds.  The  cases  upon  this  head  are  very  nu- 
merous, where  there  has  been  a  misapplication  of  tnist 
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funds  by  trustees,  or  persons  standing  in  a  fiduciary  relation, 
and  the  money  or  property  rnisapplied  has  been  laid  out  in 
land  or  converted  into  other  species  of  property.  The  court 
in  such  cases  lays  hold  of  the  substituted  property  and  fol- 
lows the  original  fund,  through  all  the  changes  it  has  undw- 
gone,  until  the  power  of  identification  is  lost  or  the  rights 
of  bona  fide  purchasers  stop  the  pursuit,  and  holds  it  in  its 
grasp  to  indemnify  the  innocent  victim  of  the  fraud.  And 
even  in  case  of  money,  which  is  said  to  have  no  earmark, 
its  identity  will  not  be  deemed  lost,  though  it  is  mingled 
with  other  money  of  the  wrongdoer,  if  it  can  be  shown  that 
it  forms  a  part  of  the  general  mass  :  Pennell  v,  Defi^ell,  4  De 
Gex,  M.  &  G.  372  ;  In  re  Hallett's  Estate,  13  Ch.  Div.  696 ; 
Holmes  v.  Oilman,  138  N.  Y.  369,  34  N.  E.  Rep.  205.  In 
the  cases  of  stolen  property,  or  of  misapplication  by  a  trustee 
or  agent  of  the  funds  of  the  principal  or  cedui  que  trusty  the 
title  of  the  real  owner  of  the  property  has  been  in  most 
cases  lost,  without  his  consent,  and  the  court,  by  a  species  of 
equitable  substitution,  repairs,  as  far  as  practicable,  the 
wrong,  and  prevents  the  wrongdoer  from  profiting  by  his 
fraud. 

And,  indeed,  courts  of  law,  borrowing  the  equitable  prin- 
ciple, in  cases  of  misappropriation  by  agents,  vest  in  the 
principal  at  his  election  the  legal  title  to  a  chattel  or  security 
in  the  hands  of  the  agent,  purchased  exclusively  by  the 
application  of  the  embezzled  or  misappropriated  fund: 
Taylor  v.  Plumer,  3  Maule  &  S.  562.  It  is  at  this  point  that 
the  controversy  in  the  present  case  commences,  and  the 
divergence  arises  which  has  led  to  this  litigation.  It  is 
claimed,  on  behalf  of  the  defendant,  that  courts  of  equity, 
in  commercial  cases,  where  the  claim  of  the  plain tiflf  orig- 
inates in  a  fraud  in  the  sale  of  personal  property,  do  not 
undertake  to  follow  proceeds  in  the  hands  of  the  wrongdoer, 
but  that  the  defrauded  party,  having  consented  to  part  with 
his  title,  is  remitted  exclusively  to  such  legal  remedies  as  are 
given  for  the  redress  of  the  wrong.     The  jurisdiction  of 
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courts  of  equity  in  cases  of  trust  or  agency,  or  cases  of  like 
character,  it  is  insisted,  is  founded  upon  the  ancient  juris- 
diction of  these  courts  over  trusts  and  fiduciary  relations, 
and  has  not  been  and  ought  not  to  be  extended  beyond  these 
cases.  .It  is  very  true  that  trusts  and  trust  relations  are 
peculiarly  cognizable  in  equity,  and  have  been  so  cognizable 
from  the  earliest  period  of  equitable  jurisprudence.  But  it  is  to 
be  said  that  these  are  but  branches  of  the  larger  jurisdiction 
over  frauds  which  equity  abhors,  and  of  which  it  has  cogni- 
zance admittedly  in  many  cases  not  connected  with  technical 
trusts  or  agency.  It  cannot  be  denied  that  the  protection 
of  cestiuis  qite  trmtefnJt  against  frauds  of  the  trustee  is  an  object 
of  peculiar  solicitude  in  the  courts  of  equity.  They,  in 
many  cases,  are  incapable,  by  reason  of  age,  inexperience, 
or  other  incapacity,  from  looking  out  for  themselves,  and  the 
court  stands  in  the  attitude  of  guardian  of  their  interests. 
But,  as  has  been  said,  a  court  of  equity  does  not  restrict  its 
remedial  processes  to  the  aid  of  the  helpless  or  the  ignorant. 
It  embraces  within  its  view  the  general  claims  included 
within  what  are  called  quasi  trusts,  and  intervenes  to  pre- 
vent violations  of  equitable  duty,  by  whomsoever  committed 
or  whoever  may  suficr  from  the  violation.  It  goes  alto- 
gether outside  of  trust  relations  in  many  cases  to  prevent 
fraud,  or  to  compel  a  restoration  of  property  obtained  by 
fraud.  The  exercise  of  the  jurisdiction  to  set  aside  fraud- 
ulent transfers  of  real  or  personal  property  made  in  fraud 
of  creditors  is  familiar.  And  the  jurisdiction  is  most  bene- 
ficially invoked  in  cases  of  private  fraud  to  rescind  transfers 
of  real  estate  procured  by  fraudulent  representations,  and  to 
restore  to  the  defrauded  vendor  the  title  of  which  he  has 
been  defrauded.  It  often  happens  in  cases  of  transfers  of 
real  estate  procured  by  fraud  that,  before  the  action  is 
brought,  or  the  plaintiff  is  apprised  of  the  fraud,  the  fraud- 
ulent vendee  has  disposed  of  the  land  in  whole  or  in  part, 
or  has  created  liens  thereon  in  favor  of  the  bona  fide  pur- 
chasers for  value.     In  such  c€i^es  the  court  will  mold  the 
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relief  to  suit  the  circumstances,  and  will,  at  the  election  of 
the  plaintifif,  rescind  the  contract  and  compel  a  reconvey- 
ance of  the  part  of  the  land  still  remaining  in  the  hands 
of  the  vendor,  and  compel  the  wrongdoer  to  account  for  the 
proceeds  of  the  land  sold,  or  award  compensation  in 
damages.  The  court  in  many  cases  resorts  to  the  fiction 
of  a  trust,  and,  by  construction,  adjudges  that  the  proceeds 
in  the  hands  of  the  wrongdoer  are  held  by  him  as  trustee 
of  the  plaintiff.  This  was  the  exact  nature  of  the  relief 
granted  in  the  case  of  Trevelyan  v.  White,  1  Beav.  589,  as 
appears  by  the  recital  of  the  decree  in  the  opinion  of  the 
Master  of  the  Rolls,  where  part  of  the  estate  had  been  sold 
by  the  fraudulent  vendee.  In  Cheney  v.  Gleason,  117  Mass. 
567,  a  bill  was  filed  by  the  defrauded  vendor  of  real  estate 
to  reach  a  mortgage  taken  by  the  vendee  on  the  land  on  a 
resale  by  him,  and  the  court  sustained  the  bill  and  granted 
the  relief.  In  Hammond  v.  Pennock,  61  N.  Y.  145,  the 
court  rescinded,  at  the  instance  of  the  plaintiff,  a  contract 
for  the  exchange  of  real  and  personal  property,  owned  by 
the  plaintifif,  for  a  farm  of  the  defendant  in  Michigan,  which 
had  been  consummated  on  the  plaintiffs  part  by  a  con- 
veyance and  transfer,  the  contract  and  conveyance  having 
been  obtained  by  the  defendant  by  fraudulent  represen- 
tations; and  the  defendant  having,  after  the  conveyance 
to  him,  contracted  to  sell  part  of  the  land  conveyed  to 
him  by  the  plaintiff,  the  court  adapted  the  relief  to  the 
circumstances,  and  rescinded  the  conveyance  so  fares  prac- 
ticable, and  adjudged  that  the  defendant  account  for  the 
proceeds  of  the  personal  property  included  in  the  sale. 

If  the  jurisdiction  exercised  by  courts  of  equity  in  respect 
to  undoing  fraudulent  conveyances  of  real  estate,  and  follow- 
ing the  proceeds  in  the  hands  of  the  fraudulent  grantee, 
appertains  in  like  manner  and  degree  to  sales  of  personalty, 
it  would  seem  that  the  plaintiff  in  the  present  case  was 
entitled  to  relief.  The  fact  that,  before  the  action  was 
brought,  Burkhalter  &  Co.  ];^ad  made  a  general  assignment 
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for  the  benefit  of  creditors  to  the  defendant  is  no  obstacle  to 
the  relief,  if,  except  for  the  assignment,  the  court  would 
have  interposed,  on  the  prayer  of  the  plaintiff,  its  preventive 
and  other  remedies,  to  have  enabled  the  plaintiff  to  reach 
the  unpaid  claim  against  the  sub-vendees.  An  assignee  for 
creditors  is  not  a  purchaser  for  value,  and  stands  in  no 
other  or  better  position  than  his  assignor  as  respects  a  rem- 
edy to  reach  the  proceeds  of  the  sales  by  Burkhalter  &  Co. : 
Goodwin  v,  Wertheimer,  99  N.  Y.  149,  1  N.  E.  Rep.  404; 
Barnard  v.  Campbell,  58  N.  Y.  76  ;  Ratcliffe  v.  Sangston,  18 
Md.  383 ;  Bussing  v.  Rice,  2  Cush.  (Mass.)  48.  It  is  claimed 
that  the  general  creditors  of  the  firm  will  be  prejudiced  if 
the  plaintiff  is  allowed  to  prevail,  and  that  he  will  thereby 
acquire  a  preference  over  the  other  creditors  of  the  insolvent 
firm.  But  general  creditors  have  no  equity  or  right  to  have 
appropriated  to  the  payment  of  their  debts  the  property  of 
the  plaintiff,  or  property  to  which  it  is  equitably  entitled  as 
between  it  and  Burkhalter  &  Co. 

They,  so  far  as  appears,  advanced  nothing  and  gave  no 
credit  on  the  faith  of  the  firm's  possession  of  the  sugars,, 
assuming  that  that  element  would  have  had  any  bearing  on 
the  case.  If  the  sugars  had  existed  in  specie  in  the  handa 
of  the  assignee,  it  cannot  be  doubted  that  the  plaintiff  on 
rescinding  the  sale  would  have  been  entitled  to  retake  them,. 
and  the  general  creditors  are  in  no  worse  position,  if  the 
plaintiff  is  awarded  the  proceeds,  than  they  would  have 
been  if  the  sugars  had  remained  unsold.  Much  was  said 
on  the  ai^ument  upon  the  difference  between  a  trespasser 
taking  and  disposing  of  the  property  of  another  and  the  case 
of  a  sale  of  personal  property  to  a  vendee  induced  by  fraud. 
It  is  the  law  of  this  state,  as  in  England,  that  title  passes  on 
such  a  sale  to  a  fraudulent  vendee,  notwithstanding  that  the 
crime  of  false  pretences  is  included  in  the  statute  definition 
of  a  felony,  but  which  was  not  such  at  common  law :  Bar- 
nard V.  Campbell,  mpra ;  Wise  v.  Grant,  140  N.  Y.  593,  36 
N.  E.  Rep.  1078 ;  Benj.  Sales,  (6th  Ed.)  §  433 ;  Fassettu Smith, 
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23  N.  Y.  252  ;  Benedict  v.  Williams,  48  Hun,  (N.  Y.)  124.    But 
a  purchase  procured  by  fraud  is  in  no  sense,  as  between  the 
vendor  and  vendee,  rightful.     It  was  wrongful,  and,  while 
a  transfer  so  induced  vests  a  right  of  property  in  the  vendee 
until  the  sale  is  rescinded,  the  means  and  act  by  which  it 
was  procured  was  a  violation  of  an  elemental  principle  of 
justice.    But  the  rule  is  that  a  sale  of  personal  property  in- 
duced by  fraud  is  not  void,  but  is  only  voidable  on  the  part 
of  the  party  defrauded.    "  This  does  not  mean  that  the  con- 
tract is  void  until  ratified ;  it  means  that  the  contract  is 
valid  until  rescinded,"     When  a -contract  of  sale  infected 
by  fraud  of  the  vendee  is  consummated,  and  the  property 
delivered,  the  vendor  on  discovering  the  fraud  may  pursue 
one  of  several  courses.     He  may  affirm  the  contract,  and 
an  omission  to  disaffirm  within   a  reasonable  time  after 
notice  of  the  fraud  will  be  deemed  a  ratification.     He  may 
elect  to  rescind  it,  and  thereby  his  title  to  the  property  is 
reinstated  as  against  the  purchaser  and  all  persons  deriving 
title  from  him,  not  being  bona  fide  purchasers  for  value,  and 
a  purchaser  is  not  such  who  takes  the  property  for  an  ante- 
cedent debt,  or  who  purchased  the  property  on  credit,  and 
has  not  paid  the  purchase  money  or  been  placed  in  a  posi- 
tion where  payment  to  a  transferee  of  the  claim  cannot  be 
resisted :  Barnard  v.  Campbell,  supra ;  Dows  v,  Kidder,  84 
N.  Y.  121 ;  Matson  v.  Melchor,  42  Mich.  477,  4  N.  W.  Rep. 
200 ;  1  Benj.  Sales,  p.  570,  note. 

Upon  rescission,  the  vendor  may  follow  and  retake  the 
property  wherever  he  can  find  it,  except  in  the  case  men- 
tioned, or  he  may  sue  for  conversion.  When  these  legal 
remedies  are  available  and  adequate,  clearly  there  is  no 
ground  for  going  to  a  court  of  equity.  The  legal  remedies 
in  such  case  are  and  ought  to  be  held  exclusive.  But  in  a 
case  like  the  present,  where  1;here  is  no  adequate  legal 
remedy,  either  on  the  contract  of  sale  or  for  the  recovery  of 
the  property  in  specie,  or  by  an  action  of  tort,  is  the  power 
of  a  court  of  equity  so  fettered  that  where  it  is  shown  that 
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the  property  has  been  converted  by  the  vendee,  and  the 
proceeds,  in  the  form  of  notes  or  credits,  are  identified 
beyond  question  in  his  hands,  or  in  possession  of  his  volun- 
tary assignee,  it  cannot  impound  such  proceeds  for  the 
benefit  of  the  defrauded  vendor?  The  only  reason  urged 
in  the  denial  of  this  power  which  to  our  minds  has  any 
force  is  based  on  the  assumption  that  it  would  be  contrary 
to  public  policy  to  admit  such  an  equitable  principle  into 
commercial  transactions.  But  with  the  two  limitations  ad- 
verted to,  and  which  ought  strictly  to  be  observed,  (1)  that 
it  must  appear  that  the  plaintiff  has  no  adequate  remedy  at 
law,  either  in  consequence  of  insolvency,  the  dispersion  of 
the  property,  or  other  cause,  and  (2)  that  nothing  will  be 
adjudged  as  proceeds  except  what  can  be  specifically  identi- 
fied as  such,  business  interests  will  have  adequate  protection. 
Indeed,  the  disturbance  would  be  much  less  than  is  now  per- 
mitted in  following  the  property  from  hand  to  hand  until  a 
bona  fide  purchaser  is  found. 

The  case  of  Small  v.  Attwood,  Younge,  507,  is  a  very  in- 
structive case,  which  involved  a  large  amount,  was  argued 
by  eminent  counsel,  and  received  great  consideration.  It 
supports,  we  think,  the  equitable  jurisdiction  invoked  in  the 
present  case.  It  was  an  action  by  the  purchaser  to  rescind  a 
contract  for  the  sale  of  mines  and  mining  property  induced 
by  fraudulent  representations,  and  to  recover  the  purchase 
money  paid  to  the  amount  of  about  £200,000.  The  court 
found  the  fraud  and  rescinded  the  contract,  and  made  a 
decree  for  an  accounting.  On  a  supplemental  bill  being 
filed,  showing  that  the  purchase  money  paid  had  been  in- 
vested by  the  seller  in  public  securities  in  his  name,  which 
he  afterwards  caused  to  be  put  in  the  name  of  his  mother, 
and  that  the  purchaser  had  no  other  means  adequate  to 
repay  the  purchase  money,  the  Chancellor,  on  an  applica- 
tion for  an  injunction  restraining  the  transfer  of  the  se- 
curities, held  that  the  money  paid  could  be  followed  into 
the  stock  purchased,  and  granted  the  injunction.     The  case 
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of  Gavin  v.  Gleason,  105  N.  Y.  256,  11  N.  E.  Rep.  504,  was 
an  attempt  to  fieisten  iipon  the  estate  of  an  insolvent  a 
preferential  lien  for  money  put  into  his  hands  by  the  plain- 
tiff for  the  purchase  of  a  mortgage  for  her,  and  which  he 
applied,  without  authority,  to  the  payment  of  his  debts 
before  the  assignment,  with  the  exception  of  a  small  sum, 
($30,)  which  went  into  the  hands  of  the  assignee.  The 
court  held  that  the  money,  which  the  insolvent  had  used  to 
pay  debts  prior  to  the  assignment,  was  not  a  preferred  debt^ 
but  sustained  her  right  to  be  paid  the  small  sum  which  the 
assignee  received  belonging  to  the  trust.  This  case  points 
the  distinction.  The  character  of  the  debt  gave  it  no  pri- 
ority. The  fund  had  been  dissipated,  and  could  not  be 
traced  among  the  assigned  assets.  There  was  no  equitable 
ground  of  preference  except  for  the  small  sum  men- 
tioned. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  judg- 
ment on  the  report  of  the  referee  was  correct,  and  the  order 
granting  a  new  trial  should  therefore  be  reversed,  and  the 
judgment  on  the  report  of  the  referee  affirmed,  with  costs. 
Judgment  accordingly.     All  concur. 

• 

FOLLOWING  TRUST  FUNDS. 

L  Beneficiary  May  Follow  Trust  Funds  WrongAilly  Con* 
verted.— When  a  trustee,  or  one  who  occupies  a  similar  fidu- 
ciary relation,  has  improperly  converted  funds  or  real  estate 
belonging  to  his  cestui  que  trusty  or  has  wrongfully  suffered  them 
to  pass  out  of  his  control,  equity  will  impress  the  trust  upon 
the  property  or  the  fund  into  which  it  has  been  converted, 
wherever  it  can  be  found  and  identified,  unless  it  has  come  into 
the  hands  of  a  bona  fide  purchaser  without  notice :  Waite  r. 
Whorwood,  2  Atk.  159 ;  Ward  v.  Ward,  2  Sm.  &  Giff.  125 ; 
Francis  t?.  Francis,  5  De  G.,  M.  &  G.  108 ;  In  re  Bankhead,  2  Kay 
&  J.  560 ;  Mant  v.  T^ith,  15  Beav.  524 ;  Harford  v,  Lloyd,  20 
Beav.  310 ;  Ex  parte  Cooke,  4  Ch.  D.  123 ;  In  re  Hallett's  Estate, 
13  Ch.  D.  696 ;  OUver  v.  Piatt,  3  How.  333 ;  Yerger  v,  Jones,  16 
How.  36;   May  v.  LeClaire,  11  Wall.  217;   Cook  r.  Tullis,  18 
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WaU.  332 ;  United  States  v.  State  Natl.  Bk.,  96  U.  S.  30 ;  Union 
Pac.  R.  R.  Co.  V,  McAlpine,  129  U.  S.  305 ;  Jones  v.  Shaddock, 
41  Ala.  262 ;  Parker  v.  Jones,  67  Ala.  234 ;  McCall  v.  Rogers,  77 
Ala.  349 ;  Scheerer  v,  Agee,  (Ala.)  17  So.  Rep.  610 ;  Dyer  v. 
Jacoway,  42  Ark.  186;  Lathrop  v.  Bampton,  31  Cal.  17 ;  First 
Natl.  Bk.  V.  Hummel,  14  Colo.  259 ;  Martin  v.  Greer,  1  Ga.  Dec. 
109 ;  Hargroves  v.  Batty,  19  Ga.  130 ;  Bazembre  v,  Davis,  55 
<3a.  504 ;  Carmichael  v.  Poster,  69  Ga.  372  ;  Gilman  v.  Hamil- 
ton, 16  III.  225;  Atty.  Gen.  v.  111.  Agric.  Coll.,  85  111.  516; 
Union  Natl.  Bk.  of  Chicago  v,  Goetz,  138  111.  127 ;  Wetherell  v. 
O'Brien,  140  111.  146  ;  Richelieu  Hotel  Co.  v.  Miller,  50  lU.  App. 
390 ;  Gray  t?.  Ulrich,  8  Kans.  112  ;  Lindsay  v.  Williams,  2  Duv. 
(Ky.)  475;  Allen  v.  Russell,  78  Ky.  112;  Englar  u.  Offutt,  70 
Md.  78 ;  Mason  v,  Waite,  17  Mass.  560 ;  Merrill  t?.  Bk.  of  Nor- 
folk, 19  Pick.  (Mass.)  32 ;  Le  Breton  v,  Peirce,  2  Allen,  (Mass.) 
8 ;  Wood  V.  Stafford,  50  Miss.  370 ;  St.  Louis  Union  Soc.*  v. 
Mitchell,  26  Mo.  App.  206 ;  Davis  v.  Mugan,  56  Mo.  App.  311 ; 
Coggswell  V.  Griffith,  23  Neb.  334 ;  Converse  t?.  Sickles,  146 
N.  Y.  200;  Cheshire  v,  Cheshire,  2  Ired.  Eq.  (N.  C.)  569; 
Boraar  v.  MuUins,  4  Rich.  Eq.  (S.  Car.)  80 ;  Turner  v,  Petigrew, 
6  Humph.  (Tenn.)  438 ;  Vance  v.  Kirk,  29  W.  Va.  344.  If  the 
trust  property  has  been  converted  into  money  or  other  property, 
so  that  it  is  discharged  from  the  trust,  the  trust  attaches  to  the 
new  fund  or  property,  and  the  cestui  que  trust  can  claim  it  from 
the  holder  :  Taylor  v.  Plumer,  3  M,  &  S.  562  ;  Yerger  v.  Jones, 
16  How.  36;  Cook  v,  TuUis,  18  Wall,  332;  United  States  v. 
State  Natl.  Bk.,  96  U.  S.  30 ;  Dow  v.  Berry,  18  Fed.  Rep.  121 ; 
Spokane  v.  First  Natl.  Bk.,  68  Fed.  Rep.  982 ;  Goldsmith  v. 
Stetson,  30  Ala.  164 ;  Wheat  v.  Moss,  16  Ark.  255 ;  Leake  v. 
Watson,  58  Conn.  332 ;  Breit  v.  Yeaton,  101  111.  242 ;  Elgin 
Lumber  Co.  v.  Langman,  23  IlL  App.  250 ;  McCrory  v.  Foster, 
1  Iowa,  271 ;  Brothers  v.  Porter;  6  B.  Mon.  (Ky.)  106  ;  Hough- 
ton V.  Davenport,  74  Me.  590 ;  Third  Natl.  Bk.  v.  Stillwater  Gas 
Co.,  36  Minn.  75;  Butler  v.  Hicks,  11  Sm.  &  M.  (Miss.)  78; 
Wood  V,  Stafford,  50  Miss.  370 ;  Hockensmith  v.  Hockensmith, 
57  Mo.  App.  374 ;  Murray  v,  LyHburn,  2  Johns.  Ch.  (N.  Y.)  441 ; 
Dows  V.  Kidder,  84  N.  Y.  121 ;  Hunter  v,  Yarborough,  92  N.  C. 
68;  Moffittt?.  McDonald,  11  Humph.  (Tenn.)  457;  whether  it 
is  the  proceeds  of  realty  or  personalty,  and  whether  it  is  in  the 
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hands  of  a  private  person  or  a  public  official :  e.  g.j  a  sheriff: 
McArthur  v.  Robinson,  (Mich.)  62  N.  W.  Rep.  713.  Th'e  claim 
of  the  beneficiary  is  prior  to  those  of  even  judgment  creditors  of 
the  trustee  or  the  holder  of  the  property:  Bayne  v,  U.  S.,  93  U.  S. 
642 ;  Gray  v.  Perry,  51  Ga.  180 ;  Planters'  Bk.  of  Fort  Valley  v. 
Prater,  64  Ga.  609. 

2.  What  Property  may  be  Followed.— This  rule  applies  to  a 
resulting  trust,  such  as  arises  from  the  purchase  of  land  in  the 
name  of  one  person  with  the  money  of  another :  Bates  v.  Kelly, 
80  Ala.  142 ;  Page  v.  Page,  8  N.  H.  187 ;  or  the  vesting  of  the 
legal  title  to  land  in  oAe  tenant  in  common  :  Eversdon  v.  May- 
hew,  65  Cal.  163 ;  and  to  property  obtained  by  fraud :  Lewis  v. 
Equitable  Mortgage  Co.,  94  Ga.  572 ;  Skinner  v.  Merchants'  Bk., 
4  Allen,  (Mass.)  290;  Third  Natl.  Bk.  of  St  Paul  v.  Stillwater 
Gas  Co.,  36  Minn.  75.  A  principal  can  follow  his  property  into 
the  hands  of  an  agent,  or  factor,  or  his  legal  representatives: 
Veil  V,  Mitchel,  4  Wash.  C.  C.  105 ;  Rusk  v.  Newell,  25  111.  226 ; 
Baker  v.  N.  Y.  Natl.  Exch.  Bk.,  100  N.  Y.  31 ;  Prazier  v.  Erie 
Bk.,  8  W.  &  S.  (Pa.)  18 ;  and  one  partner  may  follow  funds  mis- 
applied by  another :  Holmes  v.  Gilman,  138  N.  Y.  369.  So, 
when  a  clerk  to  whom  moneys  have  been  entrusted  by  his  em- 
ployer loses  them  at  a  gambling  house,  the  employer  can  recover 
them  from  the  proprietor  of  the  house :  Caussidiere  v.  Beers,  2 
Keyes,  (N.  Y.)  198. 

8.  Bona  Fide  Porohasers.— If  trust  funds  or  property  have 
passed  into  the  hands  of  a  bona  fide  purchaser  for  value,  the 
cestui  que  trust  cannot  follow  them,  and  the  purchaser  will  hold 
them  discharged  from  the  trust :  in  such  a  case  the  only  remedy  is 
against  the  trustee :  Mansell  v.  Mansell,  2  P.  Wms.  681 ;  Waring 
V.  Lewis,  53  Ala.  630 ;  Whaley  v,  Whaley,  71  Ala.  159 ;  Carey  v. 
Brown,  62  Cal.  373 ;  Wamock  v.  Harlow,  96  Cal.  298 ;  Poster  r. 
Ambler,  24  Fla.  519 ;  McCaskill  v.  Lathrop,  63  Ga.  96 ;  Hathomr. 
Maynard,  65  Ga.  168;  Iverson  v.  Saulsbury,  65  Ga.  724;  Morgan 
V.  Johnson,  87  Ga.  383 ;  Farrar  v.  Pa3me,  73  IlL  82 ;  Paulus  v. 
Latta,  93  Ind.  34 ;  fimonds  v.  Termehr,  60  Iowa,  92 ;  Carter 
V.  Mfrs.  Natl.  Bk.,  71  Me.  448 ;  Wyse  v.  Dandridge,  35  Miss.  672 ; 
Paul  V.  Fulton,  25  Mo.  156 ;  Streitz  v.  Hartman,  26  Neb.  33 ; 


AMERICAN   SUGAR   REFINING   CO.  V.  FANCHER.  655 

Field  r.  Schieflfelin,  7  Johns.  Ch.  (N.  Y.)  150;  Crocker  v. 
Crocker,  31  N.  Y.  507 ;  Christmas  v.  Mitchell,  3  Ired.  Eq.  (N.  C.) 
535 ;  Bracken  v.  Miller,  4  W.  &  S.  (Pa.)  102 ;  Penna.  Ins.  Co.  v. 
Austin,  42  Pa.  257 ;  Hudnal  v.  Wilder,  4  McCord,  (S.  Car.)  294 ; 
Ez  parte  Williams,  18  S.  Car.  299.  Accordingly,  when  a  trustee 
deposits  trust  funds,  and  the  depositor,  not  being  aware  of  the 
fiduciary  nature  of  the  deposit,  pays  it  out  on  the  trustee^s  order, 
he  will  not  be  liable  to  the  beneficiary :  Tenny  v.  Porter,  (Ark.) 
33  S.  W.  Rep.  211 ;  and  when  a  partner  in  a  firm  pays  his  in- 
dividual creditor  with  partnership  money,  the  creditor  not 
knowing  it  to  be  such,  the  latter  may  retain  it  against  the  claims 
of  the  other  partners :  Babcock  v.  Standish,  53  N.  J.  Eq.  376^ 
reversing  52  N.  J.  Eq.  628 ;  but  a  mere  volunteer  has  no  equity 
which  entitles  him  to  protection  against  the  cestui  que  trust,  even 
though  he  has  had  no  notice  of  the  fiduciary  nature  of  the  prop- 
erty transferred  to  him  :  McClellan  v.  Pyeatt,  66  Fed.  Rep.  843 ; 
Van  Alen  v.  Am.  Natl.  Bk.,  52  N.  Y.  1 ;  and  one  who  receives  such 
property  in  payment  of  or  security  for  a  pre-existing  debt  due 
him  from  the  fiduciary  is  a  volunteer :  Orb  v.  Coapstick,  136 
Ind.  313 ;  Ratclifife  v.  Sangston,  18  Md.  383 ;  Darling  v.  Potts, 
118  Mo.  506;  Barnard  v,  Campbell,  58  N.  Y.  76. 

4.  Purchasers  with  Notioe. —Trust  funds  may  be  followed 
into  the  hands  of  a  purchaser  who  acquires  them  with  notice, 
either  actual  or  constructive,  of  the  trust,  whether  he  derives 
his  title  directly  from  the  fiduciary,  or  from  a  bona  fide  purchaser 
without  notice :  Gorges  v.  Pye,  7  Bro.  P.  C.  221 ;  Willoughby  v. 
Willoughby,  Ambl.  284 ;  Adair  v.  Shaw,  1  Sch.  &  Lef .  262 ; 
Thompson  v.  Simpson,  1  Dr.  &  War.  459 ;  Atty.  Gen.  v.  Christ's 
Hospital,  3  My.  &  K.  344 ;  Saunders  r.  Dehew,  2  Vem.  271 ; 
Ernest  v.  Croysdill,  29  L.  J.  Ch.  580 ;  Rolfe  v.  Gregory,  4  De  G., 
J.  <fe  S.  576 ;  Hardy  v.  Met.  Land  &  Finance  Co.,  7  L.  R.  Ch: 
427 ;  Kitchen  v.  Bedford,  13  Wall.  413 ;  Jones  v.  Shaddock,  41 
Ala.  262 ;  Parker  v.  Jones,  67  Ala.  234 ;  Hill  v,  Coolidge,  33 
Ark.  626 ;  Lathrop  v,  Bampton,  31  Cal.  17 ;  Cavagnaro  v,  Don, 
63  Cal.  227  ;  Gilbert  v.  Sleeper,  71  Cal.  293;  Wells  v.  Francis,  7 
Colo.  396 ;  Barwick  v.  White,  2  Del.  Ch.  284  ;  Gale  r.  Harby,  20 
Pla.  171 ;  Kent  v.  Plumb,  57  Ga.  207 ;  Willis  v,  Foster,  65  Ga. 
82;  Webster  v.  French,  11  111.  254;  Alwood  v.  Mansfield,  59  111. 
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496 ;  Fast  v,  McPherson,  98  111.  496 ;  Union  Mut.  Life  Ins.  Co. 
V,  Spaids,  99  111.  249 ;  Austin  v,  Willson,  21  Ind.  252  ;  Stewart 
V,  Chadwick,  8  Iowa,  463  ;  Ryan  v.  Doyle,  31  Iowa,  53 ;  Gray  v, 
Ulrich,  8  Kans.  112 ;  Tobin  v.  Helm,  4  J.  J.  Marsh.  (Ky.)  288 ; 
Aynes worth  v.  Haldeman,  2  Duv.  (Ky.)  565;  Shinkle  v.  Bris- 
ix)w,  95  Ky.  84 ;  Hagthorp  v.  Hook,  1  Gill  &  J.  (Md.)  270 
Mason  v.  Waite,  17  Mass.  560;  Loring  v,  Brodie,  134  Maas.  453 
Neely  v.  Rood,  54  Mich.  134 ;  Joor  v.  Williams,  38  Miss.  546 
Isom  V,  First  Natl.  Bk.,  52  Miss.  902 ;  Morrison  v.  Kinstra,  55 
Miss.  71 ;  Smith  v.  Walser,  49  Mo.  250 ;  Shibla  v.  Ely,  6  N.  J. 
Eq.  181 ;  Dey  v,  Dey,  26  N.  J.  Eq.  182 ;  Murray  r.  Ballou,  1 
Johns.  Ch.  (N.  Y.)  566;  Shepherd  v,  M'Evers,  4  Johns.  Ch. 
<N.  Y.)  136 ;  Holden  v.  N.  Y.  &  Erie  Bk.,  72  N.  Y.  286 ;  Zimmer- 
man V.  Kinkle,  108  N.  Y.  282 ;  Murphy  v.  \Vliitney,  140  N.  Y. 
Ml ;  Bennett  v,  Merritt,  6  Jones  Eq.  (N.  C.)  263 ;  Coble  v.  None- 
maker,  78  Pa.  501 ;  Minton  v,  Pickens,  24  S.  Car.  592 ;  Farmers 
A  Traders'  Bk.  v,  Kimball  Milling  Co.,  1  S.  Dak.  388 ;  Pinson  v. 
Ivey,  1  Yerg.  (Tenn.)  296;  Lincoln  v,  PurcelL  2  Head,  (Tenn.) 
143 ;  Tread  well  v,  McKeon,  7  Baxt.  (Tenn.)  445 ;  Hurst  r.  Mar- 
shall, 75  Tex.  452  ;  Towle  v.  Mack,  2  Vt.  19 ;  Veile  v.  Blodgett, 
49  Vt.  270 ;  Edmunds  v,  Venable,  1  Patt.  &  H.  (Va.)  121 ;  Heth 
V.  Richmond,  Fredericksburg  &  Potomac  R.  R.  Co.,  4  Gratt  ( Va.) 
482.  If  a  fiduciary  misapplies  trust  funds  by  investing  them 
in  his  own  business,  his  partner  will  be  affected  with  the  trust, 
if  he  has  notice  thereof :  Trull  t;.  Trull,  13  Mien,  (Mass.)  407 ; 
but  not  if  he  is  ignorant  of  the  fact  that  they  are  trust  funds : 
HoUembaek  v.  More,  44  N.  Y.  Super.  Ct.  107.  One  who 
receives  public  moneys  from  a  disbursing  officer,  without  right 
thereto,  and  with  full  knowledge  that  they  are  such,  is  liable 
therefor :  Bayne  v.  United  States,  93  U.  S.  642 ;  School  Trus- 
tees V,'  Kirwin,  25  111.  73 ;  and  the  proceeds  of  stolen  bonds 
will  be  held  liable  to  meet  the  claim  of  the  owners  in  the  hands 
of  persons  to  whom  the  thieves  have  transferred  them  with 
notice :  Newton  v.  Porter,  69  N.  Y.  133. 

5.  Presumption  of  Notioe.— The  appearance  of  words  indi- 
cating the  fiduciary  character  of  the  trustee,  in  the  conveyance 
or  other  instrument  by  which  the  fund  is  transferred  or  con- 
verted, or  any  recital  which  tends  to  put  the  purchaser  on  in- 
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quiry,  will  create  a  presumption  of  notice :  Brannon  v.  May,  42 
Ind.  92 ;  Bancroft  v.  Consen,  13  Allen,  (Mass.)  50 ;  Sturtevant  v. 
Jaques,  14  Allen,  (Mass.)  523 ;  Shaw  v,  Spencer,  100  Mass.  389; 
Howard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271 ;  Wilson  v,  McCuUough, 
28  Pa.  440.  A  similar  j)resumption  arises  when  land  is  pur- 
chased of  which  the  cesticl  que  trust  is  in  possession :  Pell  v. 
McElroy,  36  Cal.  268 ;  Pritchard  v.  Brown,  4  N.  H.  397 ;  but  see 
Scott  V.  Gallagher,  14  S.  &  R.  (Pa.)  333 ;  McLaughlin  v.  Fulton, 
104  Pa.  161.  Notice  will  also  be  implied  when  a  certificate  of 
stock  pledged  shows  on  its  face  that  the  stock  is  held  in  trust : 
Duncan  v,  Jaudon,  15  Wall.  165. 

6.  Assignee  for  Benefit  of  Creditors.— Trust  funds  may  also 
be  followed  into  the  hands  of  an  assignee  for  the  benefit  of 
creditors,  or  of  a  receiver ;  and  the  claim  of  the  cestui  que  trust 
will  take  priority  over  the  claims  of  all  other  creditors :  Frith  v. 
Cartland,  2  H.  &  M.  417 ;  Bayne  v.  U.  S.,  93  U.  S.  642 ;  Chester- 
field Mfg.  Co.  V,  Dehon,  5  Pick.  (Mass.)  7 ;  Bailey  v.  Inglee,  2 
Paige  Ch.  (N.  Y.)  278;  Goodwin  v.  Wertheimer,  99  N.  Y.  149; 
Lafort  V.  Carpenter,  36  N.  Y.  Suppl.  168.  So,  when  a  commis- 
sion merchant,  who  had  sold  the  goods  of  several  consignors, 
mixed  indiscriminately  in  the  s^me  parcels,  sometimes  taking  a 
negotiable  note  for  the  price,  and  sometimes  charging  the 
purchaser  on  account  with  the  amount  of  the  purchase,  after- 
wards transferred  all  his  effects  in  trust  for  the  benefit  of  his 
creditors,  a  consignor  was  permitted  to  recover  against  the 
trustees  of  the  deed  for  his  proportion  of  the  accounts  and 
notes  collected  by  them:  Chesterfield  Mfg.  Co.  v.  Dehon,  5  Pick. 
(Mass.)  7.  But  if  the  funds  have  been  so  mixed  with  those  of 
the  assignor  as  to  be  no  longer  distinguishable,  the  cestui  que 
trust  will  be  obliged  to  come  in  with  the  general  creditors:  Little 
V.  Chadwick,  151  Mass.  109 ;  except  in  the  case  of  the  assign- 
ment of  a  general  deposit  in  bank,  in  which  drafts  and  checks  for 
funds  of  the  beneficiary,  or  the  proceeds  of  the  sale  of  his  prop- 
erty, have  been  deposited  :  McLeod  v.  Evans,  66  Wis.  401 ; 
Francis  r.  Evans,  69  Wis.  115  ;  Bowers  v,  Evans,  71  Wis.  133 ; 
contra,  Phila.  Natl.  Bk.  v.  Dowd,  38  Fed.  Rep.  172 ;  111.  Trust  & 
8av.  Bk.  of  Chicago  v.  Smith,  21  Blatchf.  (U.  S.)  275 ;  Holden  v. 

Kper,  5  Colo.  App.  71 ;  and  even  then,  if  the  amount  which 
42 
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comes  into  the  hands  of  the  aasiguee  or  receiver  is  less  than  tbft 
aixiount  of  the  trust  fund,  the  cestui  que  trust  is  not  entitle  U> 
priority:  Shields  v.  Thomas,  71  Miss.  260. 

7.  Identity  of  Fund  Must  be  Preserved.— The  right  to  follow 
trust  property  into  the  hands  of  transferees  exists  only  so  long 
as  its  identity,  or  the  identity  of  that  into  which  it  has  been  con- 
verted, is  preserved  intact  to  such  a  degree  that  it  can  be  dis- 
tinguished from  the  other  funds  or  property  of  the  holder.  No 
matter  how  often  it  has  been  converted,  nor  how  many  hands  it 
has  passed  through,  if  it  still  distinctly  represents  the  original 
trust  property,  it  can  be  followed.  But  if  it  has  been  mixed 
with  other  funds  or  property  of  the  same  description,  so  that  it 
cannot  be  certainly  ascertained  and  identified,  the  right  to  follow 
it*  and  subject  it  to  the  trust  is  lost :  Bk.  of  Commerce  v.  Russell, 
2  Dill.  (U.  S.)  215 ;  Phila.  Natl.  Bk.  v.  Dowd,  38  Fed.  Rep.  172 ; 
Pharis  v,  Leachman,  20  Ala.  663 ;  Goldsmith  t?.  Stetson,  30  Ala. 
164 ;  Parker  v.  Jones,  67  Ala.  234 ;  Roach  v,  Caraffa,  85  CaL 
436 ;  Mut.  Ace.  Assn.  of  Northwest  v.  Jacobs,  141  111.  261 ; 
McComas  t?.  Long,  85  Ind.  549;  Goodell  v.  Buck,  67  Me.  514; 
Steamboat  Co.  v.  Locke,  73  Me.  370 ;  Fowler  i?.  True,  76  Me. 
43 ;  Englar  v.  OflPutt,  70  Md.  78 ;  Neely  v.  Rood,  54  Mich.  134 ; 
Mills  V.  Post,  7  Mo.  App.  519 ;  Phillips  v.  Overfield,  100  Ma 
466;  North  Dakota  Elevator  Co.  v.  Clark,  3  N.  Dak.  26  j 
Thompson's  Appeal,  22  Pa.  16 ;  and  accordingly,  if  it  has  been 
so  thoroughly  mixed  with  the  funds  of  the  fiduciary  that  it 
cannot  be  distinguished  from  them,  his  creditors  can  apply  it 
to  their  debte  :  Willett  i?.  Stringer,  17  Abb.  Pr.  (N.  Y.)  152, 

8.  Following  Deposits  in  Bank.— An  exception  to  the  preced- 
ing rule,  however,  is  to  be  found  in  the  case  ot  funds  deposited 
in  bank.  If  the  trustee  or  other  fiduciary  has  deposited  the 
funds  of  the  beneficiary,  or  the  funds  into  which  the  trust 
property  has  been  converted,  to  his  own  credit  and  iti  his  own 
bank  account,  so  that  they  become  intermingled  with  his  own 
funds,  and  indistinguishable  therefrom,  the  cestui  que  trust  can 
still  claim  from  the  general  deposit  the  amount  due  him,  if  the 
deposit  exceeds  that  amount,  on  the  ground  of  a  presumption 
that  so  long  as  the  funds  of  the  fiduciary  hold  out,  pa3fmentft 
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from  the  general  deposit  are  made  from  those  funds ;  and  the 
claims  of  the  cestui  que  trust  will  be  paramount  to  those  of  the 
bank  and  of  other  creditors  of  the  fiduciary  :  Pennell  v,  Deffell, 
4  De  G.,  M.  &  G.  372  ;  hi  re  Hallett's  Estate,  13  Ch.  D.  696 ; 
(this  case  may  be  taken  as  overruling  Brown  v,  Adams,  4  L.  R. 
Ch.  764 ;  Ez  parte  Hardcastle,  44  L.  T.  N.  S.  523 ;  la  re  West  of 
England  &  South  Wales  Dist.  Bk.,  11  Ch.  D.  772;  in  which  it 
was  held  that  the  ceatxd  que  trust  had  no  priority,  unless  the  de- 
posit was  earmarked;)  Natl.  Bk.  v.  Ins.  Co.,  104  U.  S.  54; 
Houghton  V,  Davenport,  74  Me.  590;  Burtnett  v.  Natl.  Bk.,  38 
Mich.  630 ;  Third  Natl.  Bk.  of  St.  Paul  v.  Stillwater  Gaa  Co., 
36  Minn.  75 ;  In.  re  Greene's  Estate,  20  N.  Y.  Suppl.  94  ;  Lafort 
V.  Carpenter,  36  N.  Y.  Suppl.  168;  Continental  Natl.  Bk.  of  N. 
Y.  V,  Weems,  69  Tex.  489 ;  McLeod  v.  Evans,  66  Wis.  401 ; 
Francis  v.  Evans,  69  Wis.  115;  Bowers  v.  Evans,  71  Wis.  133; 
see,  however,  Phila.  Natl.  Bk.  v.  Dowd,  38  Fed.  Rep.  172.  Of 
course,  the  trust  funds  must  be  traced  to  the  deposit ;  but  this 
can  be  done  by  proving  that  the  checks  paid  in  were  on  their 
face  for  trust  funds  :  Overseers  of  the  Poor  i?.  Bk.  of  Va.,  2  Gratt 
(Va.)  544 ;  or  that  specific  deposits  correspond  with  receipts 
on  account  of  the  trust  estate :  Birt  v,  Burt,  36  L.  T.  N.  S.  943. 
A  fortiori,  a  specific  deposit  can  be  followed :  Roca  v,  Byrne, 
145  N.  Y.  182,  affirming  22  N.  Y.  Suppl.  1039.  On  the  other 
handy  if  the  deposit  is  overdrawn,  or  is  less  than  the  amount  of 
the  trust  funds  claimed,  the  cestui  que  trust  is  not  entitled  to 
priority :  Meldrum  v,  Henderson,  (Colo.  App.)  43  Pac.  Rep. 
148;  Shields  t;.  Thomas,  71  Miss.  260;  la  re  Plankinton  Bk., 
87  Wis.  378 ;  but  if  an  account  remains  continuously  in  bank, 
though  sometimes  overdrawn,  it  can  be  followed  by  the  cestui 
que  trust  whose  funds  are  mingled  in  it,  if  it  is  larger  at  the  time 
than  the  amount  of  his  claim  :  Knight  v,  Fisher,  58  Fed.  Rep. 
991.  In  all  cases,  however,  it  must  be  shown  that  the  trust 
funds  went  into  the  specific  fund  sought  to  be  charged :  Fer- 
chen  r.  Anidt,  26  Oreg.  121. 

9.  Beneficiaries  may  either  Take  Fond,  Compel  Holder  to 
Acoouat,  or  Proceed  Against  Trustee.— When  trust  property  has 
been  wrongfully  converted,  the  beneficiaries,  on  following  it  into 
the  hands  of  a  holder  with  notice,  have  the  opticm  to  take  it  as 
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they  find  it,  or  merely  to  enforce  their  lien  thereon,  and  compel 
the  holder  to  account,  or  to  proceed  against  the  trustee  for  his 
breach  of  trust ;  but  an  adoption  of  either  remedy  will  preclude 
a  subsequent  resort  to  the  other :  Oliver  v.  Piatt,  3  How.  333 ; 
Flagg  V,  Mann,  3  Sumn.  (U.  S.)  84 ;  Lathrop  v.  Bampton,  31 
Cal.  17 ;  Fears  v.  Lynch,  28  Ga.  249 ;  Roberts  v,  Mansfield,  38 
Ga.  452 ;  Gray  v.  Perry,  51  Ga.  180 ;  Planters'  Bk.  of  Fort  Valley 
V.  Prater,  64  Ga.  609 ;  Bradley  v.  Luce,  99  111.  234 ;  Long  v. 
Fox,  100  lU.  43 ;  Breit  v.  Yeaton,  101  lU.  242 ;  Naltner  v.  Dolan, 
108  Ind.  500 ;  Haxton  v,  McClaren,  132  Ind.  235 ;  MacGregor 
V,  MacGregor,  9  Iowa,  65 ;  Bartlett  v,  Hamilton,  46  Me.  435 ; 
School  Dist.  V.  First  Natl.  Bk.,  102  Mass.  174;  Calhoun  v.  Bur- 
nett, 40  Miss.  599 ;  McLeod  v.  First  Natl.  Bk.,  42  Miss.  99 ;  Isom 
t?.  First  Natl.  Bk.,  52  Miss.  902 ;  Cooper  v.  Cooper,  61  Miss.  676 ; 
Utica  Ins.  Co.  v.  Lynch,  11  Paige  Ch.  (N.  Y.)  520;  Fowler  r. 
Bowery  Sav.  Bk.,  113  N.  Y.  450;  Freeman  v.  Cook,  6  Ired.  Eq. 
(N.  C.)  379 ;  Norman  v,  Cunningham,  5  Gratt.  (Va.)  72 ;  Barks- 
dale  V.  Finney,  14  Gratt.  (Va.)  338 ;  Barker  t;.  Barker,  14  Wis. . 
131 ;  see  Vance  v.  Kirk,  29  W.  Va.  344. 


Waste— Equitable— Timber— liife  Tenant— Ii^unctlon— 
Jurisdiction  of  Equity— Estates— Payment  of  Taxes. 

DISHER  V.  DISHER  et  al. 

(Supreme  Court  of  Nebraska.     May  21, 1895.) 
(45  Neb.  100 ;  63  N.  W.  Rep.  368.) 

Although  the  rule  of  the  common  law  in  relation  to  waste  has  been 
greatly  relaxed  in  favor  of  the  tenant,  the  preventive  jurisdiction  of 
courts  of  equity  by  means  of  injunction  is  still  freely  exercised  in  &yorof 
the  reversioner  against  a  tenant  in  possession,  whenever  the  threatened 
acts  amount  to  a  manifest  injury  to  the  estate  and  a  wanton  abuse  of  the 
tenant's  rights. 

It  is  not  waste  for  a  life  tenant  to  remove  timber  so  as  to  fit  the  land 
for  pasture  or  cultivation,  provided  he  does  not  in  so  doing  damage  or 
diminish  the  value  of  the  inheritance,  and  his  acts  are  conformable  to 
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the  rdlee  of  good  husbandry  :  Wilkinson  r.  Wilkinson,  59  Wis.  557, 18 
N.  W.  Rep.  527. 

Evidence  examined  and  held  to  sustain  the  allegation  of  waste  by  the 
reversioners  against  the  defendant,  a  tenant  for  life« 

When  a  court  of  equity  has  acquired  jurisdiction  of  a  cause  for  any 
purpose,  it  may  retain  it  for  all  purposes,  and  proceed  to  a  determination  . 
of  all  of  the  matters  put  in  issue  by  the  pleadings :  Morrissey  v,  Broomal, 
37  Neb.  766,  56  N.  W.  Rep.  383. 

Under  our  system,  the  reversioner  in  an  action  to  stay  threatened 
waste  by  a  tenant  for  life  may  recover  for  waste  previously  committed, 
provided  there  be  some  connection  between  the  injury  done  and  the  acts 
threatened. 

As  between  a  tenant  for  life  and  the  reversioner,  the  former  is  required 
to  pay  taxes  assessed  against  the  estate. 

Finding  against  the  defendant  on  the  cause  of  action  alleged  in  her 
counter-claim  hdd  sustained  by  the  evidence. 

Error  to  District  Court,  Gage  county ;  Broady,  Judge. 

Action  by  Peter  Disher  and  others  against  Sarah  Disher. 
Judgment  for  plaintiffs,  and  defendant  brings  error.  Af- 
finned. 

/.  C.  Johnston^  for  plaintiff  in  error. 
Qeorge  A,  Murphy,  for  defendants  in  error. 

Post,  J. — This  is  a  petition  in  error,  and  presents  for 
review  a  decree  of  the  district  court  for  Gage  county  in  a 
proceeding  in  which  the  defendants  in  error  were  plaintiffs 
and  the  plaintiff  in  error  was  defendant,  to  restrain  the 
commission  of  threatened  waste  by  the  defendant  therein 
as  tenant  for  life,  and  to  recover  for  damage  to  the  plain- 
tiffs' estate  on  account  of  waste  previously  committed. 
From  the  petition,  which  was  filed  March  6, 1891,  it  appears 
that  Stephen  T.  Disher  died  intestate  on  the  22d  day  of 
March,  1884,  leaving  no  issue,  and  that  the  plaintiffs,  his 
brothers  and  sisters,  and  children  of  deceased  brothers  and 
sisters,  are  his  heirs-at-law ;  that  deceased  was  at  the  time 
of  his  death  the  owner  of  five  hundred  and  sixty  acres  of 
land  in  Gage  county,  which,  under  the  laws  of  this  state> 
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descended  to  the  plaintiffs,  subject  to  the  life  estate  therein 
of  the  defendant,  Sarah  Disher,  widow  of  said  deceased; 
that  the  defendant  has  remained  in  the  possession  of  said 
property  since  the  death  of  the  said  Stephen  T.  Disher,  re- 
ceiving the  rents  and  profits  therefrom  ;  that  said  property 
is  rendered  valuable  by  reason  of  growing  timber  upon  a 
portion  thereof,  (which  is  by  witnesses  described  as  the 
home  place ;)  that  on  or  about  January  1, 1891,  the  defend- 
ant, without  authority  or  license  from  plaintiflFs,  cut  down 
and  converted  into  cord  wood  for  the  purpose  of  sale  a  laige 
quantity  of  the  most  valuable  timber  growing  upon  said 
premises,  to  wit,  two  hundred  and  fifty  cords  of  four-foot 
wood ;  that  she  has  contracted  to  sell  three  hundred  cords 
of  four-foot  wood  and  one  hundred  cords  of  two-foot  wood, 
to  be  cut  from  said  premises,  and  is  now  cutting  and 
threatening  to  cut  and  carry  away  all  of  the  valuable 
timber  upon  said  premises,  and  which  is  specially  valuable 
to  said  land  as  a  shelter  to  stock,  as  well  as  the  keeping  in 
repair  of  the  fences  and  other  improvements  thereon.  It  is 
further  alleged  that  the  defendant,  on  or  about  January  1, 
1891,  wrongfully  removed  from  said  premises  a  dwelling- 
house  situated  thereon,  of  the  value  of  $260,  to  property  of 
her  own,  and  is  threatening  to  remove  other  buildings  from 
said  premises.  The  defendant,  in  her  answer,  after  a  gen- 
eral denial  of  the  allegations  of  the  petition,  admits  the 
cutting  of  certain  timber  growing  upon  said  premises,  but 
which  she  charges  was  by  way  of  improvement  thereof,  and 
for  the  betterment  of  plaintiffs'  estate,  and  which  does  not,  she 
alleges,  constitute  waste.  She  admits  that  the  wood  cut  by 
her  amounted  to  two  hundred  and  forty  cords,  of  the  value 
of  $2  per  cord,  and  which  it  ivas  her  purpose  to  sell  in  order 
to  reimburse  herself  on  account  of  money  paid  out  for 
taxes,  and  labor  in  keeping  said  place  in  repair,  in  excess 
of  the  rents  received  therefrom.  She  admits  the  removal 
of  the  dwelling-house  mentioned  in  the  petition,  but  denies 
that  it  was  of  any  value,  or  that  her  act  in  that  regard  con- 
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fitituted  waste  for  which  she  is  accountable  in  this  pro- 
ceeding. For  a  counter-claim  she  alleges  that  plaintiflfis 
are  indebted  to  her  in  the  sum  of  $1,400,  and  interest  for 
money  advanced  to  the  administrator  of  the  estate  of  her 
said  husband,  and  which  was  used  for  the  purpose  of 
paying  and  discharging  a  mortgage  of  $700  on  the  lands 
mentioned,  and  a  further  mortgage  of  $700,  which  said  de- 
ceased had  during  his  lifetime  assumed  and  agreed  to  pay. 
The  reply  is  (1)  a  general  denial ;  (2)  an  allegation  that 
the  cause  of  action  mentioned  in  the  counter-claim  did  not 
accrue  within  four  years.  There  was  a  general  finding  for 
the  plaintiffs,  their  damages  being  assessed  at  $200,  for 
which  judgment  was  allowed,  accompanied  by  a  decree 
prohibiting  the  further  removal  of  buildings  from  said 
premises ;  also  the  further  cutting  or  removing  of  the  grow- 
ing timber,  except  for  firewood  and  for  repairs  and  improve- 
ments thereon. 

The  first  assignment  of  error  to  which  we  will  give  atten- 
tion is  the  denial  by  the  district  court  of  a  trial  by  jury  on 
demand  of  the  defendant,  and  which  presents  the  question 
of  the  jurisdiction  of  a  court  of  equity  over  the  cause  of 
action  alleged.  It  cannot  be  denied  that  the  doctrine 
of  the  common  law  in  relation  to  waste  has  been  greatly 
relaxed  in  favor  of  the  tenant.  But  the  preventive  juris- 
diction of  courts  of  equity  by  means  of  injunction  is  still 
freely  exercised  in  order  to  protect  the  reversioner  against 
waste  by  the  tenant  in  possession,  when  the  threatened  Acts 
amount  to  a  manifest  injury  to  the  inheritance  and  a 
wanton  abuse  of  the  tenant's  rights :  2  Story,  Eq.  Jur. 
§  915  ;  High,  Inj.  §  432  et  seq. ;  Wood,  Landl.  <fe  Ten.  §  54 ; 
4  Kent,  Comm.  76  d  aeq. ;  3  Pom.  Eq.  Jur.  §  1348.  The 
doctrine  above  stated  is  recognized  in  many  reported  cases, 
and  is  so  well  established  as  to  be  regarded  elementary  law. 
The  objection  we  are  discussing,  it  should  be  remembered, 
was  to  the  allegations  of  the  petition.  It  must  therefore 
for  the  purpose  of  the  present  inquiry  be  regarded  as 
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a  general  demurrer,  and  not  presenting  the  sufficiency  ot 
the  evidence  to  sustain  the  finding  of  the  court — ^a  question 
which  will  be  noticed  under  another  assignment  Tlie 
allegations  that  the  land  in  this  case  is  valuable  chiefly  on 
account  of  the  growing  timber  thereon,  which  is  especially 
suitable  as  shelter  for  live  stock,  and  that  the  defendant  is 
cutting  and  threatening  to  cut  and  carry  away  all  of  the 
valuable  timber  thereon,  and  that  she  has  removed  there- 
from a  dwelling-house,  and  threatens  to  remove  other 
buildings,  certainly  present  a  case  for  equitable  cognizance. 
It  is,  however,  urged  that,  where  the  pleadings  present  both 
legal  and  equitable  issues,  the  parties  will  be  entitled  to 
submit  them  to  a  jury,  provided  demand  therefor  be  made  at 
the  proper  time.  But  this  court,  in  Morrissey  v.  Broomal,  37 
Neb.  766,  56  N,  W.  Rep.  383,  recognized  as  sound  the 
opposing  view,  and  held  that,  when  a  court  of  equity  has 
acquired  jurisdiction  over  a  cause  for  any  purpose,  it  may 
retain  it  for  all  purposes,  and  proceed  to  a  determination  of 
all  matters  put  in  issue  by  the  pleadings;  and,  whatever 
may  be  the  rule  at  common  law,  we  have  no  doubt  that,, 
under  our  system,  the  reversioner  in  an  action  to  stay 
threatened  waste  by  a  tenant  for  life  may  compel  the  latter 
to  account  for  waste  previously  committed,  provided  there- 
be  some  connection  between  the  injury  done  and  that 
threatened :  Bliss,  Code  PI.  211 ;  Rodg^rs  v.  Rodgers,  11 
Barb.  (N.  Y.)  595. 

We  find  in  the  several  briefs  submitted  herein  an  ex- 
haustive discussion  of  the  rights  of  a  tenant  for  life  a» 
against  the  reversioner  with  respect  to  growing  timber  upon 
the  demised  premises,  but  an  examination  of  the  many 
cases  cited  by  counsel  would  result  in  an  unnecessary  pro- 
longing of  this  opinion  without  corresponding  profit.  It  is 
sufficient  that  we  are  constrained  to  adopt  the  rule  asserted 
by  Judge  Cassoday,  whose  views  upon  this  and  kindred 
subjects  are  entitled  to  especial  consideration,  viz.,  that  it  is 
jaot  waste  for  a  life  tenant  to  cut  wood  or  timber  so  as  to  fit 
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the  land  for  pasture  or  cultivation,  provided  he  does  not,  in 
so  doing,  damage  or  diminish  the  value  of  the  inheritance, 
and  his  acts  are  conformable  to  the  rules  of  good  hus- 
bandry, although  the  wood  and  timber  so  cut  be  sold  or 
consumed  oflF  the  premises.  See  Wilkinson  v.  Wilkinson,. 
59  Wis;  557,  18  N.  W.  Rep.  527.  And  that  view,  which 
was  evidently  adopted  by  the  district  court,  is  in  substantial 
accord  with  the  authorities  cited  as  bearing  upon  the 
jurisdiction  of  equity  in  like  cases.  Applying  that  rule  to 
the  facts  of  this  case,  we  haye  no  difficulty  in  holding  with 
the  district  court  that  the  acts  threatened,  as  well  as  those 
committed,  constitute  equitable  waste.  Indeed,  the  natural 
and  only  inference  is  that  the  cutting  of  the  timber  is  a 
manifest  injury  to  the  inheritance,  and  a  wanton  abuse  of 
the  defendant's  rights.  It  is  shown  by  the  evidence  of 
plaintiffs'  witnesses,  and  not  disputed,  that  the  reason 
assigned  by  the  defendant  for  the  cutting  of  the  timber  was 
that  she  wanted  to  turn  the  wood  into  cash,  in  order  to  make 
payment  on  certain  land  which  she  had  purchased  in  her  own 
right.  The  witnesses  practically  agree  in  the  opinion  that 
the  value  of  the  land  has  been  materially  diminished  by 
reason  of  the  removal  of  the  timber,  and  the  consequent  de- 
struction of  the  shelter  and  protection  which  it  afforded  to 
stock,  thus  rendering  the  premises  less  desirable  for  the 
purpose  of  stock  raising.  The  finding  upon  the  merits  of  the 
plaintiffs'  cause  is  clearly  right,  and  will  not  be  disturbed. 
The  claim  that  defendant  was  required  to  sell  the  growing 
timber  to  provide  funds  for  payment  of  current  taxes  can- 
not be  sustained  for  reasons  already  stated,  and  for  the 
further  reason  that,  as  between  herself  and  these  plaintiffs, 
it  was  her  duty  to  pay  the  taxes :  Wood,  Landl.  &  Ten. 
§  54,  and  cases  cited  in  note.  Nor  does  the  counter-claim 
for  money  advanced  to  the  administrator  merit  serious  con- 
sideration, for  the  reason,  among  others,  that  the  mortgages 
mentioned  by  the  defendant  are  not  shown  to  have  been 
paid  with  money  furnished  by  her;  while,  on  the  other  hand, 
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the  irresistible  iuference  from  the  evidence  is  that  they  were 
paid  and  satisfied  with  the  proceeds  of  the  personal  prop- 
erty of  the  deceased,  Stephen  T.  Disher.  There  being  no 
error  in  the  record,  the  judgment  of  the  district  court  will 
be  affirmed. 

WASTE. 


1.  Definition  of  Waste— Kinds  of  Waste.— Waste  consists  in 
the  commission  or  permission  by  the  holder  of  a  particular 
estate  of  some  act  which  results  in  permanent  injury  to  the 
inheritance,  or  which  tends  to  the  prejudice  of  any  one  who  has 
an  interest  in  the  inheritance.  It  is  of  two  kinds,  legal  and 
equitable.  Legal  waste,  which  comprises  all  those  species  of 
waste  which  are  cognizable  by  the  common  law,  is  further  das- 
sified  as  voluntary  or  active,  and  permissive  or  passive  waste. 
Voluntary  waste  is  the  actual  commission  of  Some  act  which 
results  in  lasting  or  permanent  injury  to  the  inheritance,  such 
as  cutting  merchantable  timber,  opening  new  mines,  tearing 
down  fences  and  buildings,  and  the  like  :  Kaye  v.  Banks,  Dick. 
431 ;  Brydges  v.  Stephens,  6  Madd.  279 ;  OBrien  v.  OBrien, 
Ambl.  107;  Dunn  v.  Bryan,  7  Ir.  R.  Eq.  143;  Vane  v.  Lord 
Barnard,  2  Vem.  738 ;  Saunders's  Case,  5  Rep.  12 ;  Rtoughtonv. 
Leigh,  1  Taunt.  410 ;  Viner  v.  Vaughan,  2  Beav.  466 ;  U,  S.  v. 
Gear,  3  How.  120;  Alexander  v,  Fisher,  7  Ala.  514;  Moses 
V,  Johnson,  88  Ala.  517;  Fleming  v,  Collins,  2  Del.  Ch. 
230;  Calvert  v.  Rice,  91  Ky.  533 ;  Maxwell  v.  Maxwell,  31  Me. 
184;  Clow  V,  Plummer,  85  Mich.  550;  Proffitt  v,  Hender- 
son, 29  Mo.  325 ;  Childs  v.  Kansas  City,  St  J.  <fe  C.  B.  R.  R 
Co.,  117  Mo.  414 ;  Fuller  v,  Wason,  7  N.  H.  341 ;  Gaines  f. 
Green  Pond  Iron  Min.  Co.,  32  N.  J.  Eq.  86 ;  Crawley  v.  Timber- 
lake,  2  Ired.  Eq.  (N.  C.)  460 ;  Davis  v.  Gilliam,  5  Ired.  Eq.  (N.  C.) 
308 ;  Sherrill  v.  Conner,  107  N.  C.  543 ;  Williamson  r.  Jones,  39 
W.  Va.  231.  Permissive  waste  consists  in  the  negligent  or  wilful 
omission  to  do  what  is  required  to  prevent  injury  to  the  inherit- 
ance, as  the  suffering  fences  and  buildings  to  become  dilapidated 
or  destroyed,  failing  to  interfere  to  prevent  injury  to  the  estate 
from  the  acts  of  trespassers,  and  so  on:  Caldwall  v.  Baylis,  2  Merir. 
408;  Woodhouse  V.Walker,  5  Q.  B.  D.  404;  Schultingt?.  Schnlting, 
41  N.  J.  Eq.  130 ;  Long  v.  Fitzimmons,  1  W.  &  S.  (Pa.)  530. 
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S.  Equitable  Waste.— Equitable  waste  consists  in  the  doing  of 
midi  acts  as  are  not  regarded  as  waste  at  common  law,  because 
they  are  not  at  variance  with  the  rights  of  those  who  commit 
them,  but  which  equity  treats  as  waste  because  they  clearly 
tend  to  injure  the  inheritance.  Any  act,  therefore,  will  be  con- 
sidered as  equitable  lyaste  '^  which  a  prudent  man  would  not 
do  in  the  management  of  his  own  property  :"  Turner  v,  Wright, 
2  De  G.,  F.  &  J.  234 ;  Baker  v.  Sebright,  13  Ch.  D.  179.  Such 
is  the  cutting  down  of  ornamental  trees,  which  is  not  waste  at 
common  law :  Packington's  Case,  3  Atk.  215 ;  Morris  v,  Morris, 
15  Sim.  505;  Chamberlayne  v.  Dummer,  3  Bro.  C.  C.  549; 
Burgee  v.  Lamb,  16  Ves.  174 ;  Wheldale  v.  Wheldale,  16  Ves. 
376;  OBrien  v,  OBrien,  Ambl.  107;  but  which  equity  will 
enjoin,  as  it  will  any  other  unconscientious  use  of  a  legal 
right,  even  though  the  tenant  of  the  particular  estate  be  unim- 
peachable of  waste :  Aston  v,  Aston,  1  Ves.  Sr.  265 ;  Downshire 
V.  Sandys,  6  Ves.  107 ;  Tamworth  v.  Ferrers,  6  Ves.  419 ;  Will- 
iams V.  McNamara,  8  Ves.  70 ;  Lushington  v.  Boldero,  6  Madd. 
149 ;  Wellesley  v.  Wellesley,  6  Sim.  497  ;  Ford  v.  Tynte,  2  De  G., 
J.  *  8.  127 ;  Bubb  v.  Yelverton,  10  L.  R.  Eq.  465 ;  Stevens  v. 
Rose,  69  Mich.  259.  A  fortiori,  it  will  be  equitable  waste  for  a 
tenant,  without  impeachment  of  waste,  to  cut  an  unreasonable 
amount  of  useful  timber ;  as  in  Buncombe  v.  Felt,  81  Mich. 
SS2,  where  the  tenant  had  cut  five  acres  of  timber,  when  there 
were  only  nine  acres  of  it  on  the  estate,  and  threatened  to  cut 
and  carry  off  the  rest.  Under  the  head  of  equitable  waste  may 
be  dassed  what  is  known  as  collusive  waste,  which  is  waste 
committed  by  collusion  between  the  tenant  of  the  particular 
estate  and  the  remainderman,  in  which  case  the  person  injured 
has  no  remedy  at  law,  but  may  maintain  a  bill  for  an  account : 
Garth  v.  Cotton,  1  Ves.  Sr.  524 ;  Williams  v,  Duke  of  Bolton,  1 
Cox  Ch.  72 ;  Birch- Wolfe  v.  Birch,  9  L.  R.  Eq.  683 ;  and  waste 
committed  by  the  tenant  of  the  particular  estate  pending  a  suit 
to  determine  the  title  to  the  inheritance  or  an  action  for 
partition  :   Duvall  v.  Waters,  1  Bland  Ch.  (Md.)  569. 

3.  Meliorating  Waste.— There  is  a  third  species  of  waste, 
known  as  meliorating  waste,  which  consists  in  the  commission 
of  acts  that  enhance  the  value  of  the  estate,  but  injure  the 
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inheritance  by  increasing  tlie  burdens  upon  it,  or  by  impairing^ 
the  evidence  of  title,  such  as  tearing  down  an  old  building  to 
erect  a  new  one,  ploughing  up  pasture  land  or  draining  a  bog 
to  convert  it  into  arable  land,  or  cutting  young  timber  for  the 
like  purpose.  Whether  or  not  such  action  is  actionable  waste 
seems  to  depend  entirely  upon  the  balance  of  injury  and  benefit 
to  the  inheritance.  If  the  former  preponderates,  the  act  is  waste ; 
if  the  latter,  it  is  not :  Greene  v.  Cole,  2  Wms.  Saund.  259 ; 
Ligo  V.  Smith,  2  Vern.  263 ;  MoUineux  v,  Powell,  3  P.  Wins. 
268  n. ;  Wild  v.  Stradling,  Finch,  135 ;  Leeds  v,  Amherst,  2  Ph. 
Ch.  117 ;  Simmons  v,  Norton,  7  Bing.  640;  Barry  v.  Barry,  1  J.  & 
W.  631 ;  Morris  v,  Morris,  3  De  G.  &  J.  323;  Coppinger  r.  Gub- 
bins,  9  Ir.  Eq.  Rep.  304;  Doran  v,  Carroll,  11  Ir.  Ch.  Rep.  379; 
Jones  V,  Chappell,  20  L.  R.  Eq.  539 ;  see  Wilkinson  v,  Wilkinson,. 
69  Wis.  557. 

4.  Ii^imotion  to  Prevent  Waste.— The  original  remedies  to 
redress  waste,  by  writ  of  waste  and  by  estrepement  at  common 
law,  and  by  writ  of  prohibition  and  attachment  out  of  chancery,, 
were  cumbrous  and  ineflPectual ;  and  the  remedy  by  injunction, 
once  adopted,  proved  so  especially  adapted  to  the  purpose,  that 
it  has  now  almost  entirely  superseded  the  more  ancient  forms  of 
redress.  An  injunction  will  therefore  issue  to  restrain  any  act 
of  waste  committed  by  a  tenant  in  possession,  whenever  the 
threatened  acts  amount  to  a  manifest  injury  to  the  inheritance,.' 
and  are  a  wanton  abuse  of  the  tenant^s  rights :  Farrant  v.  Lovel,. 
3  Atk.  723 ;  Worsley  v.  Stuart,  4  Bro.  P.  C.  377 ;  Coppinger  v. 
Gubbins,  9  Ir.  Eq.  Rep.  304 ;  Hole  v.  Thomas,  7  Ves.  589 ;  Twort  i?. 
Twort,  16  VeH.  128 ;  Arthur  t;.  Lamb,  2  Dr.  &  Sm.  428 ;  Tracy  v, 
Tracy,  1  Vern.  23 ;  Leflorge  v.  West,  2  Ind.  514 ;  Duvall  v. 
Waters,  1  Bland  Ch.  (Md.)  569;  Moulton  r.  Stowell,  16  N.  H. 
221 ;  McCay  v.  Wait,  51  Barb.  (N.  Y.)  225 ;  even  though  an  act 
of  assembly  may  give  a  remedy  at  law :  Harris  r.  Thomas,  1 
Hen.  &  M.  (Va.)  18 ;  but  not  when  the  common  law  remedies 
would  prove  sufficient ;  Cutting  v.  Carter,  4  Hen.  &  M.  ( Va.)  424. 

6.  When  an  Iigunotion  will  Lie.— According  to  the  English 
rule,  and  that  first  adopted  in  the  United  States,  an  injunction 
to  stay  waste  could  only  be  maintained  by  the  person  interested 
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^tgainst  one  with  whom  he  had  some  privity  of  title  or  contract ; 
and  therefore  the  writ  would  not  be  issued  against  a  mere  tres- 
passer, unless  he  claimed  through  or  under  the  tenant  of  the 
particular  estate,  or  was  acting  in  collusion  with  him  :  Mogg  v. 
Mogg,  Dick.  670 ;  Haigh  v.  Jaggar,  2  Coll.  231 ;  Lord  Orrery  v. 
Newton,  Ridgw.  252 ;  Courthope  v,  Mapplesden,  10  Ves.  290 ; 
Turner  v,  Ringwood  Highway  Board,  18  W.  R.  424 ;  Stanford  v, 
Hurlstone,  9  L.  R.  Ch.  116 ;  even  though  he  had  got  possession  of 
the  estate :  Crockford  v.  Alexander,  15  Ves.  138 ;  Davenport  v. 
Davenport,  7  Hare,  217 ;  but  the  modern  tendency  has  been  to 
^enlarge  the  remedy  in  such  cases,  and  an  injunction  will  accord- 
ingly now  be  granted  whenever  the  trespass  threatens  serious 
•or  irreparable  injury  :  Talbot  v.  Scott,  4  Kay  &  J.  96 ;  Neale  v. 
Cripps,  4  Kay  &  J.  472 ;  Lowndes  v,  Norton,  4  N.  R.  49,  452 ; 
Duvall  V.  Waters,  1  Bland  Ch.  (Md.)  569 ;  or  when  it  is  necessary 
to  protect  the  estate  against  injury  pending  the  decision  of ^  an 
action  involving  the  determination  of  the  title :  as,  for  instance, 
where  the  defendant  will  probably  not  be  able  to  respond  in 
•damages  in  case  the  title  is  found  to  be  in  the  plaintiff ;  but  not 
otherwise:  Erhardt  v.  Boaro,  113  U.  S.  537;  Lanier  v,  Alison, 
31  Fed.  Rep.  100 ;  Nethery  v.  Payne,  71  Ga.  374 ;  Snyder  v, 
Hopkins,  31  Kans.  557 ;  Meadow  Valley  Min.  Co.  v.  Dodds,  6 
Nev.  261 ;  Howze  v.  Green,  Phill.  Eq.  (N.  C.)  250 ;  McCormick 
r.  Nixon,  83  N.  C.  113  j  Kinsler  v.  Clarke,  2  Hill  Ch.  (S.  Car.) 
•617.  An  injunction  should  not  be  granted  unless  there  is  proof 
•of  some  actual,  substantial  injury  threatened  to  the  inheritance ; 
mor  unless  the  application  is  made  .promptly  :  Peirs  v.  Peirs,  1 
Ves.  521 ;  Dutt  v.  Dossee,  6  Moore  Ind.  App.  433  ;  Barry  v.  Barry, 
1  J.  &  W.  631 ;  Lyon  v,  Wilkinson,  1  L.  J.  Ch.  155 ;  Doherty  v. 
AUman,  3  App.  Cas.  709,  affirming  10  Ir.  R.  Eq.  460 ;  Doran  v, 
Carroll,  11  Ir.  Ch.  Rep.  379 ;  and  it  has  been  held  that  when  an 
injunction  has  already  been  granted,  it  may  be  dissolved  on 
motion,  if  the  facts  do  not  show  either  privity  of  title  or  irre- 
parable injury :  Georges  Creek  Coal  Co.  v.  Detmold,  1  Md.  Ch. 
371. 

e.  Who  May  Have  Ipjunotion  to  Stay  Waste.— One  who  applies 
for  an  injunction  to  stay  waste  must  also  show  title  to  the  inherit- 
.a^ce  himself ;  and  if  he  cannot  do  this,  or  if  his  title  is  denied  or 
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doubtful,  an  injunction  will  not  ordinarily  be  giantod^  eBpaciatty 
against  a  defendant  in  possession  :  Field  v.  Jackson,  Dick.  599; 
Pillsworth  V,  Hopton,  6  Ves.  51;  Davis  v.  Leo,  6  Ves.  784; 
Smith  V.  CoUyer,  8  Ves,  89 ;  Beatty  v,  Beatty,  2  MolL  641 ; 
Lowe  V.  Lucey,  1  Ir.  Eq.  Rep.  93 ;  Hunter  v.  Nockbolds,  10  Jur. 
771 ;  Talbot  v.  Scott,  4  Kay  &  J.  96 ;  McBride  v.  Pierce  Co.,  44 
Fed.  Rep.  17  ;  Smith  v,  Wilson,  10  Cal.  528 ;  Wearin  v.  Mun- 
son,  62  Iowa,  466 ;  Poindexter  v.  Henderson,  'l  Walk.  (Misa) 
176;  Nevitt  v,  Gillespie,  1  How.  (Miss.)  108 ;  Eskridge v.  Eskridge» 
51  Miss.  522 ;  Storm  v.  Mann,  4  Johns.  Ch.  (N.  Y.)  21 ;  Thompflon 
V.  Williams,  1  Jones  Eq.  (N.  C. )  176 ;  Bogey  v.  Shute,  4  Jonea 
Eq.  (N.  C.)  174 ;  but  it  may  be  allowed  in  such  a  case  on  sp^ 
cial  grounds,  as  to  quiet  possession,  to  prevent  a  multiplicity  ol 
suits,  to  prevent  irreparable  mischief,  and  when  the  defendant 
is  insolvent :  Fingal  v,  Blake,  2  Moll.  50 ;  Preston  v.  Smith,,  it 
Fed.  Rep.  884 ;  Meadow  Valley  Min.  Co.  v.  Dodds,  6  Nev.  361 ; 
Storm  V.  Mann,  4  Johns.  Ch.  (N.  Y.)  21;  People  v,  Daviaon^ 
4  Barb.  (N.  Y.)  109;  Walker  v.  Fox,  85  Tenn.  154;  Basorom 
Henkel,  82  Va.  474.  If  he  can  show  title,  however,  any  000 
who  sustains  an  injury  or  is  prejudiced  by  the  commiaaion  or 
permission  of  waste  may  bring  suit  to  restrain  it  Accordinglji,. 
a  remainderman,  whether  for  life  or  in  fee  :  U.  S.  v.  ParioU^  1 
MoAll.  (U.  S.)  271;  Freeman  v.  Reagan,  26  Ark.  373;  Csm^ 
V.  Bates,  11  Conn.  51;  Powers  v.  Heery,  R.  M.  Charlt  (Qa.) 
523 ;  Dickinson  v.  Jones,  36  Ga.  97 ;  Van  Syckel  v,  Emery,  18  Ni 
J.  Eq.  387 ;  Kane  v,  Vanderburgh,  1  Johns.  Ch.  (N.  Y.)  11 ;  Smith 
V.  Daniel,  2  McCord  Ch.  (S.  Car.)  143 ;  Frank  v.  BrunnermaQ% 
8  W.  Va.  462 ;  a  reversioner :  Robertson  v,  Meadors,  73  Ind. 
43;  Gwaltney  v.  Gwaltney,  119  Ind.  144;  a  devisee:  PiaU  v. 
Piatt,  2  Disney,  (Ohio,)  408 ;  a  tenant  in  common,  whether  m 
esse  or  in  remainder :  Hole  v.  Thomas,  7  Ves.  589 ;  Twort*; 
Twort,  16  Ves.  128 ;  Miles  v.  Miles,  32  N.  H.  147  ;  and,  in 
any  one  who  possesses  an  executory  or  contingent  inl 
logal  or  equitable,  in  the  estate,  may  have  an  injunction  to 
stay  waste :  Brashear  v.  Macey,  3  J.  J.  Marsh.  (Ky.)  93 ;  Gh»- 
non  V,  Barry,  59  Miss.  289 ;  Lee  v.  Whallon,  20  N.  Y.  WeMf 
Dig.  366;. Gordon  v.  Lowther,  75  N.  C.  193;  Cowand  v.  lit- 
ers, 99  N.  C.  198;  University  v.  Tucker,  31  W.  Va.  fiU; 
whether  his  estate  be  the  next  in  order  to  the  particular 


<ir  be  Boparated  therefrom  by  an  estate  or  estates  interveiua£ ; 
for  otherwise  there  could  be  no  remedy  agaiast  collusive  waste : 
Tracy  v.  Tracy,  1  Vem.  23  ;  Perrot  v.  Perrot,  3  Atk.  94 ;  Farrant 
V.  Lovel,  3  Atk.  723 ;  Davis  v.  Leo,  6  Ves.  784 ;  Birch- Wolfe  v. 
Birch,  9  L.  R  Eq.  683;  Gwaltney  v.  Gwaltney,  119  Ind.  144; 
Demiett  v.  Dennett,  43  N.  H.  499 ;  Mayo  v.  Feaster,  2  McCord 
Ch.  (S.  Car.)  137..  An  injunction  to  stay  waste  will  also  be 
granted  in  favor  of  an  infant  iwventre  sa  mh-e :  Wallis  v,  Hodson, 
2  Atk.  117 ;  and  of  a  partner :  Marshall  v,  Watson,  25  Beav. 
501 ;  and  a  judgment  creditor  or  the  purchaser  at  an  execution 
sale  may  enjoin  the  commission  of  waste  upon  the  lands  cov- 
ered by  the  lien  of  the  judgment:  Thompson  v.^  Lynam,  1  DeL 
Ch.  64 ;  Hughlett  v.  Harris,  1  Del.  Ch.  349 ;  Jones  v.  Britton^ 
102  N.  C.  166 ;  Basore  v.  Henkel,  82  Va.  474 ;  see,  however^ 
Leake  v.  Beckett,  1  Y.  &  J.  339 ;  Law  v,  Wilgees,  5  Biss.  (U.  S.> 
13.  This  right  is  given  in  some  states  by  statute :  see  Talbot  eu 
Chamberlin,  3  Paige  Ch.  (N.  Y.)  219;  Boyd  v.  Hoyt,  5  Paige 
Ch.  (N.  Y.)  65;  Bank  of  Utica  v.  Messereau,  7  Paige  Ch.  (N, 
Y.)  517;  Vandemark  v.  Schoonmaker, 9  Hun,  (N.  Y.)  16.  So^ 
when  land  has  been  conveyed  to  trustees  for  the  benefit  of  cred- 
itors, to  be  reconveyed  on  payment  of  the  debts,  grantees  of 
the  debtor  will  be  restrained  from  cutting  timber  on  the  land 
otherwise  than  for  purposes  of  good  husbandry  :  Webster  v. 
Peet,  97  Mich.  326. 

7.  Who  Will  be  Snioined    From  Committing  Waste.— A 

tenant  for  life  may  be  restrained  at  the  suit  of  any  remainder- 
man, either  vested  or  contingent,  from  committing  either  volun- 
tary or  equitable  waste :  Tracy  v.  Tracy,  1  Vem.  23 ;  Vane  v. 
Lord  Barnard,  2  Vem.  738 ;  Blagrave  v.  Blagrave,  1  De  G.  & 
Sm.  252;  Lowndes  v,  Norton,  4  N.  R.  49,  452;  Ormonde  v^ 
Kynersley,  5  Madd.  369;  Leeds  v.  Amherst,  2  Phill.  Ch.  117; 
Turner  v.  Wright,  2  De  G.,  F.  &  J.  234 ;  Stanley  v.  Coulthurst, 
10  L.  R.  Eq.  259 ;  Dickinson  v,  Jones,  36  Ga.  97 ;  Duncombe  »• 
Pelt,  81  Mich.  332 ;  Hughes  v.  Burriss,  85  Mo.  660 ;  Williams  v. 
Peabody,  8  Hun,  (N.  Y.)  271;  Farabow  v.  Green,  108  N.  G* 
839 ;  Smith  v,  Poyas,  2  Desaus.  (S.  Car.)  65 ;  though  not  from 
committing  permissive  waste,  unless  perhaps  under  special  cir- 
cumstances :  Powys  V,  Blagrave,  4  De  G.,  M.  &  G.  448 ;  Lana* 
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downe  v.  Lansdowne,  1  J.  <&  W.  502;  Caldwall  v.  Baylis,  2 
Meriv.  408 ;  Marsh  v.  Wells,  2  Sitn.  &  Stu.  87 ;  Cannon  v. 
Barry,  59  Miss.  289.  A  dowress,  a  jointress,  and  a  tenant  by  the 
curtesy,  may  also  be  enjoined  from  wasting  the  estate :  Cook  p. 
Winford,  1  Eq.  Cas.  Abr.  221,  pi.  2 ;  Cooke  v.  Whaley,  1  Eq.  Cas. 
Abr.  400 ;  Williams  v,  Williams,  15  Ves.  419 ;  Childs  v.  Smith,  1 
Md.  Ch.  483 ;  Ware  v.  Ware,  6  N.  J.  Eq.  117 ;  Dalton  v.  Dalton,  7 
Ired.  Eq.  (N.  C.)  197 ;  but  one  tenant  in  common,  joint  tenant, 
or  coparcener,  will  not  be  restrained  at  the  suit  of  his  co-tenant 
from  committing  waste,  unless  he  is  insolvent,  or  a  suit  for  par- 
tition is  pending,  or  the  waste  is  actually  destructive  of  the 
^estate  and  not^  a  legitimate  enjoyment  thereof,  or  the  one 
who  commits  the  waste  holds  the  common  estate  as  tenant  of 
the  other  :  Goodwyh  v.  Spray,  Dick.  667 ;  Smallman  r.  Onions, 
S  Bro.  C.  C.  621 ;  Hole  v,  Thomas,  7  Ves.  589 ;  Twort  v,  Twort, 
16  Ves.  128 ;  Durham  <fe  Sunderland  Ry.  Co.  v.  Wawn,  3  Beav. 
119 ;  Arthur  v.  Lamb,  2  Dr.  <fe  Sm.  428  ;  Bailey  v.  Hobson,  5  L. 
R  Ch.  180 ;  Hihn  v.  Peck,  18  Cal.  640 ;  McCord  v.  Oakland 
Quicksilver  Min.  Co.,  64  Cal.  134 ;  Stout  v.  Curry,  110  Ind.  514 ; 
Russell  V.  Merchants'  Bank,  47  Minn.  286 ;  Weise  v.  Welsh,  30 
N.  J.  Eq.  431;  Hawley  v.  Clowes,  2  Johns.  Ch.  (N.  Y.)  122; 
Dodd  V,  Watson,  4  Jones  Eq.  (N.  C.)  48 ;  Bradley  r.  Reed,  2 
Pitts.  (Pa.)  519 ;  Jofmson  v,  Johnson,  2  HiU  Ch.  (S.  Car.)  277. 
A  tenant  in  common  in  remainder  may,  however,  be  enjoined 
from  the  commission  of  waste  in  a  case  where  he  would  have 
been  enjoined  if  he  had  been  in  possession ;  but  not  otherwise: 
Houghton  V.  Cooper,  6  B.  Mon.  (Ky.)  281 ;  MUes  v.  Miles,  32 
N.  H.  147. 


8.  Injunction  Against  LeBsee— Vendor— Mortgagor- 
«ee.— A  tenant  for  years  may  be  restrained  by  injunction  from  the 
use  of  the  demised  premises  in  a  manner  diflFerent  from  that 
specified  in  the  lease,  and  from  other  acts  of  waste,  even  though 
the  lease  contains  a  covenant  for  perpetual  renewal ;  but  not 
from  using  them  in  the  manner  contemplated  and  authorized 
by  the  terms  of  the  lease :  Pratt  v.  Brett,  2  Madd.  62  ;  Bonnett 
V.  Sadler,  14  Ves.  526 ;  Mayor  of  London  r.  Hedger,  18  Ves. 
355 ;  Purcell  v.  Nash,  1  Jones,  625 ;  Kimpton  v.  Eve,  2  Ves.  A 
B.  349 ;  Curtown  v.  Ward,  1  Sch.  &  Lef.  8 ;  Hunt  v.  Browne, 
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Sau.  &  Sc.  178 ;  Mansfield  v.  Crawford,  9  Ir.  R.  Eq.  271 ;  Cop- 
pinger  v,  Gubbins,  9  Ir.  Eq.  Rep.  304 ;  Maunsell  v,  Hort,  11  Ir.  R. 
Eq.  478  ;  McDaniel  v,  Callan,  75  Ala.  327  ;  Jungennan  v.  Bovee, 
19  Cal.  354 ;  SUva  v.  Garcia,  65  Cal.  591 ;  Wilda  v,  Layton, 
1  Del.  Ch.  226 ;  Powell  v.  Cheshire,  70  Ga.  367 ;  Godfrey  v. 
Black,  39  Kans.  193 ;  Baugher  v.  Crane,  27  Md.  36 ;  Crowe  v. 
Wilson,  65  Md.  479 ;  Douglass  v.  Wiggins,  1  Johns.  Ch.  (N.  Y.) 
435 ;  Steward  v.  Winters,  4  Sandf.  Ch.  (N.  Y.)  587 ;  Davenport 
V.  Magoon,  13  Oreg.  3  ;  Poertner  v.  Russel,  33  Wis.  193 ;  Brock 
V,  Dole,  66  Wis.  142 ;  and  vice  versa,  a  lessee  is  entitled  to  an  in- 
junction against  his  lessor,  if  the  latter  interferes  with  the  proper 
-enjoyment  of  the  premises  demised,  and  commits  or  threatens 
waste  to  the  lessee's  injury :  Jackson  v.  Cator,  5  Ves.  688 ; 
•Gearns  v.  Baker,  10  L.  R.  Ch.  355  ;  Walker  v.  Walker,  51  Ga. 
22;  Westmoreland  &  Cambria  Nat.  Gas  Co.  v.  DeWitt,  130 
Pa.  235.  Similarly,  a  vendor  may  enjoin  a  vendee  in  possession 
before  payment  of  the  purchase  money,  or  under  a  violated 
<x)ntract  of  sale,  from  committing  waste,  if  his  security  is  thereby 
impaired ;  and  a  vendee  may  restrain  the  vendor  in  possession : 
Crockford  v.  Alexander,  15  Ves.  138 ;  Casamajor  v.  Strode,  1 
Sim.  &  Stu.  381 ;  Petley  v.  Eastern  Counties  R.  R.  Co.,  8  Sim. 
483 ;  Moses  v.  Johnson,  88  Ala.  517 ;  Tufts  v.  Little,  56  Ga. 
139 ;  McCaslin  v.  State,  44  Ind.  151 ;  Holmberg  r.  Johnson,  45 
Kans.  107 ;  Staats  v.  Freeman,  6  N.  J.  Eq.  490 ;  Core  v.  Bell, 
"20  W.  Va.  174 ;  and  the  same  is  true  as  between  mortgagor 
and  mortgagee :  Farrant  i\  Lovel,  3  Atk.  723 ;  Hardy  v.  Reeves, 
4  Ves.  479 ;  Sandon  r.  Hooper,  6  Beav.  246 ;  Bagnall  v.  Villar, 
12  Ch.  D.  812 ;  Malone  v.  Marriott,  64  Ala.  486 ;  Mitchell  v, 
Amador  Canal  Co.,  75  Cal.  464  ;  Cooper  v,  Davis,  15  Conn.  556 ; 
Dorr  V.  Dudderar,  88  111.  107  ;  Gray  t?.  Baldwin,  8  Blackf.  (Ind.) 
164 ;  Harris  v,  Bannon,  78  Ky.  568 ;  Brown  v.  Stewart,  1  Md. 
Ch.  87;  Salmon  v.  Clagett,  3  Bland  Ch.  (Md.)  125;  Moriarty 
V.  Ashworth,  43  Minn.  1 ;  VanDerveer  v.  Tallman.  1  N.  J.  Eq. 
"9 ;  Capner  v.  Pleminp:ton  Min.  Co.,  3  N.  J.  Eq.  467  ;  Phoenix  v. 
Clark,  6  N.  J.  Eq.  447 ;  Brady  v.  Waldron,  2  Johns.  Ch.  (N.  Y.) 
148 ;  Robinson  v.  Preswick,  8  Edw.  Ch.  (N.  Y.)  246 ;  Cahn  v, 
Hewsey,  8  Misc.  Rep.  (N.  Y.)  384 ;  Martin's  Appeal,  (Pa.)  9 
Atl.  Rep.  490 ;  Dunlap  v.  Hedges,  35  W.  Va.  287 ;  Scott  v. 
Webster,  60  Wis.  58 ;  Taylor  v.  Collins,  51  Wis.  123.  A  devisee  in 
43 
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fee,  subject  to  an  executory  devise  over,  may  be  restrained 
from  the  commission  of  equitable  waste:  Turner  v,  Wright, 
2  De  G.,  F.  &  J.  234 ;  Farabow  v.  Green,  108  N.  C.  339,  contra, 
Matthews  v.  Hudson,  81  Ga.  120;  and  an  insolvent  debtor 
whose  land  has  been  attached  in  a  suit  at  law  may  be  enjoined 
from  wasting  it  during  the  pendency  of  the  suit ;  Camp  v.  Bates, 
11  Conn.  51. 

9.  Aooount  for  Past  Waste.— On  the  ground  of  preventing  a 
multiplicity  of  suits,  fequity,  when  it  has  taken  jurisdiction  of  a 
cause  for  the  purpose  of  enjoining  waste,  will  also  grant  an  account 
of  past  waste;  but  not  in  an  action  where  an  injunction  will 
not  lie,  unless  the  remedy  at  law  would  be  inadequate :  Jesus 
College  V,  Bloom,  3  Atk.  263 ;  Smith  v.  Cooke,  3  Atk.  381 ;  Par- 
rott  V.  Palmer,  3  My.  &  K.  632 ;  Gent  v.  Harrison,  Johns,  517 ; 
Pulteney  v,  Warren,  6  Ves.  89;  Grierson  v.  Eyre,  9  Ves.  346; 
McCord  V.  Oakland  Quicksilver  Min.  Co.,  64  Cal.  134 ;  Phillips  v. 
Allen,  7  Allen,  (Mass.)  115;  Lippincott  v.  Barton,  42  N.  J.  Eq. 
272 ;  Johnson  v,  Johnson,  2  Hill  Ch.  (S.  Car.)  277.  Accordingly, 
an  account  will  be  granted  against  the  assets  of  a  remainderman 
in  fee,  who  colludes  with  the  tenant  for  life  in  committing  waste 
before  the  vesting  of  a  contingent  remainder :  Garth  v.  Cot- 
ton, 3  Atk.  751 ;  and  in  all  cases  of  equitable  waste,  against  the 
assets  of  a  deceased  wrongdoer,  though  an  account  cannot  be 
had :  Lansdowne  v,  Lansdowne,  1  Madd.  116 ;  Leeds  v.  Amherst, 
2  Phill.  Ch.  117 ;  Morris  v.  Morris,  3  De  G.  &  J.  323 ;  Blake  v. 
Peters,  1  De  G.,  J.  &  S.  345.  This  is  the  proper  remedy  for  a 
tenant  in  common,  joint  tenant  or  coparcener,  whose  co-tenant 
has  wasted  the  estate :  Martyn  v,  Knowllys,  8  T.  R.  145 ;  Bent- 
ley  V.  Bates,  4  Y.  &  Coll.  182 ;  Darden  v.  Cowper,  7  Jones  L.  (N. 
C.)  210;  and  a  sole  legatee  or  devisee  may  gain  relief  in  this 
way :  Stoudenmire  r.  De  Bardelaben,  85  Ala.  85 ;  but  a  mesne 
remainderman  for  life,  though  entitled  to  an  injunction,  has  no 
such  interest  as  will  entitle  him  to  call  for  an  account :  Pigot  r. 
Bullock,  1  Ves.  Jr.  479.  An  executor  cannot  maintain  a  bill  for 
an  account  if  an  injunction  will  not  lie :  Lippincott  v.  Barton, 
42  N.  J.  Eq.  272. 

10.  Legal  Waste  of  Timber.— The  cutting  of  timber  is  regarded 
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as  such  an  irreparable  injury  to  the  freehold,  that  a  court  of 
equity  will  restrain  it  by  injunction,  even  when  both  parties 
claim  title,  and  pending  an  action  to  try  a  disputed  title,  if  the 
timber  constitutes  the  chief  value  of  the  land,  and  the  defendant 
is  unable  to  respond  in  damages  :  Hicks  v.  Michael,  15  Cal.  107 ; 
Robertson  v,  Meadors,  73  Ind.  43 ;  Peak  v.  Hayden,  3  Bush,  (Ky.) 
125 ;  Butman  v.  James,  34  Minn.  547 ;  Piper  v.  Piper,  38  N.  J. 
Eq.  81 ;  Kane  v.  Vanderburgh,  1  Johns.  Ch.  (N.  Y.)  11 ;  Smith  & 
Fleck's  Appeal,  69  Pa.  474 ;  Kinsler  u.  Clarke,  2  HiU  Ch.  (S. 
Car.)  617 ;  and  when  once  it  has  assumed  jurisdiction  for  the 
purpose  of  restraining  waste,  the  court  will  do  complete  justice  by 
decreeing  an  account  and  satisfaction  for  the  waste  already  com- 
mitted, if  the  plaintiff  has  the  absolute  title  to  the  premises  : 
Fleming  v,  Collins,  2  Del.  Ch.  230.  A  devisee  under  a  will  will 
be  restrained  from  cutting  timber  pending  an  appeal  A-om  a 
decree  determining  his  rights  as  devisee :  Wright  v,  Atkyns,  1 
Ves.  &  B.  313  J  a  judgment  debtor  will  be  restrained  at  the  suit 
of  the  creditor  from  cutting  and  removing  timber  from  his  land 
for  gain,  though  the  land  be  exempt  as  a  homestead :  Jones  v. 
Britton,  102  N.  C.  166 ;  and  a  lessee  who  has  covenanted  to  plant 
the  demised  premises  with  trees  will  be  enjoined  from  cutting 
them :  Bernard  v,  Meara,  12  Ir.  Ch.  Rep.  389.  But  the  proper 
thinning  out  of  trees  to  enhance  the  value  of  the  rest  is  not  waste : 
Cowley  V.  Wellesley,  1  L.  R.  Eq.  656;  nor  is  the  cutting  of 
young  trees  or  saplings,  which  have  not  attained  sufficient 
height  to  be  ranked  as  timber :  Dunn  v.  Bryan,  7  Ir.  R.  Eq.  143 ; 
nor  the  removal  of  timber  so  as  to  fit  the  land  for  pasture  or 
cultivation,  if  the  value  of  the  inheritance  is  not  thereby  de- 
creased, and  the  removal  is  according  to  the  rules  of  good  hus- 
bandry: Wilkinson  v.  Wilkinson,  59  Wis.  557.  In  order  to 
warrant  the  granting  of  an  injunction  in  such  cases,  moreover, 
it  must  appear  that  the  injury  will  be  irreparable,  and  that  the 
defendant  is  unable  to  respond  in  damages :  Green  v.  Keen,  4 
Md.  98 ;  Kerlin  v.  West,  4  N.  J.  Eq.  449 ;  and  it  will  not  be 
granted  merely  to  restrain  past  waste :  Southard  v,  Morris  Canal 
&  Bkg.  Co.,  1  N.  J.  Eq.  518 ;  nor  when  the  defendant  claims 
both  title  and  possession  :  Shreve  v.  Black,  4  N.  J.  Eq.  177. 

IL  Equitable  Waste  of  Timber.— It  is  difficult  to  draw  the 
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line  between  legal  and  equitable  waste  of  timber ;  but  it  is  gen- 
erally admitted  that  the  cutting  of  such  trees  as  are  distinctively 
used  for  making  timber  will  be  legal  waste,  while  the  cutting  of 
such  as  are  valuable  only  for  ornament  will  be  equitable  waste: 
Downshire  v.  Sandys,  6  Ves.  107;  Williams  v,  McNamara,  8 
Ves.  70;  Burges  t7.  Lamb,  16  Ves.  174.  As  some  trees  may  be 
both  ornamental  and  useful,  the  intent  of  the  ancestor  ought  to 
govern  the  decision  of  the  question  ;  and  yet,  as  a  tree  growing 
in  an  open  field  or  glade  often  becomes  unfit  for  timber  by 
reason  of  the  manner  of  its  growth,  the  position  it  occupies 
should  also  be  considered :  Mahon  v.  Stanhope,  3  Madd.  523  n. ; 
Marker  v.  Marker,  9  Hare,  1.  The  destruction  of  shrubbery 
should  also  be  regarded  as  equitable  waste,  for  it  produces  an 
injury  to  the  inheritance;  and  the  rule  has  been  extended 
to  cover  the  cutting  of  undergrowth,  if  destructive :  Hole  v. 
Thomas,  7  Ves.  589 ;  Brydges  v,  Stephens,  6  Madd.  279 ;  and  of 
saplings,  if  done  at  unreasonable  times  :  Hole  v,  Thomas,  7  Ves. 
689 ;  and  of  young  trees  not  yet  fit  for  timber.  But  in  the  latter 
case  it  must  be  shown  that  the  cutting  is  an  actual  injury  to  the 
inheritance,  and  not  merely  that  it  is  imprudent :  Aston  v,  Aston, 
1  Ves.  Sr.  265 ;  Peirs  v,  Peirs,  1  Ves.  Sr.  521 ;  Tamworth  v.  Ferrers, 
6  Ves.  419 ;  and  the  tenant  for  life  may  thin  out  ornamental 
timber  without  being  liable  for  waste :  Copley's  Case,  3  Madd. 
525  n.  Trees  which  have  been  planted  for  protection,  as  well 
as  those  meant  to  conceal  objects  from  view,  are  within  the 
doctrine  of  equitable  waste :  Tamworth  v,  Ferrers,  6  Ves.  419 ; 
Day  V.  Merry,  16  Ves.  375 ;  but  trees  planted  for  profit  are  not: 
Hfdliwell  V.  Phillips,  4  Jur.  N.  S.  608.  This  would  seem  to  ex- 
clude fruit  trees ;  but  as  the  ^'  profit "  which  forms  the  basis  of 
distinction  seems  to  be  that  derived  from  the  sale  of  the  trees  as 
timber,  fruit  trees,  which  ^re  useless  for  timber,  should  be  held 
to  be  within  the  equitable  rule,  as  they  have  been  held  to  be 
within  the  legal  doctrine:  Littler  v,  Thomson,  2  Beav.  129; 
Silva  V.  Garcia,  65  Cal.  591. 
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Wm^BiU  to  Confltrue— Venue— Jarisdiction  —  Pre- 
smnption— Instructions—ESTidence. 

CROSSON  ET  AL.  V.  DWYER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  23  1895.) 

(30  S.  W.  Rep.  929.) 

Rev.  Stat  Tex.  Art.  1198,  {  6,  providing  that  suit  against  an  executor 
to  establish  a  **  money  demand  "  must  be  brought  in  the  county  in  which 
the  estate  is  administered,  does  not  include  a  bill  against  an  executor  for 
the  construction  of  a  will. 

In  Texas,  the  existence  of  a  trust  is  not  essential  to  give  a  court  juris- 
diction of  a  proceeding  to  construe  a  will. 

When  a  testator  has  adult  children  by  a  first  marriage,  and  minor 
children  by  a  second  marriage,  a  devise  to  his  wife  in  trust  for  ''our 
minor  children '' during  minority,  after  which  the  property  is  to  be 
divided  among  ''our  children,''  will,  in  the  absence  of  evidence  of  an 
intention  to  disinherit  the  first  set  of  children,  include  them  in  the 
division. 

In  the  absence  of  a  clear  intention  to  the  contrary,  a  testator  who 
devises  community  property  will  be  presumed  to  refer  only  to  his  own 
interest  in  the  property. 

On  a  bill  to  construe  a  will,  a  charge  that  if  the  jury  find  that  the  will 
"admits  of  two  equally  probable  constructions,''  etc.,  does  not  assume 
that  there  are,  or  may  be,  two  equally  probable  constructions,  and  does 
not  shift  the  burden  of  proof. 

The  impressions  of  a  witness,  formed  from  what  he  had  heard  testator 
say,  and  from  a  general  acquaintance  with  him,  are  inadmissible  to  ex- 
plain testator's  intention. 

On  an  interrogatory  as  to  whether  the  children  of  testator  by  his 
second  wife  were  minors,  a  part  of  the  answer,  which  explained  the  way 
testator  referred  to  his  children  by  the  different  wives,  was  properly 
stricken  out  as  not  responsive. 

Where  there  was  nothing  in  the  pleadings  or  charge  on  which  to  base 
a  judgment  that  the  property  devised  belonged  to  the  community,  and 
the  sole  issue  presented  to  the  jury  was  whether  plaintiffs  were  devisees 
under  the  will,  and  the  jury  found  for  plaintiffs,  a  judgment  declaring  all 
the  property  community  estate  was  not  responsive  to  the  verdict. 
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Appeal  from  District  Court,  Bexar  county ;  W.  W.  King, 
Judge. 

Proceeding  by  F.  B.  Dwyer  and  others  against  Lizzie 
Crosson  and  others  for  the  construction  of  a  wilL  From 
the  judgment,  defendants  appeal.    Affirmed  in  part. 

John  A.  and  N.  0.  Qreen  and  Thomas  H.  Franklin,  for 
appellants. 

Buckler  and  Martin,  for  appellees. 

Fly,  J. — Appellees  Thomas  B.  Dwyer,  his  wife,  Katie 
Dwyer,  C.  L.  Nevill  and  his  wife,  S.  E.  Nevill,  who  were 
plaintiffs  in  the  court  below,  instituted  this  suit  in  the  dis- 
trict court  of  Bexar  county  for  the  purpose  of  obtaining  a 
construction  of  the  will  of  George  Crosson,  Sr.,  under  the 
provisions  of  which  they  claimed  an  interest  in  the  estate 
left  by  him.  It  was  also  claimed  by  them  that  a  portion  of 
the  property  left  by  George  Crosson,  Sr.,  was  his  separate 
estate.  Mrs.  Lizzie  Crosson,  one  of  the  appellants,  in  her 
answer,  claimed  that  all  the  property  was  the  community 
estate  of  herself  and  her  deceased  husband,  George  Crosson, 
Sr. ;  that  she  owned  in  her  own  right  one-half  of  the  whole 
estate ;  and  that  one-half  of  the  said  George  Crosson's  one- 
half  community  interest  had  been  devised  to  her  by  the 
will.  The  remaining  one-fourth  she  claimed,  under  the 
will,  for  her  minor  children.  The  testimony  shows  that 
Katie  Dwyer  and  S.  E.  Nevill  were  the  daughters  of  George 
Crosson,  Sr.,  and  his  first  wife,  who  died  when  one  of  her 
children  was  between  three  and  four  years  old,  and  the  other 
six  months  old.  George  Crosson,  Sr.,  married  Mrs.  Lizzie 
Crosson,  his  second  wife,  in  1866,  and  by  her  he  had  six 
children,  to  wit,  John,  George,  Mamie,  Thomas,  Lizzie,  and 
Charles,  all  except  the  first  two  being  minors  when  this  suit 
was  instituted.  All  of  them  were  minors  when  the  father 
died,  in  1885.  George  Crosson,  Sr.,  left  a  will,  which  was 
duly  probated.     This  will  was  as  follows :  "  In  the  name  of 
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Ood,  amen :  I,  George  Crosson^  of  the  county  of  Presidio,  in 
the  state  of  Texas,  but  at  present  residing  in  the  city  of  San 
Antonio,  county  of  Bexar,  in  said  state  of  Texas,  being  of 
sound  and  disposing  mind  and  memory,  but  knowing  the 
uncertainty  of  human  life,  do  declare  the  following  to  be 
my  last  will  and  testament,  revoking  all  former  wills,  testa- 
ments, or  codicils,  made  by  me :  Item  1st.  I  give  and  be- 
queath to  my  dear  wife,  Lizzie  Crosson,  all  my  property, 
real  and  personal  and  mixed,  situated  in  the  county  of  Pre- 
sidio, and  state  of  Texas,  or  elsewhere,  to  be  held  and  con- 
trolled absolutely  by  her,  as  her  own,  for  the  purpose  of 
support  to  herself,  and  the  support  and  education  of  our 
minor  children.  This  absolute  control  to  continueuntil  our 
youngest  child  shall  attain  his  or  her  majority.  Item  2d. 
After 'our  youngest  living  child  shall  have  attained  his  or 
her  majority,  I  desire  that  a  partition  of  all  my  estate  shall 
be  made ;  one-half  to  go  to  my  wife,  Lizzie  Crosson,  and 
vest  absolutely  in  her,  or  in  the  event  of  her  death,  as  she 
may  determine.  The  remaining  one-half  to  go,  share  and 
share  alike,  to  our  children,  or  their  next  of  kin.  Item  3d. 
I  desire  that  my  wife  shall  act  as  my  executrix  of  this  my 
last  will  and  testament,  and  that  she  shall  not  be  required 
to  give  bond  and  security  of  any  kind  as  my  executrix,  and 
that  no  action  shall  be  taken  by  the  probate  or  other  court 
npon  this  my  last  will  and  testament,  beyond  the  probate 
«nd  recording  the  same,  and  the  filing  of  an  inventory  of 
my  estate.  Item  4th.  I  desire  and  authorize  my  executrix, 
Lizzie  Crosson,  and  give  her  full  power,  at  any  time  she 
may  think  proper,  to  sell  and  alienate  all  or  any  portion  of 
my  estate ;  converting  the  same  into  money  or  other  property, 
to  be  held  and  enjoyed  by  her  as  stated  in  item  1st.  Item 
5th.  Relying  upon  and  trusting  to  the  good  judgment  of  my 
executrix,  and  her  desire  to  protect  the  interests  of  our 
children,  I  declare  it  to  be  my  intention  and  wish  that  she 
ishall  not  be  responsible  for  the  management  of  my  estate, 
nor  required  to  render  any  account  of  receipts  or  expendi- 
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tures  during  the  management  of  the  same.  Item  6th.  I 
desire  and  hereby  appoint  my  executrix,  Lizzie  Crosson,  the 
sole  guardian  of  the  estate  and  persons  of  our  minor  children 
until  they  shall  obtain  their  majority.  In  testimony  whereof 
I  hereunto  sign  my  name  in  the  city  of  San  Antonio,  Texas, 
this  2d  day  of  November,  1885,  in  the  presence  of  Thomas 
J.  Devine  and  W.  S.  Smith,  who  witness  the  same  at  my 
request,  in  my  presence.  [Signed]  George  Crosson."  The 
evidence  tends  to  show  that  all  of  the  property  was  com* 
munity  estate,  but  the  evidence  is  not  so  clear  on  that  sub* 
ject  as  it  might  be.  If  the  $5,000  obtained  for  the  place  in 
San  Antonio  was  the  separate  property  of  George  Croason^ 
the  sheep  bought  with  the  money  would  be  his  separate- 
estate  ;  and,  while  it  might  be  inferred  that  the  original 
sheep  are  all  dead,  the  testimony  does  not  show  it.  *  Mrs. 
Crosson  resided  in  Bexar  county,  and  the  district  court 
therein  was  not  precluded  from  jurisdiction  of  the  case  by 
§  6,  Art.  1198,  Rev.  St.,  which  provides  that "  where  the  suit 
is  against  an  executor,  administrator,  or  guardian  as  such,  to- 
establish  a  money  demand  against  the  estate  which  he  rep- 
resents, in  which  case  the  suit  must  be  brought  in  the 
county  in  which  such  estate  is  administered."  This  section, 
inserted  by  the  codifier8,is  quite  different  from  article  1423, 
Pasch.  Dig.,  which  was  broad  enough  to  cover  every  class  of 
case  against  the  persons  named.  The  old  section  is  as  fol- 
lows :  ''  In  cases  of  executors,  administrators,  or  guardians 
of  an  estate,  or  trustees,  who  must  be  sued  in  the  county  in 
which  the  estate  is  administered.''  It  is  clear  that  the  cod- 
ifiers  intended  to  limit  the  exception  embodied  in  §  6  to  one 
class  of  cases,  namely,  "  money  demands."  We  are  of  the 
opinion  that  independent  executors  are  included  within  the 
operation  of  either  law,  but  the  law  now  in  force  does  not 
hold  within  its  purview  cases  like  the  one  we  are  now  con- 
sidering. It  will  fall  under  the  operation  of  the  general 
law,  that  no  person  who  is  an  inhabitant  of  this  state  shall 
be  sued  out  of  the  county  in  which  he  has  his  domicile. 
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The  petition  in  this  case,  while  alleging  mismanagement 
and  waste  of  the  estate,  prays  for  nothing  but  a  construction. 
of  the  will,  and  is  in  fact  a  suit  brought  for  no  other  pur- 
pose than  to  obtain  a  construction  of  the  will,  and  a  deter- 
mination of  plaintiff's  relation  to  it.  It  has  been  held  in 
a  number  of  states  that  the  special  equitable  jurisdiction  tO' 
construe  wills  is  simply  an  incident  of  the  general  jurisdiction 
oyer  trusts,  and  that  a  court  of  equity  will  not  entertain  juris- 
diction of  a  suit  brought  for  no  other  purpose  than  to  obtain 
a  construction  of  a  will  without  a  prayer  for  any  other  relief. 
The  trust  relation,  either  express  or  implied,  is  held,  by  this- 
line  of  cases,  essential  to  jurisdiction :  3  Pom.  Eq.  Jur. 
8  156.  In  Texas,  however,  a  broader  and  more  comprehen- 
sive view  is  taken  of  the  matter  of  jurisdiction,  and  the 
existence  of  a  trust,  expressed  or  implied,  is  not  made  the- 
test  of  jurisdiction :  Parker  v,  Parker,  10  Tex.  83 ;  Smith  v.. 
Smith,  11  Tex.  102;  Purvis  v.  Sherrod,  12  Tex.  140;  Howze 
V.  Howze,  14  Tex.  232 ;  Little  v.  Birdwell,  21  Tex.  598 ; 
Becton  v.  Alexander,  27  Tex.  659 ;  Hawes  v.  Foote,  64  Tex. 
22 ;  Groesbeck  v.  Groesbeck,  78  Tex.  668,  14  S.  W.  Rep. 
792.  In  the  case  we  are  considering,  it  is  alleged  that  plain- 
tiffs are  entitled  to  a  share  in  the  estate ;  th^  the  executrix 
denied  their  right,  and  was,  with  the  proceeds  of  the  estate,. 
buying  other  property,  taking  the  title  in  her  own  name— 
and  they  pray  for  a  construction  of  the  will,  and  that  their 
status  be  fixed  in  relation  thereto.  The  terms  of  the  will 
show  the  existence  of  a  trust;  and  whether  we  take  the- 
position  taken  by  some  of  the  states,  that  the  existence  of  a 
trust  must  be  shown  to  obtain  jurisdiction,  or  the  Texas 
view,  which  is  sustained  by  the  supreme  judicial  tribunals 
of  a  number  of  states,  that  the  existence  of  a  trust  is  not 
essential  to  give  courts  jurisdiction  to  construe  a  will,  the 
district  court  of  Bexar  county  had  jurisdiction  of  the  case. 
The  question  of  whether,  in  conjunction  with  the  construc- 
tion of  the  will,  the  court  had  power  to  take  action  upon  any 
mismanagement  or  waste  of  the  estate,  or  whether  that 
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jurisdiction  is  conferred  upon  the  county  court  alone  by 
articles  •1944-1947,  Rev.  St.,  need  not  be  passed  upon  in 
this  case,  for  the  reason  that  there  is  no  prayer  for  affirma- 
tive relief  against  such  waste  or  mismanagement,  and  the 
question  was  not  submitted  to  the  jury. 

The  chief  end  to  be  attained  in  arriving  at  a  just  and 
equitable  construction  of  a  will  is  to  ascertain  the  intention 
of  the  testator,  as  expressed  in  the  words  of  the  will.  All 
rules  of  construction  should  bend  to  this,  the  prime  object 
of  the  investigation.  With  this  object  in  view,  evidence 
would  be  admissible  of  the  circumstances  and  environ- 
ments with  which  the  testator  was  surrounded  at  the  time 
of  making  the  will.  Parol  testimony  thus  becomes  admis- 
sible to  show  the  situation  of  the  testator,  in  his  relations  to 
persons  or  things  about  him,  just  as  it  would  be  permissible 
in  arriving  at  the  interpretation  of  any  other  ambiguous 
written  instrument.  Indeed,  the  rules,  in  connection  with 
wills,  governing  the  admission  of  extraneous  evidence,  are, 
under  later  authority,  identical  with  those  applicable  to  any 
written  instrament  Thus,  in  the  case  we  are  considering, 
evidence  throwing  light  upon  who  was  intended  by  the 
expression  "  oijr  children,"  used  in  the  will,  would  be  admis- 
sible. In  order  to  arrive  at  the  intention  of  the  author  of  the 
will,  it  became  necessary  to  ascertain  who  were  the  persons 
comprehended  under  the  term  "our  children;"  and,  if 
this  was  left  in  doubt  by  the  terms  of  the  will  itself,  parol 
testimony  became  not  only  permissible,  but  necessary.  It 
was  shown  by  parol  testimony  that  the  testator,  George 
Orosson,  had  eight  children, — ^two  by  the  first  and  six  by 
the  last  wife.  When  the  second  marriage  took  place,  the 
children  by  the  former  marriage  were  very  young,  and  were 
reared  bv  the  second  wife.  The  kindest  and  most  cordial 
relations  at  all  times  existed  between  the  father  and  step- 
mbther  and  the  older  children.  There  is  nothing  to  indi- 
cate a  desire  to  disinherit  the  offspring  of  the  first  marriage, 
unless  the  language  of  the  will  itself  does  so.     The  laws 
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of  Texas,  in  the  absence  of  a  will  making  a  different  dis- 
position of  the  property,  made  the  children  of  George 
Crosson,  by  his  first  wife,  heirs  to  an  equal  portion  with 
the  children  of  the  last  marriage,  in  his  half  of  the  com- 
munity estate ;  and,  in  order  to  divert  the  property  from 
its  natural  and  legal  course,  there  should  be  "  either  an 
express  devise  or  necessary  implication, — ^such  implication 
importing,  not  natural  necessity,  but  so  strong  a  probability 
than  an  intention  to  the  contrary  cannot  be  supposed :" 
2  Jarm.  Wills,  p.  741 ;  Beach,  Wills,  §  334 ;  In  re  Hoch's 
Estate,  (Pa.)  26  Atl.  Rep.  610.  It  will  be  noted  that  it  was 
shown  by  parol  testimony  that,  when  the  will  was  executed, 
all  the  children  by  the  second  marriage  were  minors ;  and 
some  light  is  thrown  upon  the  intention  of  the  testator  in 
using  the  tenn  "  our  children  "  by  a  distinction  that  seems 
to  be  drawn  in  the  will  between  "  our  children  "  and  "  our 
minor  children."  If  all  the  children  were  minors,  there 
would  have  been  no  purpose  subserved  in  drawing  a  dis- 
tinction between  the  minors  and  another  class.  It  may  be 
argued,  however,  that  the  term  "  minor  children  "  is  used 
for  the  purpose  of  restricting  the  maintenance  and  support 
provided  for  in  the  will  to  the  children  of  the  second  mar- 
riage ;  but  this  construction  cannot  obtain,  for  in  the  sixth 
item  it  is  provided  that  Mrs.  Crosson  should  be  sole  guardian 
"  of  the  estate  and  persons  of  our  minor  children  until 
they  shall  attain  their  majority."  The  testator  evidently 
had  in  mind  that  there  were  children  who  had  reached 
majority,  as  well  as  minors,  who  would  take  under  the  will. 
A  will  employing  the  same  words,  the  testator  having  two 
sets  of  children,  was,  in  1893,  construed  by  one  of  the 
orphans'  courts  of  Pennsylvania,  and  it  was  held  that"  our 
children "  meant  the  children  of  both  marriages.  The 
court  said  :  "  Who  were  the  intended  beneficiaries  under 
the  will  was,  at  first  blush,  regarded  as  a  difiicult  question  ; 
but  further  reflection  has  led  the  court  to  the  conclusion 
that  the  children  of  testator  by  his  first  wife,  as  well  as 
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those  by  his  third,  should  be  classed  amongst  them.  It 
must  be  assumed,  in  the  absence  of  a  clear  provision  to  the 
contrary,  that  Mr.  Wampler  intended  to  treat  his  children 
alike.  Doubt  in  the  construction  must  be  resolved  in 
favor  of  equality  amongst  all:"  In' re  Wampler's  Estate, 
(July  6,  1895,)  40  Pittsb.  Leg.  J.  (Pa.)  451.  This  opinion, 
coming  from  a  superior  court,  is  founded  upon  reason  and 
the  proper  rule  of  construction,  and,  as  such,  is  quite  per* 
suasive. 

The  evidence  tends  to  show  that  all  the  estate  was  the 
community  property  of  Mrs.  Crosson  and  her  husband,  and 
he  had  no  power  to  provide  for  any  but  the  disposition  of 
his  own  property ;  and  it  is  the  proper  rule  to  hold,  in  the 
absence  of  a  clear  intention  in  the  opposite  direction,  that 
there  was  no  intention  to  attempt  to  interfere  with  the  portion 
of  the  community  estate  belonging  to  his  spouse.  "  If  sus- 
ceptible of  such  construction,  the  language  of  a  testator 
ought  to  be  held  to  refer  to  his  own  interest  in  the  com- 
munity property,  rather  than  to  the  entire  property  owned 
in  common  by  husband  and  wife :"  Smith  v.  Butler^ 
85  Tex.  126,  19  S.  W.  Rep.  1083.  Under  the  application 
of  this  rule,  if  the  property  was  community,  when  a  parti* 
tion  of  the  estate  takes  place,  Mrs.  Crosson,  in  addition  to 
her  community  interest,  is  entitled  to  one-half  of  her  hus- 
band's interest.  The  points  raised  in  connection  with  the 
question  of  the  property  being  the  community  estate  can 
have  no  practical  bearing  on  the  decision  of  the  case,  so  far 
as  appellant,  Mrs.  Lizzie  Crosson,  is  concerned,  as  the  judg- 
ment of  the  court  adjudged  the  property  to  be  community 
property,  and  it  becomes  useless  for  her  to  insist  that  cer- 
tain charges  should  have  been  given,  presenting  that  ques- 
tion to  the  jury.  Mrs.  Crosson  obtained  in  the  judgment 
all  for  which  she  asked,  and  is  in  no  position  to  complain 
about  the  manner  in  which  that  conclusion  was  reached. 
The  minors,  however,  are  in  a  position  to  complain.  The 
issue  should  have  been  presented  as  to  them. 
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That  portion  of  the  charge  which  instructs  the  jury  that 
"  if,  in  cousideriug  the  language  of  the  will  by  the  light  of 
surrounding  circumstances  admitted  in  evidence,  you  find 
the  will  admits  of  two  equally  probable  constructions,  that 
one  should  be  adopted  which  admits  plaintiffs  as  legatees, 
rather  than  one  which  disinherits  them,"  is  not  open  to  the 
objection  that  it  is  assumed  that  there  are,  or  may  be,  two 
equally  probable  constructions  to*be  given  to  the  language 
of  the  will,  and  does  not  shift  the  burden  of  proof. 

The  impressions  which  may  have  been  produced  upon 
the  witness  Daley,  from  what  he  may  have  heard  the  testa- 
tor say,  and  from  his  general  acquaintance  with  him,  were 
properly  excluded  by  the  court. 

In  response  to  the  cross  interrogatory,  "  Is  it  not  true  that 
the  common  children  of  George  and  Lizzie  Crosson  were  all 
minors  at  the  time  of  his  death?  By  'common  chil- 
dren  '  is  meant  his  children," — appellants'  witness,  Haley, 
answered :  "  Yes.  By  '  common  children  to  both  *  I  under- 
stand to  mean  the  children  of  his  last  marriage,  to  wit, 
John,  George,  Mamie,  Tom,  Lizzie,  and  Charley.  George 
Crosson  always  called  Sallie  and  Katie  '  my  children,'  and 
the  other  children  by  his  wife  '  our  children.'  I  have  heard 
him  speak  of  them  in  that  way.  He  said  Mrs.  Crosson  was 
as  good  to  them  as  their  own  mother."  All  after  the  first 
sentence  in  this  answer  was  properly  stricken  out,  as  not 
responsive  to  the  interrogatory,  upon  written  objections  made 
by  appellees. 

The  verdict  was  as  follows :  "  We,  the  jury,  find  verdict 
for  the  plaintiffs."  Only  one  issue  was  presented  to  the 
jury, — as  to  whether  the  term  "  pur  children  "  meant  all  the 
children,  or  those  only  of  the  last  marriage.  Upon  this 
verdict  the  court  rendered  a  judgment  that  the  property 
was  community  estate ;  that  the  will  had  reference  alone  to 
the  testator's  half  of  the  estate;  that  Mrs.  Crosson  was 
entitled,  in  addition  to  her  one-half  of  the  estate,  to  one-half 
of  her  husband's  estate ;  and  that  the  balance  belonged,  in 
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equal  shares,  to  the  children  of  both  marriages.  The  judg- 
meut  is  not  responsive  to  the  verdict.  There  is  nothing  in 
the  pleadings  or  the  charge  upon  which  to  predicate  the 
judgment  that  the  whole  of  the  property  was  community 
pstate.  In  the  petition  it  is  alleged  that  a  portion  of  the 
property  was  the  separate  estate  of  George  Crosson,  and  in 
the  answer  there  is  nothing  setting  up  the  interest  to  which 
Mrs.  Crosson  is  entitled.  '  The  court  must  have  consulted 
the  evidence,  in  rendering  the  judgment,  but  this  is  not  per- 
missible :  Brient  u  Bruce,  (Tex.  Civ.  App.)  24  S.  W.  Rep. 
35.  Had  the  charge  instructed  the  jury  that  it  had  been 
proven  that  the  property  was  community,  and  that  Mrs. 
Crosson  was  entitlfed  to  one-half  of  her  husband's  community 
interest,  and  the  only  issue  for  them  to  determine  was 
whether  the  whole  of  the  children,  or  only  those  of  the  last 
marriage,  were  entitled  to  the  remaining  portion  of  the 
property,  this,  together  with  the  verdict,  would  form  a  basis 
for  the  judgment.  It  is  true  that  Mrs.  Crosson  has  received 
all  she  is  entitled  to  under  the  will,  and  the  appellees  are 
not  complaining;  but  there  are  minor  children  whose  inter- 
ests are  affected,  and  the  judgment  should  not  stand.  The 
judgment  is  reversed,  and  the  cau&e  remanded. 

James,  C.  J.,  disqualified,  not  sitting. 

On  Rehearing. 

(Feb.  27,  1895.) 

It  was,  in  effect,  held  in  our  original  opinion  in  this  case 
that  the  construction  placed  by  the  district  court  upon  the 
will  of  George  Crosson,  Sr.,  was  correct,  and  that  there  was 
no  error  in  adjudging  that  Mrs.  Lizzie  Crosson  was  entitled 
to  one-half  of  the  community  property,  and  one-half  of  her 
deceased  husband's  estate,  and  that  the  balance  belonged,  in 
equal  shares,  to  the  children  of  both  marriages.  The  only 
ground  for  reversal  was  that  the  judgment  declaring  that  all 
the  property  was  community  was  not  responsive  to  the  ver- 


CROSSON   v.    DWYER.  687 

diet.  It  is  therefore  our  opinion  that  the  former  judgment 
of  this  court  reversing  the  judgment  of  the  district  court 
should  be  set  aside,  and  that  the  judgment  of  the  district 
court,  in  so  far  as  it  declared  Mrs.  Lizzie  Crosson  entitled  to 
one-half  of  the  community  estate  and  one-half  of  the  estate 
of  George  Crosson,  Sr.,  and  that  the  remainder  of  the  com- 
munity estate  be  equally  divided  among  all  the  children  of 
both  marriages,  should  be  affirmed,  and  that  judgment  be 
here  rendered  declaring  all  the  property  community  estate, 
with  the  exception  of  any  that  may  remain  from  the  pro- 
ceeds of  the  $5,000  realized  from  the  sale  of  the  separate 
property  of  George  Crosson,  Sr.,  and  that  this  cause  be 
remanded  to  the  district  court  to  try  that  question  alone. 

BILL  TO  CONSTBUE  WILL. 

1.  JoriBdiction  of  Equity  to  Construe  Wills.— In  most  of  the 
United  States  the  jurisdiction  of  equity  over  the  administra- 
tion of  decedents'  estates  has  been  either  wholly  taken  away 
and  conferred  on  special  courts  of  probate,  or  has  been  so  lim- 
ited and  restricted  that  it  exists  merely  as  auxiliary  to  the 
principal  jurisdiction  of  the  latter.  This  has  also  deprived 
equity,  as  a  matter  of  course,  of  the  jurisdiction  of  the  English 
court  of  chancery  in  regard  to  the  construction  and  enforcement 
of  wills ;  but  in  its  stead  there  has  arisen,  from  the  necessity  of 
the  case,  a  special  jurisdiction  of  courts  of  equity  for  the  con- 
struction of  wills,  supplementary  to  the  functions  of  the  probate 
courts,  and  for  the  purpose  of  supplying  the  defects  which  exist 
in  this  r^ard  in  their  methods  and  remedies.  It  only  supplies 
the  deficiencies  of  the  probate  courts,  however ;  and  if  they  can 
grant  full  relief  in  the  premises,  equity  will  not-  entertain  the 
suit :  Garlock  v.  Vandevoort,  5  N.  Y.  Suppl.  737 ;  Higgins  v. 
Union  Trust  Co.,  10  N.  Y.  Suppl.  389.  This  is  especially  the 
case  in  Wisconsin,  where  it  is  held  that  the  probate  court  has 
full  power  to  construe  a  will :  Brook  v,  Chappell,  34  Wis.  419  ; 
Schaeflfner's  Appeal,  41  Wis.  260 ;  Wolf  v,  Schaefifner,  51  Wis. 
53.  When  it  has  assumed  jurisdiction  on  this  ground,  how- 
ever, equity  will  go  on,  and  give  full  relief  by  settling  the  ad- 
ministration :  Cowles  r.  Pollard,  51  Ala.  445 ;  Mallory  v.  Craige, 
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15  N.  J.  Eq.  73 ;  Youmans  v.  Youmans,  26  N.  J.  Eq.  149 ; 
Devereux  v,  Devereux,  81  N.  C.  12 ;  Wager  v.  Wager,  89  N.  Y. 
161 ;  Wood  V.  Hammond,  16  R.  I.  98.  But  such  an  action  can- 
not be  brought  when  the  executor  is  about  to  account,  in  order 
to  settle  questions  of  'distribution  merely  :  Powell  v.  Demming, 
22  Hun,  (N.  Y.)  237 ;  unless  the  question  involved  arises  under 
the  language  of  the  will:  e,  g,,  when  it  is  doubtful  whether  a 
will  which  provides  for  an  equal  distribution  of  the  estate  in- 
tends that  debts  of  distributees  to  the  estate  should  be  released, 
or  considered  as  part  of  the  assets  for  distribution :  Balsley  r. 
Balsley,  116  N.  C.  472.  It  will  never  lie  after  distribution  and 
final  settlement:  Miles  v.  Strong,  60  Conn.  393. 

2.  Jurisdiction  Only  in  Cases  of  Trust,  as  a  Oeneral  Bule.^ 

The  extent  of  this  jurisdiction  is  not  very  clearly  defined,  but 
the  prevailing  view  seems  to  be  that  it  is  simply  a  branch  of 
the  ordinary  jurisdiction  of  equity  over  trusts,  and  that,  so  far 
AS  real  estate  is  concerned,  it  will  not  be  exercised  except  when 
trust  relations  are  involved.  According  to  this  view,  a  court  of 
equity  will  not  entertain  a  suit  for  no  other  purpose  than  the 
<jonstruction  of  a  will  or  devise  of  real  estate,  without  praying 
further  relief,  and  will  not  use  its  powers  to  construe  a  will 
which  only  deals  'with  and  disposes  of  purely  legal  estates  and 
interests  in  realty,  and  makes  no  attempt  to  create  any  trust 
relation  in  respect  of  the  property  devised :  Clay  v.  Gurley,  62 
Ala.  14 ;  Carroll  v.  Richardson,  87  Ala.  605 ;  Whitman  r.  Fisher, 
74  111.  147 ;  Strubher  v.  Belsey,  79  111.  307 ;  Ix)ngwith  v,  Riggs, 
123  111.  258 ;  Webb  v,  Archibald,  128  Mo.  299 ;  Greeley  r. 
Nashua,  62  N.  H.  166 ;  Youmans  v,  Youmans,  26  N.  J.  Eq.  149  ; 
Benham  v.  Hendrickson,  32  N.  J.  Eq.  441 ;  Bowers  r.  Smith,  10 
Paige  Ch.  (N.  Y.)  193 ;  Emmons  r.  Cairns,  2  Sandf.  Ch.  (N.  Y.) 
.S69;  Onderdonk  v.  Mott,  34  Barb.  (N.  Y.)  106;  Wahrath  r. 
Handy,  24  How.  Pr.  (N.  Y.)  353 ;  Woodruff  v.  Cook,  47  Barb. 
(N.  Y.)  304 ;  Bailey  v.  Southwick,  6  Lans.  (N.  Y.)  356 ;  Kiah  v. 
Grenier,  56  N.  Y.  220 ;  Bailey  v,  Briggs,  56  N.  Y.  407 ;  Chip- 
man  V.  Montgomery,  63  N.  Y.  221 ;  Marlett  v.  Marlett,  14  Hun, 
(N.  Y.)  813  ;  Monarque  v,  Monarque,  80  N.  Y.  320 ;  Dill  v.  Wis- 
ner,  88  N.  Y.  153;  Crouse  v.  Wilson,  73  Hun,  (N.  Y.)  363; 
Ferrand  v,  Howard,  3  Ired.  Eq.  (N.  C.)  381 ;  Alsbrook  v.  Bad, 
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89  N.  C.  151 ;  Cozart  v.  Lyon,  91  N.  C.  282 ;  Bussy  v.  M'Kie,  2 
McCord  Ch.  (S.  Car.)  23.  But  if  a  question  as  to  the  meaning 
of  a  will  arises  collaterally  in  a  proceeding  of  which  equity  has 
jurisdiction,  it  will  determine  it,  so  far  as  us  necessary  to  the 
decision  of  the  cause:  Simmons  v,  Hendricks,  8  Ired.  Eq.  (N. 
C.)  84 ;  Gibbes  t?.  Elliott,  5  Rich.  Eq.  (S.  Car.)  327 ;  and  other 
courts  will  do  the  same :  Covert  v.  Sebern,  73  Iowa,  564.  In 
other  states,  the  jurisdiction  of  equity  to  construe  such  a  will  or 
devise  is  asserted  broadly  whenever  any  doubt  or  controversy 
arises  as  to  its  meaning,  without  regard  to  the  question  of  trust: 
Payne  v.  Payne,  18  Cal.  291 ;  Rosenberg  v.  Frank,  58  Cal.  387 ; 
Baldwin  v.  Bean,  59  Me.  481 ;  Hall  v.  Otis,  71  Me.  326  ;  Parker 
V.  Parker,  10  Tex.  83 ;  Smith  i?.  Smith,  11  Tex.  102;  Purvis  v. 
Sherrod,  12  Tex.  140 ;  Howze  v,  Howze,  14  Tex.  232  ;  Little  v. 
Birdwell,  21  Tex.  597;  Becton  v,  Alexander,  27  Tex.  659; 
Hawes  v.  Poote,  64  Tex.  22 ;  Groesbeck  v,  Groesbeck,  78  Tex. 
668. 

8.  What  Trusts  Give  Jurisdiction.— If  a  trust  is  involved, 
equity  will  always  entertain  a  direct  suit  for  the  construction  of 
a  will :  Sellers  v.  Sellers,  35  Ala.  235 ;  Belfield  v.  Booth,  63 
Conn.  299 ;  Whitman  v.  Fisher,  74  111.  147  ;  Longwith  v.  Riggs, 
123  111.  258;  Wager  v.  Wager,  89  N.  Y.  161;  Houston  v, 
Howie,  84  N.  C.  349 ;  though  third  persons  claim  to  be  in  pos- 
fiession  of  the  property  involved :  Kilburn  v.  Dodd,  (N.  J.)  30 
Atl.  Rep.  868 ;  and  it  is  held  almost  everywhere  that  this  juris- 
diction extends  to  a  will  of  personal  property,  on  account  of  the 
iarust  relation  that  exists  between  the  executor  and  the  legatees 
or  distributees :  Security  Co.  v.  Pratt,  65  Conn.  161 ;  Stevens  v, 
Warren,  101  Mass.  564;  Bowers  v.  Smith,  10  Paige  Ch.  (N.  Y.) 
193;  Walrath  v.  Handy,  24  How.  Pr.  (N.  Y.)  353;  Wager  v. 
Wager,  89  N.  Y.  161,  reversing  21  Hun,  93 ;  Ruffin  v.  Ruffin, 
112  N.  C.  102;  pee,  however,  Clay  t?.  Gurley,  62  Ala.  14;  Fer- 
rand  t?.  Howard,  3  Ired,  Eq.  (N.  C.)  381.  So,  a  charity  created 
by  will  is  such  a  trust  as  will  confer  jurisdiction  to  construe  the 
will :  Simmons  v.  Burrell,  8  Misc.  Rep.  (N.  Y.)  388 ;  but  a  devise 
of  the  proceeds  of  land  without  authorizing  the  executor  to  sell 
does  not  create  a  trust :  Chase  v.  Isherwood,  1  Ohio  N.  P.  81 ; 
nor  will  an  election  by  devisees  to  take  land  ordered  to  be  sold 
44 
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instead  of  the  proceeds  have  that  effect :  Mellen  v.  Banning,  60 
Hun,  (N.  Y.)  151 ;  and  a  complaint  asking  the  construction  of 
a  will  to  see  if  it  contains  a  trust  confers  no  jurisdiction :  Edgar 
V.  Edgar,  26  Oreg.  65. 

4.  Statutory  Jurisdiction. —This  jurisdiction  is  conferred  in 
several  states  by  express  statute ;  e.  ^r.,  in  Maine,  where  it  is 
held  to  confer  broad  powers  :  Rev.  Stat.  Me.  c.  77,  §  5 ;  Morton  v. 
Barrett,  22  Me.  257 ;  Wood  v.  White,  32  Me.  340 ;  Howard  v. 
American  Peace  Soc.,  49  Me.  288 ;  Everett  v.  Carr,  59  Me.  325 ; 
Baldwin  v.  Bean,  59  Me.  481 ;  Jones  v.  Bacon,  68  Me.  34 ;  Slade 
V.  Patten,  68  Me.  380 ;  Richardson  v.  Knight,  69  Me.  285 ;  Hall 
V.  Otis,  71  Me.  326;  Jackson  v,  Thompson,  84  Me.  44;  and  in 
Massachusetts,  New  York,  and  Ohio,  where  it  is  held  to  be  still 
limited  to  cases  of  trust :  Pub.  Stat.  Mass.  c.  127,  §  34  ;  Austin 
V.  Bailey,  163  Mass.  270 ;  N.  Y.  Code  Civ.  Proc.  §§  1866,  1867 ; 
Horton  v.  Cantwell,  108  N.  Y.  255 ;  Mellen  v.  Banning,  60  Hun, 
(N.  Y.)  151 ;  Whitney  v,  Whitney,  63  Hun,  (N.  Y.)  59 ;  Douglas 
V.  Yost,  64  Hun,  (N.  Y.)  155;  Rev.  Stat.  Ohio,  §  6202;  Chase 
V.  Isherwood,  1  Ohio  N.  P.  31. 

6.  Jurisdiction  Limited  to  Matters  Beqniring  Present 
Action.— The  jurisdiction  of  equity  to  construe  a  will  is 
further  limited  to  such  matters  as  are  practical,  and  call  for 
its  present  action  in  the  premises,  and  upon  which  it  may  enter 
a  decree,  or  order  in  the  nature  of  a  decree.  There  must  be 
some  existing  right  to  be  acted  on ;  and  it  will  never  give  an 
opinion  on  an  abstract  question,  unless  it  arises  collaterally  in 
another  suit  which  depends  on  its  decision.  Accordingly,  it 
will  not  entertain  a  bill  which  asks  for  advice  as  to  the  future 
or  contingent  rights  of  legatees  or  devisees,  no  matter  by  whom 
brought,  or  as  to  the  past  or  future  conduct  of  executors  or 
trustees:  Wahl  v.  Brewer,  80  Md.  237;  Sohier  v.  Burr,  127 
Mass.  221 ;  Minot  v,  Taylor,  129  Mass.  160;  Blundell  v.  Pope. 
(N.  J.)  21  Atl.  Rep.  456;  Tayloe  v.  Bond,  Busb.  Eq.  (N.  C.)  5; 
Marrow  v.  Marrow,  Busb.  Eq.  (N.  C.)  148;  Houston  v.  Howie, 
84  N.  C.  349 ;  Little  v.  Thome,  93  N.  C.  69 ;  Goddard  v.  Brown, 
12  R.  I.  31 ;  Blair  v,  Johnson,  64  Vt.  598.  Thas,  in  Rothgeb  r. 
Mauck,  35  Ohio  St.  503,  where  an  executor  filed  a  petition  in 
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which  he  stated  that  doubts  wereentertained  by  himself  andothers 
as  to  the  validity  of  a  certain  provision  in  the  testator's  will,  re- 
quiring him  to  erect  a  monument,  and  that  he  desired  the  direc- 
tion and  judgment  of  the  court  whether  the  provision  was  valid, 
but  did  not  allege  that  there  was  then  in  his  hands,  or  would 
come  within  his  control,  any  money  or  property  which  might 
be  applied  in  defraying  the  expense,  it  was  held  that  sufficient 
facts  were  not  stated  to  require  the  action  of  the  court.  So,  a 
question  that  would  not  arise  for  five  years  has  been  declared 
too  remote  to  give  jurisdiction  :  Morse  v.  Lyman,  64  Vt  167. 

6.  Who  May  Apply  for  Construction  of  a  WiU.— A  will  will 
be  construed,  in  a  proper  case,  at  the  petition  of  the  personal 
representatives  of  the  decedent :  Trotter  v.  Blocker,  6  Port.  (Ala.) 
269 ;  Cowles  v.  Pollard,  51  Ala.  445 ;  Clark  v.  Clark,  17  Ga.  485 ; 
Whitman  v,  Fisher,  74  111.  147 ;  In  re  Batchelder,  147  Maas. 
465 ;  Bullock  v.  Bullock,  2  Dev.  Eq.  (N.  C.)  307 ;  of  a  trustee 
under  the  will :  Davis  v.  Inhabitants  of  Barnstable,  154  Mass. 
224 ;  Goddard  v.  Brown,  12  R.  I.  31 ;  of  a  devisee,  legatee,  dis- 
tributee, or  cestui  que  trust :  Wintermute  v,  Heinly,  81  Iowa,  169 ; 
Benham  v.  Hendrickson,  32  N.  J.  Eq.  441 ;  Bowers  v.  Smith,  10 
Paige  Ch.  (N.  Y.)  193;  Delaney  v,  McCormack,  88  N.  Y.  174; 
Bliven  v,  Seymour,  88  N.  Y.  469 ;  Wager  v.  Wager,  89  N.  Y. 
161 ;  Montignani  v.  Blade,  145  N.  Y.  Ill ;  of  a  remainderman  : 
Emmons  v.  Cairns,  2  Sandf.  Ch.  (N."  Y.)  369;  of  a  widow: 
Keteltas  v.  Keteltas,  53  How.  Pr.  (N.  Y.)  65  ;  but  not  at  that  of 
an  heir  or  next  of  kin  who  claims  in  hostility  to  the  will :  Post  v. 
Hover,  33  N.  Y.  593 ;  see  Id.  v.  Id,,  30  Barb.  (N.  Y.)  312 ;  Chip- 
man  V,  Montgomery,  63  N.  Y.  221 ;  Stindei?.  Ridgway,  55  How. 
Pr.  (N.  Y.)  301 ;  Duncan  v.  Duncan,  4  Abb.  N.  C.  (N.  Y.)  275 ; 
Ruppel  V.  Schlegel,  55  Hun,  (N.  Y.)  183;  Horton  v.  Cantwell, 
108  N.  Y.  255 ;  or  of  one  who  has  but  a  purely  legal  interest 
thereunder:  Walrath  v.  Handy,  24  How.  Pr.  (N.  Y.)  353; 
Duncan  t?.  Duncan,  4  Abb.  N.  C.  (N  .Y.)  275 ;  Weed  v.  Weed, 
94  N.  Y.  243 ;  Woodlief  v.  Merritt,  96  N.  C.  226 ;  or  of  one  who 
derives  title  through  a  devisee:  Mellen  v.  Mellen,  139  N,  Y.  210 ; 
or,  a  fortiori^  of  one  who  has  no  interest  at  all  in  the  question 
raised :  Roosevelt  v.  Roosevelt,  4  N.  Y.  Suppl.  901 ;  A^ery  v, 
Mabey,  16  N.  Y.  Suppl.  607 ;  Tyson  v.  Tyson,  100  N.  C.  360. 


692  cRoesoN  v.  dwyer. 

But  the  next  of  kin  may  maintain  a  suit  to  construe  a  will  when 
the  disposition  of  personal  property  made  therein  is  claimed  for 
any  cause  to  be  invalid  or  inoperative.  Although  they  claim 
in  such  a  case  in  hostility  to  the  will,  yet  as  the  executors,  in 
case  the  bequest  is  invalid  or  cannot  take  effect,  hold  it  upon  a 
resulting  trust  for  those  entitled  under  the  statute  of  distribu- 
tions, the  jurisdiction' of  equity  attaches  on  the  ground  of  trust: 
Healy  v.  Reed,  153  Mass.  197 ;  Read  v.  WilUams,  125  N.  Y. 
560;  Simmons  v.  Burrell,  8  Misc.  Rep.  (N.  Y.)  388;  see  Foe- 
dick  V.  Hempstead,  125  N.  Y.  581.  So,  though  one  who  has  no 
interest  in  the  paragraph  of  the  will  sought  to  be  construed  is 
not  a  proper  plaintiff,  yet,  if  the  executor  requests  the  construc- 
tion in  his  answer,  and  it  is  really  necessary,  the  courts  will  con- 
strue the  paragraph :  Sawtelle  v,  Ripley,  86  Wis.  72. 

7.  Parties  to  Suit.— All  who  are  interested  in  the  part  of  the 
will  to  be  construed  should  be  joined  as  parties,  or  should  be 
represented :  Belfield  v.  Booth,  63  Conn.  299 ;  if  the  executor 
sues,  his  co-executor  should  be  joined  as  plaintiff,  or,  if  he  will 
not  consent  thereto,  as  defendant :  Benner  v.  Benner,  12  N.  Y. 
Suppl.  472 ;  one  named  as  executor  and  also  as  trustee  under 
the  will,  but  who  has  renounced  as  executor,  is  a  necessary 
party :  Sawtelle  v,  Ripley,  85  Wis.  72 ;  and  so  is  a  life  tenant, 
while  a  remainderman  after  the  life  estate  is  a  proper  party : 
Security  Co  v.  Pratt,  65  Conn.  161.  Further,  though  the  court 
will  not  construe  the  whole  will,  as  a  general  rule,  but  only  the 
question  in  doubt,  yet,  if  a  bill  seeks  the  judgment  of  the  court 
as  to  the  meaning  of  a  particular  sentence  in  a  will,  which  is  so 
connected  with  other  portions  of  the  will  that  it  cannot  be  con- 
strued without  construing  such  other  portions,  all  persons  inter- 
ested in  the  construction  of  such  other  portions  of  the  will 
should  be  made  parties  to  the  suit,  before  any  construction 
is  placed  upon  it  by  the  court :  Magers  v.  Edwards,  13  W.  Va. 
822. 

8.  Costs  of  Suit.— If  the  equities  are  equal,  the  costs  of  a  bill 
to  construe  a  will  should  be  paid  equally  by  the  parties,  or 
taken  from  the  fund  in  question,  though  some  of  them  had  un- 
questioned interests :  Howard  v.  Smith,  78  Iowa,  73 ;  Thomas 
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V.  Safe  Deposit  &  Trust  Co.  of  Bait.,  73  Md.  451.  This,  however, 
rests  in  the  discretion  of  the  court ;  and  it  may  order  the  costs 
to  be  paid  out  of  the  residuary  estate :  Woman's  Union  Miss.  Soc. 
V.  Mead,  131  111.  338 ;  or  if  the  conduct  of  some  of  the  parties  has 
been  vexatious,  may  refuse  them  costs :  Security  Co.  v.  Pratt, 
65  Conn.  161 ;  Merrill  v.  Hayden,  86  Me.  133 ;  Kimball  v.  New 
Hampshire  Bible  Soc.,  65  N.  H.  139. 


TABLE  OF  CASES. 


PAOS 

Aaron  v,  Bayne.  28  6a.  107,  .   .  114 

Abbott  V.  Davidson,  (R.  I.)  25 

Atl.  Rep.  839, 220 

V.  Godfroy,!  Mann.  (Mich.) 
jyg 444 

c.  Powell,  6  Sawy.  (U.  S. ) 

91, 432 

V.  Stratton,  9  Ir.  Eq.  Rep. 

233, 441 

V.  Sworder,  4  De  G.  &  Sm. 

448, 540 

Abbotts  V,  Barry,  2  Brod.  &  B. 

369, 641 

Abeel   v.  Radcliff,  13  Johns. 

(N.  Y.)297, 560 

Aber  r.  Brant,  36  N.  J.   Eq. 

116, 327 

Abernethy  v.  Hutchinson,  3  L. 

J.  Ch.  209, 486 

Academy  v.  Clemens,  50  Mo. 

167, 66,  67 

Ackroyd  v.  Smithson,  1  Bro.  C. 

C.  503, 94 

Actien  Gesellschaf  t  v,  Sombom, 

14  Blatchf.  (U.  8. )  380,    .   .  616 
Adair  v,  Shaw,  1  Sch.  &  Lef. 

262, 655 

Adams  v.  Oar  Co.,  131  Ind.  375,  452 
V.  Curtis,  137  Ind.  175,  .  .  333 
V.  Gardiner,   13  B.   Mon. 

(Ky.)  197, 200 

V,  Messin^r,  147  Mass.  185,  581 
V.  Michael,  38  Md.  123,  .  .  452 
V.  Milling  Co.,  35  Fed.  Rep. 

433, 258 

V.  O'Rear,  80  Kv.  129,  .  .  335 
V.  Perry,  43  N.  Y.  487,  .   .    50 


PAOB 

Adams  v.  Printing  Co.,  27  111. 

App.  313, 256 

Adams  Academy  v.  Adams,  65 

N.  H.  225.  . 68 

Adderleyr.  Dixon,  1  Sim.  &  Stu. 

610, 634 

Addis  V.  Campbell,  4  Beav.  401,  236 
Adie  v.  Comwell,  3  T.  B.  Mon. 

(Ky.)276 95 

^tna  Natl.  Bk.  v.  Ins.  Co.,  24 

Fed.  Rep.  770, 336 

A.  F.  Pike  Co.  v.  Stone  Co.,  35 

Fed.  Rep.  896, 611,  616 

Aimen  v.  Hardin,  60  Ind.  119,  168 
Aitcheson  v.  Huebner,  90  Mich. 

643, 497,  500 

Alba  V.  Strong,  94  Ala.  163, 552,  556 
Alberger  v.  Bank,  123  Mo.  ^13,  243 
Albitztigui    v,    Min.    Co.,    92 

Tenn.  598, 168 

Aldborough  v,  Trye,  7  CL  &  F. 

436, 237 

Alderson  v.  Ames,  6  Md.  52,  .  443 
Aldine  Mfg.  Co.  v,  Barnard,  84 

Mich.  632, "192 

Aldrich  v.  Cooper,  8  Ves.  382, 

420,  424,  433 

Alexander  v.  Adams,  16  L.  T. 

N.  S.  384, 199 

tJ,  Fisher,  7  Ala.  514,  ...  666 

V.Walter,    8  Gill,    (Md.) 
239       i7g 

V.  Welch,*l6lil.'App.  181,  !  428 
Alff  V.  Radam,  77  Tex.  530,  .  .  611 
Allan  V.  Gillet,  21  Fed.  Rep. 

273, 299 

AUbright  v.  Aldrich,  2  Tex.  166,  619 

695 


696 


TABLE   OF  CASES. 


PAQB 

Alleghany  Co.  v,  Woodside,  1 
Hughes,  (U.  S.)  .   .   .   .  115,  613 

Allegheny  Base  Hall  Club  v. 
Bennett,  14  Fed.  Rep.  257,   .  401 

Allen  V,  Danielson,  15  K.  I.  480,  435 

V.Ford,   19  Pick.  (Mass.) 
217       194 

V.  McCarthy,  37  Muin.  349,  612 
V,  Richardson,   13  Ch.  D. 
524 542 

V.  Russell,  rsky.  112,'   i  !  653 
V.  Watt,  69  111.  655,     ..  .  198 
V.  Watts,  98  Ala.  384,     .  .   91 
Allison  v.  Coal  Co.,  87  Tenn. 

60,  .  .  139,  156,  157,  168,  109 
V,  Robinson,  78  N.  C.  222,  .  119 
V,  Wilson,13  8.  &R.(Pa.) 

330, 87,  91 

Almond  v,  Goirdner,  76   Ga. 

.699, 333 

Almy  r.  Jones,  17  R.  I.  265,  .  .  25 
Alsbrook  v.  Reid,  89  N.  C.  151,  688 
Alt  V.  Stratheden,  [1894]  3  Ch. 

265, 26,  48 

Alves  V.  Schlesinger,  81  Ky. 

290, 225,  238 

Alwood  V.  Mansfield,  59   III. 

496, 655 

Ambrose  v.  Nott,  2  Hare,  649, 

183.  184 
Amer.   Academy   v.    Haryard 
Coll.,  12  Gray,  (Mass.)  582, 

17,  51,  66,  67 
Amer.  Assn.  Base  Ball  Club  v, 

Pickett,  8  Pa.  C.  C.  232,    .404 
Amer.    Bank    v.    Rollins,    99 

Mass.  313, 198 

Amer.  Brewing  Co.  v.  St.  L. 
Brewing  Co.,  47  Mo.  App.  14, 

614,  618 
Amer.  Fibre   Chamois  Co.  v. 

De  Lee,  67  Fed.  Rep.  329,  .   .  612 
Amer.  Grocery  Co.  v,  Flint,  39 

N.  Y.  Suppl.  153,  .  165 

V.  Sloan,  68  Fed.  Ren.  539,  612 
Amer.    Order   v.   Merrill,   151 

Mass.  558, 606 

Amer.  Sugar  Ref.  Co.  r.  Fan- 

cher,  145  N.  Y.  552,    ....  640 
Amer.  Tract  Soc.  v,  Atwater,  30 

Ohio  St.  77, .    19 

Amler  v.  Amler,  3  Ves.  583,  .  .  91 
Amorv  v.  Francis,  16  Mass.  308,  435 
Amoskeag  M^.  Co.  v.  Spear,  2 

Sandf.  (N.  Y.)  599,   ..   .   .613 
Amy  V,  Watertown,  130  U.  B. 
320, ^98 


Anderson  v.  Anderson,  80  Ky. 

638 329 

V,  Barry,   2  J.  J.  Marsh. 

(Ky.)   265, 202 

V.  Blattau,  43  Mo.  42,     .  .  164 

t;.  Board,  122  Mo.  61,  .   .   .    74 

V.  Briscoe,  12  Bush,  (Ky.) 

344, 639 

V.  DeUrioete,  96  C^l.  404,  .  219 

V.  Doty,  33  Hun,  (N.  Y.) 

160 453 

V.  Dunn,  6  Wheat  204,  ..  396 

V.  Fox,  2  H.  &  M.  (Va.) 

245, 303 

V,  Green,  46  Ga.  361,  .   ■     295 

V.  Speers,  21  Hun,  (N.  Y.) 

568, 165,  166,  167 

Andreas  v.  Hubbard,  50  Conn. 

351, 427 

Andress  v.  Lewis,  17  W.  N.  C. 

(Pa.)  270, 637 

Andrew  v.  Dieterich,  14  W^end. 

(N.  Y.)81, 64t 

V.  N.  Y.  B.  &  P.  Soc.,  4 

Sandf.  (N.  Y.)156,     .   .    48 

Andrews  v.  Andrews,  28  Ala. 

432 53^ 

V.  Andrews,  110  III.  223, 

18,  19,  51 
V.  Bell,  56  Pa.  343,  .   .   .    .  201 
Androscoggin  W.  P.  Co. «.  Met- 

calf,  65  Me.  40, lOa 

Andrus  r.  Creditors,  46  La.  An. 

1351, 436 

Anewalt'f*  Appeal,  42  Pa.  414,  .   92 
Angel  r.  Simpson,  85  Ala.  53,  .  558 
Anjnis  V,  Robinson,  62  Vt  00,  .  185 
Anheuser-Busch  Brewing  Assn. 
V,  Piza,  24  Fed.  Rep.  149, 

615,  6ie 
Ansoige  v.  Barth,  88  Wis.  553,  334 
Anthony  r.  Nye,  30  Cal.  40L  .  481^ 
Apollinaris   Co.    r.    Edwards, 

Seton,  (4th  Ed.)  237,  .   .  6lft 
V.  Norrish,  33  L.  T.  N.  S. 

242,     .   .       .    .  611,  615,  6ie 
V.  Scherer,  27  Fed.  Rep.  18,  61ft 
Arbenz's  Application,  35  Ch. 

D.  248, 617 

Arbuckle  v,  Cowtan,  3  Bos.  & 

P.  328, 221 

Arbuthnot  v.  Norton,  5  Moore 

P.  C.  219 221 

Archer  r.  Dunn,  2  W.  &  S. 

(Pa.)  327 518 

Ardis  V,  Theus,    47   La.   An. 
1436, 326 


TABLE  OF  CASES. 


687 


PAGS 

Arkaiuas    Democrat    Co.     v. 

Printing  Co.,  67  Ark.  322,  .  74 
Armington  v.  State,  95  Ind.  421,  136 
Armitage  v.  Toll,  64Mich.  412,  432 
Armor  v,  Cochrane,  66  Fa.  308, 

295  301 
Arms  Co.  r.  Barlow,  63  N.  y! 

62, 265 

Armstrong  v.  Burkltt,  (Tex.) 

34  S.  W.  Rep.  729,   .   .     441 

V.  McLean,  36  N.  Y.  Suppl. 
734 ^  425 

V.  Pitts,'  13  Gratt.  (Va.)  235^  633 
V.  Beeves,  25  L.  R.  Ir.  325, 

3,  7,  25,  26 
Arnold  v,  Dixon,  19  L.  R.  £q. 

113,  ...         .....  119 

V,  Gilbert,  5  Barb.  (N.  Y.) 

190 91 

r.    Iron  Works,  1    Gray, 

(Mass.)  434, 187 

AmokiB  V.  Jacksons,  6  Munf. 

(Va.)  106, 519 

Arthur  v.  Lamb,  2  Dr.  <&  Sm. 

428. 668,  672 

V,  Cakes,  63  Fed.  Rep.  310, 

401,  402,  411 
Aiundell  v.  Phipps,    10  Yes. 

139, 326 

Arzbacher  v,  Mayer,  53  Wis. 

380, 639 

Aflche  V.  Asche,  113  N.  Y.  232, 

86,90 
Ashbrook  i'.  Comm.,  1  Bush, 

rKy.)139. 451 

Asnby  v.  Palmer,  1  Meriv.  296, 

87,96 
Ashe  V,  Johnson,  2  Jones  £q. 

(N.  C.)  149, 582 

A^hurst's  Appeal,  77  Pa.  464, 

627,  637 
Ashharst  v.  Given,  5  W.  &  S. 

(Pa.)  323, 633 

Ashley  v,    Willard,    2   Tyler, 

m.)391, 621 

Ashton  i;.  Langdale,  4  £.   L. 

&  Eq.  80, 24 

Aston  V.  Aston,  1  Yes.  Sr.  265, 

667,  676 
Atkins  V,  Churchill,  19  Conn. 

394, 519 

Atkinpon  v.  State  Bk.,  5  Blackf. 

and.)  84, 200 

Atlantic  Natl.  Bk.  v.  Tavener, 

130  Mass.  407, 326 

Atty.  Gen.    v,  Ailesbury,   16 

L.  R  Q.  B.  408,   .   .   .  .    78 


PAGX 

Atty.  Gen.  v.  Aqueduct  Corp., 

133  Mass.  361,    353,  386,  388 
V.  Aspinwall,  2  My.  <&  Cr. 

613 354 

V.  Baxter,  1  Vern.  248,  .  .  12 
V.  Boston  Wharf  Co.,    12 

Gray,  (Mass.)  553,  ...  353 
V.  Boultbee,  2  Ves.  Jr.  380, 

63,64 
t?.  Bowyer,  3  Ves.  Jr.  714, 

49  63 
v.  Briggs,  164  Mass.  561,  . '  51 
V.  Brown,  24  N.  J.  £q.  89, 

353,  391 
t>.  C.  &  N.  W.  Ry.  Co.,  35 

Wis.  425, 344,354 

V.  Chester,  1    Bro.   C.   C. 

444, 20,47,49 

V,  Christ's  Hospital,  3  My. 

i&K.  344, 655 

V,  Cock,  2  ves.  Sr.  273, .  .  19 
V,  Comber,  2  Sim.  &.  Stu 

03 11   16 

v.  Comrs.,  10  L.  R.  £q.l52,  354 
V.  Craven,  21  Beav.  392,  .  47 
V,  D.  &B.  B.  R.  R.Co.,  27 

N.  J.  Eg.  1,   ......  36a 

V,  Day,  1  Ves.  Sr.  220,  .  .  101 
t;.  Dodd,  [1894]  2  Q.  B.  150,  114 
v.  Downing,  A mbl.  550,  .  17,  49 
V,  Draper's   Co.,  2   Beav. 

508, 65 

V.  Fishmonger's     Co.,     2 

Beav.  151 22 

t;.  Forbes,  2  My.  &  Cr.  123,  388 
V.  Gill.  2  P.  Wms.  369,   .   .    49 
•    v.  Gladstone,  13  Sim.  7, 

12  19  22 
V,  Glyn,  12  Sim.  84,  .  !  60,  63 
V,  G.  N.  Ry.  Co.,  1  Dr.  & 

Sm.  164 354 

V.  G.  N.  Ry.  Co.,  4  De  G.  & 

Sm.  75 343,  354 

V,  Goddard,    Turn.   &   R. 

348 35 

V,  Green.  2  Bro.  C.  C.  492,  .    63 

V,  Greentiill,  9  Jur.  N.  S. 
\2ffj      4g 

V.  Guise,  2  Vern.  266,  ...  64 
V.  Hall,  W.  Kel.  13,  ...  49 
V.  Heelis,  2  Sim.  &  Stu.  67,  24 
V,  Heishon,  18  N.   J.   Eq. 

410, 353,  391 

v.  Hickman,  W.  Kel.  34,  .  19 
r.  Hurst,  2  Cox  Ch.  364,  .  65 
V,  Ice  Co.,  104  Mass.  239, 

353,386 


698 


TABLE   OF   CASES. 


Atty.  Gen.  v.  111.  Agric.  Ck)ll., 

85  111.  516, 653 

V,  Ins.  Ck).y  2  Johns.  Ch. 

(N.  Y.)371 134 

V.  Jackson,  2  Keen,  541,  .  17 
V.  Lawes,  8  Hare,  32,  .  3, 19,  63 
V.  Lichfield.  13  Sim.  547,  .  354 
t;.  Liverpool,  1  My.  &  Or. 

171, 354 

V,  London,  1  Ves.  Jr.  243,  19 
V.  Mangles,  5  M.  &  W.  120,  78 
V.  Margaret,  1  Vern.  55,  .  18 
V.  Minshull,  4  Ves,  11,  .  62,  65 
V.  M.-K.  Ry.  CJo.,  3  L.  R. 

Ch.  100, 354 

«.  N.  J.  R.  R.  &  T.  Co.,  3 

N.  J.  Eq.  136.  .  .  .  353,  391 
V.  Northumberland,  7  Ch. 

D.  745, 15,  63 

V,  Norwich,  2  My.  &  Cr. 
40Q 354 

V,  Old  South  Soc.,  13  Allen, 

(Mass. )  474,  ...  .  14,  42 
17.  Oxford,  1  Bro.  C.  C.  444, 

n., 62 

i;.  Painter  Stainers'  Co.,  2 

Cox  Ch.  51,      65 

V.  Parker,  126  Mass.  216,  13, 17 
V,  Parsons,  8  Ves.  186,  .  .  35 
V.  Pearce,  2  Atk.  87  .  .  .  14,  15 
V.  Poole,  4  My.  &  Cr.  17,  .  354 
V.  Power,  1  Ball  &  B.  145,  15 
V.  Price,  17  Ves.  371,  ...  15 
V.  Richards,  2  Anst.  603, 

353,388 
i;.  Sidney  Sussex  Coll.,  34 

Beav.  654, 15 

V.  Steward,  20  N.  J.  Eq. 

415,  . 449 

V.  Syderfen,  1  Vern.  224,  .  14 
V.  Terry,  9  L.  R  Ch.  423, 

353,389 
V.  Todd,  1  Keen,  803,  ...  64 
V.  Trinity  Col.,  24  Beav. 

383, 36 

V.  Vint,  19  L.  J.  Ch.  N.  a 

150, 64 

V.  Wansay,  15  Ves.  231,  .  .  65 
V.  Webster,  20  L.  R.  Eq. 

483 11,  13,14 

V,  Whitchurch,  3  Ves.  Jr. 

141, 48,  64 

V.  Whorwood,   1  Ves.   Sr. 

534, 3 

V.  Woods,  108   Mass.  436, 

353,386 
Atwater  v.  Bk.,  152  111.  605,  258, 259 


PAfll 

Atwater  r.  Russell,  49  Minn. 

57, 47,  639 

Atwell  V,  Atwell,  13  L.  R.  Eq. 

23,     .   .   .   .• 78 

Aubert's  Appeal,  109  IV  460,  .   79 
Auch's  Succession,  39  La.  An. 

1043, 14 

Augur  V.  Belting  Co.,  39  Conn. 

536, 218,  222 

Austin  V.  Bailey,  163  Mass.  270,  090 
V.  Eweli,  25  Tex.  Sapp.403,  542 
V.  Feland,  8  Mo.  309,  ...  520 
V.  Gillaspie,   1  Jones    £q. 

(N.  C.)261, 584 

V.  Willson,  21  Ind.  252,  .   .656 
Averill    v.    Loucks,    6    Barfo. 

(N.Y.)470,        427 

t;.  Patterson,  10  N.  Y.  501,  .  202 
Avery  v.  Mabey,  16  N.  Y.  Sappl. 

vMi  J    .......     ...  tKyl 

V.  Meikle,  81  Ky.  73,  .   .  .  613 
V.  Ryan,  74  Wis.  591, .  581,  582 
Axmann  r.  Lund,  18  L.  R.  £q. 

OoU,  ....  ....  4o/ y  4oO 

Axton  V.  Carter,  (Ind. )  39  N.  E. 

Rep.  546, 301 

Ayer    v.     Rushton,    7    Daly, 

(N.Y.)9, 611 

Aylesfoid  v.  Morris,  8  L.  R  Ch. 

484, 237,  239 

Avnesworth    v,    Haldeman,  2 

Duv.  (Ky.)565, 656 

Ayres  v,  Husted,  15  Conn.  504, 

432,433 

Babbv.  Reed,  5  Rawle,  (Pa.) 

151, 26 

Babbitt  t'.   Brown,   23  N.  Y. 

Suppl.  25,  613 

Babcock  r,  N.  J.  S.  Y.  Co.,  20 

N.  J.  Eq.  296,   .  .   .  449,  451 
V.  Standish,  53  N.  J.  Eq. 

376, 655 

Bach's  Estate,  12  N.  Y.  Suppl. 

712  303 

BachV  Tuch,  126  N.  Y.53," 

183,  187,  189,  547 
Bachman  v,  Wolljert,  2  W.  N. 

C.  (Pa.)4.3H, 634 

Bacon  r.  Bonham,  33  N.  J.  Eq. 

614, 237,  238 

t).  Leslie,  50  Kans.  494,  .   .  558 
V.  Morris,  10  Phila.  (Pa.) 

93, 169 

Baden  v,  Pembroke,  2  Vern. 

213, 102, 112, 118 

Bagnall  r.Villar,  12  Ch.  D.  812,  673 


TABLE   OF   CASES. 


699 


FAGS 

BagBter  v,  Eackerell,  26  Beav. 
4^ ^ 

Bailey  v,  'Bk.,'l64  Pa.  425,"  .95,  96 
V,  BriggB,  66  N.  Y.  407,  .  .688 
V,  Uervey,  135  Mass.  172, 

187, 188 
9.  Hobson,    5   L.   R.    Cli. 

180, 672 

V.  Inglee,  2  Rtige  Gh.  (N. 

Y.)  278, 657 

V,  Kansas    Mfg.     Co.,    32 

Kans.  73, 325 

V,  Robinsons,      1      Gratt 

(Va.)4, 295,299 

V.  South  wick,  6Lan8.  (N.  Y. ) 

356,      688 

Bailie  v.   McWhorter,  56  Ga. 

183,  ....  632 

Baine  v.  Williams,  10  Sm.  &  M. 

tMiss.)  113, 426 

Baines  v.  McGee,  9  Miss.  208,  303 
Bain's  Appeal,  82  Pa.  113,  .  .  435 
Baird  v,  Mavor,  96  N.Y.  507,  .  75 
Baker  v,  B.  'H.  Colony,  45  III 

264, 443 

V.  Brown,  146  Mass.  369,  .  635 
V.  Buck,  100  N.Y.  31,  .  .  641 
V.  Copenbarger,  15  111.  103, 

86,  87,  95,  96 
V.  Fales,  16  Mass.  488,  .  .  36 
ir.  Glass,  6  Munf.(  Va. )  212,  560 
V,  Guarantee  Co.,  (N.  J.) 31 

Atl.  Rep.  174,  .  .  .  .  283 
V,  Hollis,  84  Iowa,  682,  .  .  333 
V,  Keiser,  75  Md.  332,  ...  635 
V.  N.   Y.   N.   E.   Bk.,   100 

N.Y.  31, 654 

V.  Sebright,  13  Ch.  D.  179,  667 
V.  Wheeler, 8 Wend.  (N.Y.) 

5a5, 192 

Balch  r.  Patten,  45  Me.  41,  .  .  193 
Baldwin  v.  Bean,  59  Me.  481, 

689,  690 
V.  Belcher,  3  Dr.  <fe  War. 

176, 429 

V.  Comm.,  11  Bush,  (Ky.) 

417, 582 

V,  June,  68  Hun,  (N.  Y.) 

284, .338 

V.  Soc.,  9  Sim.  393,  .   .   .   .  4a3 
Ball  V,  Phenicie,  89  Win.  355,  .  332 
V,  Setzer,  33  W.  Va.  444,   .  425 
Ballentine  v.  Webb,  84  Mich. 

38, 451,458 

Ballon  r.  Ballou,  78  N.  Y.  325,  116 
V.  Ballou,  26  Vt.  673,  ...  201 
V,  Sherwood,  32  Neb.  666,    552 


PiifiK 

Balsley  v.  Balsley,  116  N.  C. 

472, 688 

V.  Hoffman,  13  Pa.  603, 

515,  516 
Bancrofts.  Consen,  13  Allen, 

(Mass.)  60, 657 

Bancroft- Whitney  Co.  v.  S.  S. 

Co.,  61  Fed.  Rep.  213,    ...  192 
Banfield  v.  Wiggin,  68  N.  H. 

155, 633,  636 

Bangor  v,  Beal,  85  Me.  129,  .  .  16 
Ban^  v.  Dunn,  66  Cal.  72,  .  .  222 
Bank  v.  Atkinson,  32  W.  Va. 

203, 320 

V,  Bank,  7  Gill.  (Md. )  415,  197 
V,  Bayonne,  48  N.  J.  Eq. 

246, 646,     .   .  218,  220 

V.  Byrd,  14  Ark.  496,  .  .  .  591 
V.  Chambers,  96  Mo.  459,  .  638 
r.  J.  E.  Potts  Co.,  90  Mich. 

345,  .   .  .259 

V.  Messcreau,  7  Paige  Ch. 

(N.  Y0  517, 671 

V,  Mfg.  Co.,  91  Tenn.  15,   .  144 
V.  Nelson,  3  Head,  (Tenn. ) 
a34,  ....  ...  232 

V,  Nias,  16  Q.  B.  717,  ...  199 
V.  Russell,   2  Dill.  (U.  S.) 

215, 658 

V.  Wheeler,  28  Conn.  433,  .  198 
V.  Windram,  133  Mass.  175, 

627.637 
Bank-Note   Co.   v.   Edson,   56 

Barb.  (N.Y.)  89, 268 

Banks  v.  Phelan,  4  Barb.  (N.Y.) 

80, 51 

V.  Pike,  15  Me.  268,  .    ...  519 
V.  Steele,  27  Neb.  138,  ...  213 
Banque  r.  Brown,  34  Fed.  Rep. 

152 643 

Bapt'Soc.  V,  Hail,  8  R  T.  234,  17, 19 
Barber  v.  W.  J.  Co. ,  53  N.  J.  Eq. 

158, 490,498,500 

Barber  Co.  r.  Hunt,  100  Mo. 

22, 75 

Barclay  v,  Maskelyne,  4  Jur. 

N.  S.  1294, 15 

Bareham  v.  Hall,  22  L.  T.  N.  S. 

116,  .  451 

Barker  v.  Barker,  14  Wis.  131, 

195,660 
V.  Dumaresqne,  2  Atk.  119, 183 
r.  Millard,  16  Wend.   (N. 

Y.)572, 589,596 

V.  Smark,  3  Beav.  64,   181,  184 
Barksdale  r.  Finney,  14  Gratt. 

(Va.)  338, 660 


700 


TABLE   OF   CASES. 


PAGE 


Barksdale  v.  Payne,  Riley  Ch. 

(S.  Car.)  174, 639 

Barlow  v.  Britton,  70  Mies.  427,  425 
V.  Stalworth,  27  Ga.  517,    .  193 
Barnard   v.    Adams,   58   Fed. 

Bep.  313, 68 

V.  Campbell,  58  N.  Y.  76, 

649  655 
Bamdt  v.  Frederick,  78  Wis.  1,'  206 
Barnes  v.  Dow,  59  Vt.  530,  .  .  633 
Barnett  v,    Bamett,    1  Mete. 

(Ky.)254 88 

v.  Leuchars,  13  L.  T.  N.  8. 

V.  Noite,  55  Mo.  App.  184,   206 

Bamum  v,  Baltimore,  62  Md. 

275, 17,  18 

Ban*  i;.  Essex  Trades  Coancil, 

63  N.  J.  Eq.  101,      .  356,  411 

tj.  R.  R.  Co.,  125  N.  Y.  263,  282 

Barrett  v,  Assn.,  159  111.  385,   .  355 

Barroilhet  v.  Battelle,  7  Cal. 
450    ...,•. 441 

Barry  v,  Barry,  1  J.  <&  W.  631, 

668,669 
Bartlet  v.  Kin^:,  12  Mass.  537,  19, 20 
Bartlett  v,   Hamilton,  46  Me. 

435, 195,  660 

Barton  v.  Brent,  87  Va.  385,  .   .  330 
v.  May,  3  Sandf.Ch.  (N.  Y. ) 

40v,    *•.•..  .  •  444 

Barwick  v,   Reade,  1  H.   Bla. 

627, 221 

r.  White.  2  Del.  Ch.  284,  .  656 
Bascom  v,  Albertson,  34  N.  Y. 

584, 50,66,67 

Baskcomb  t\  Beckwith,  38  L.  J. 

Ch.  536, 641 

Basore  v.  Henkel,  82  Va.  474, 

670,  671 
Bassett  v.  Min.  Co.,  15Nev.  293,  272 
Bateman  r.   1  William,  3  Jones 

Eq.  (N.  C.):{5, 119 

Bates  t'.  Kelly,  80  Ala.  142,  .      654 
V,  McConnell,  31  Fed  Rep. 

588, 332 

Battersbee   r.     Farrington,    1 

Swanst.  106, 329 

Battle  V,  Finlay,  45  Fed.  Rep. 

796, 611 

Batty  V.  Lloyd,  1  Vern.  141,    .  236 
V.  Snook,  5  Mich.  231,    .   .  441 
Baugher  f;.  Crane.  27  Md.  36,  .  673 
Baughman  v.  Askew,  11  Va. 

L.  J.  196, 407 

Bauman  v.  Jaff ray,  6  Tex.  Civ. 
App.  489, 187 


PAOS 

Baumann  v.  Jefferson,  4  Misc. 

Rep.  (N.Y.)147, 187 

Baurman  v.  Bmzen,  16  N.  Y. 

Suppl.  342, 560 

Bawtree  v.  Watson,  3  My.  &  K. 

339, 236 

Baxendale  v,  Seale,   19  Beav. 

601, 541 

V.  Seale,  24  L.  J.  Ch.  385, .  559 
Baxley  v.  Linali,  16  Pa.  241,  .  197 
Baxter  v.  Myers,  85  Iowa.  328,  338 
Bayden  v.  Watson,  12  L.  J.  Ch. 

N.  S.  277, lis 

Bayley  t;.  Edwards,  3  Swanst 

703 199 

Bavne  v.  U.  S.,  93  U.  S.  642, 

654, 656,  esr 

Bazemore  r.  Davis,  55  6a.  504,  65$ 
B.  D.  Co.  V.  F.  Co.,  114  Mass. 

169, 467 

Beach  v.  MUler,  130  Dl.  162, 

261,  266,  258,  259,  2» 
V.  Norton,  8  Conn.  71,   .   .  20^ 
Beaden  v.  King.  9  Hare,  623,   .  63S 
Beadle  v,  Beadle,  2  McCrary, 

(U.  S. )  686,   . 96 

B€»l  V.  McVicker,  8  Mo.  App. 

202. 222 

V.  Stehley,  21  Pa.  376,  .  .  96 
Beall  V.  Pearre,  12  Md.  650, 

173,  189 
Beals  V.  Cameron,  3  How.  Pr. 

(X.  Y.)  414, 202 

Bean  v,  Patterson,  122  TJ.  S. 

496, 325 

If.  People,  7  Colo.  200,  498,  600 
Beard  v.  Turner,  13  L.  T.  N.  8. 

746. 609,  617 

Beard  more  v.  Tredwell,  31  L. 

J.  Ch.  892 461 

Beardslev    r.    Bridgeport,    63 

C^nn.  489,    .    .  11,  12,  14,  16 

P.  Duntley,  69  N.  Y.  577,  .  646 

Beattie  v.  Kurtz,  2  Pet  666,  .   .  488 

Beatty  v.  Beatty,  2  Moll.  641,  .  670 

V.  Byers,  18  Pa.  105,  .   .  ^,  97 

Beaubien    r.    Poupard,  Hanr. 

(Mich.)  206, 297 

Beauclerk  v.  Mead,  2  Atk.  167,    86 
Beaumont  v.  Dukes,  Jac.  Ch. 

422 539 

r.  01iVeira,*4  L.  R.  Ch.  309,  26 
t».  Thorpe,  1  Ves.  Sr.  27,    -  S» 
Beaver  v.  Trustees,  19  Ohio  St. 

97, n 

Bechtold  v.  Read,  49  K.  J.  Eq. 
Ill, 297 


TABLB  OF  CASKS. 


701 


FAOX 

Beck's  Estate,  133  Pa.  51,  .  .  .634 
Beck  V,  Allison,  56  N.  Y.  366,  .  535 
Becker's  Estate,  150  Pa.  524,  88,  91 
Becker  v.  Nurthway,  44  Minn. 

Ol.i      ••••••••••  o££ 

V.  Walworth,  45  Ohio  St. 

169, 187 

Beckley  v.  Newland,  2  P.  Wms. 

182, 238 

Bective  v.  Hodgson,  10  H.  L. 

Gas.  656, 93 

Becton  v.  Alexander,  27  Tex. 

659, 681,  689 

Beekman  v.  Bonsor,  23  N.  Y. 

298, 50,  66 

Beeson  v,  Beeson,  9  Pa.   279, 

296.  301 
Beir  v.  Cooke,  37  Hun,  (N.  Y. ) 

38,     .  .       452 

Belden  v.  Younger,   76  Iowa, 

667, 333 

Belfield  v.  Booth,  63  Conn.  299, 

689  692 
Bell  V.  Bell,  25  S.  Car.  149,  .  87,  90 
r.  Blount,  4   Hawks,   (N. 

C.)384, 449 

V.  Cummings,     3     Sneed, 

(Tenn. )  275, 194 

V.  Merrifield,    109    N.  Y. 

211, 101 

V.  Singer  M^.  Co.,  65  Gra. 

452,      487 

Bellamy  v.  Wells,  60  L.  J.  Ch. 

156,      458 

Bellemont  &  Ohio  R.  R.  Co.  v, 

Ch.,  27  Alb.  L.  J.  488,       .   .  456 
Belt  V,  Abstract  Co.,  73  Md.  289, 

494,  499,  500 
Belton  V.  Baylor  Female  Col- 

leffe,(Tex.]  33  S. W.  Rep.  680, 452 
Ben  DOW  v,  Moore,  114  N.  C. 

Benedict  v.  Williams,  48  Hun, 

(N.Y.)123,  ...   .642,  643,650 
Benham   v.    Hendrickson,   32 

N.  J.  Eq.  441, 688,  691 

Benne  v,  Schnecko,   100  Mo. 

250, 328 

Benner  v.  Benner,   12  N.  Y. 

Suppl.  472, 692 

Bennett  v.  Bennett,  37  W.  Va. 

396 320 

V,  McKinley,  65  Fed.  Rep. 

605 610 

V.    Merritt,  6  Jones   Eq. 

fi.C.)263, 656 
nkerville,  17Ve«.  170,  111 


PAQl 

Bensley  v,  Brockway,  27  111. 

App.  410, 523 

Benthall  r.  Earl  of  Kilmorey, 

25  Ch.  D.  39, 504 

Bentley  r.  Bates,  4  Y.  &  Coll. 

182, 674 

V.  Viimont,  12  App.   Cas. 

471, W2 

Benton  v.  Baxley,  90  Ga.  296,  .  444 
Benyon  v.  Fitch,  35  Beav.  570,  .  236 
Berlin  Mills  Co.  v.  Poole,   62 

N.  H.  439, 220 

Bemal  r.  Donegal,  3  Dow,  133, 

180,236 
Bernard  v.  B.  M.  Co.,  147  Mass. 

356, 258 

V.  Meara,  12  Ir.  Ch.  Rep. 

389, 675 

Bernstein  v.  Smith,  10  Kans. 

60, 193 

Bern^  v.  Pitt,  2  Vem.  14,  .  .  236 
Berrien  v,   Wright,   26  Barb. 

(N.  Y.)209,      589,598 

Berry  r.  Woodburn,  (Cal.)  40 

Pac.  Rep.  802, 555 

Besley  v.  Lawrence,  11  Paige 

Ch.  (N.  Y.)581, 427 

Best  V.  Stamford,  1  Salk.  154,  86 
Bethlehem  v,  Annis,  40  N.  H. 

34, 219 

Betsinger  v.  Schuyler,  46  Hun, 

(N.  Y.)349, 441 

Betts  V.  BettP,  4  Abb.  N.  C.  (N. 

Y. )  403       50 

V.  Wirt,  3  Md.  Ch.  113,  !   !  120 
Beynon  v.  Cook,  10  L.  R.  Ch. 

Biddulph  V.  Biddulph,  12  Ves. 

164, 88 

Bigelow  t'.  Bridfire  Co.,  14  Conn. 

565,  .   .       .    : 345,  355 

Bijrgert's  Estate,  20  Pa.  17,  .  .  119 
BiflKert   f.   Biggert,   7   Watts, 

(Pa.)  563, .  119 

Bicgs  V.  Piper,  86  Tenn.  589,  .  221 
Bill    r.   Western   Union    Tel. 

Co.,  16  Fed.  Rep.  14,  .  .  283 
BiDard   v,    Erhart,    35   Kans. 

611, 355 

Billing^  V.  Marsh,  153  Mass. 

311 ^34 

V.  O'Brien,  14  Abb.  Pr.  n! 

8.  (N.  Y.)246, 222 

Bininger  v.  Wattles,  28  How. 

Pr.  (N.  Y.)20«, 610 

Birchard  v.  Scott,  39  Conn.  63, 

17,  60,  67 


702 


TABLfi  OF   CASES. 


PAGE 

Birch-Wolfe  v.  Birch,  9  L.  R. 

Eq.  683, 667,  671 

Bird  V.  Merklee,  144  N.  Y.  544, 

11,  13,  14, 15 
.Birdsall  v,  Fischer,  17  Minn. 

'100, 521 

BirminghaDi  Natl.  Bk.  r.  Ko- 

den,  97  Ala.  404, 583 

Birnie  v.  Main,  21)  Ark.  591,  .  114 
Birt  V,  Burt,  36  L.  T.  N.  S.  943,  659 
Biscoe  v.  Jackson,  35  Ch.  D. 

460 60,  63 

Bishop  V.  Banks,  38  Conn,  118,  458 
i\  McGillis,  80  Wis.  575,    .  186 
f.  McGillis,  82  Wis.  120,    .  201 
Bissell  v.  Bk., 5  McLean,  (U. S.) 

495, 582,  583 

Bissill  r.  Williamson,  7  H.  &  N. 
392 • ,  195 

Bittinger  v.  Casten,  111  111.  260,  334 
Bitzer  v.  Bobo,  39  Minn.  18,  .  .  202 
Bizzey  v.  Flight,  3  Cli.  D.  269,  .  43 
Black  V.  Gregg,  58  Mo.  565,  .  .  444 
V.  Lackey,  2  B.  Mon.  (Ky. ) 

257, 184 

V.  RolQinson,  61  Miss.  54,  .  425 
Blackbourn  r.  Tucker,  72  Miss. 

735, 17 

V,  Watson,  85  Pa.  241,     .   .  201 
Blackmer  v.  Stone,  51  Ark.  489, 

580,581 
Black  well  v.  Dibrell,  3  Hughes, 

(U.S.)  151, 615 

V.  R  K.  Co.,  122  Mass.  1,  .  355 
Blagrave  v.   Blagrave,  1  DeG. 

&  Sm.  252 671 

Blair  v.  III.  Steel  Co.,  159  111. 

350, 261 

V.  Johnson,  64  Vt.  598,  .    .  690 
V.  Matthews,  (Ky.)  23  S. 
W.  Rep.  874,         ....  337 
Blake  ».  Langdon,  19  Vt.  485,  .  518 
V.  Peters,  1  De  G.,  J,  &  S. 

345, 674 

Blanchard    v.    R   R.   Co.,  31 

Mich.  43, 535 

r.  Stone,  16  Vt.  234,    ...  184 

r.  Trim,  38  N.  Y.  225,    .   .  546 

Bland  v.  Bland,  90  Kv.  400,     .  639 

r.  Fleeman,  58  Ark.  84,  .   .297 

Blandford  r.  Thackerell,  2  Ves. 

Jr.  238,  504,  509 

Blanks  v,  Klein,  53  Fed.  Rep. 

436, 326 

BlaskowertJ.  Steel,  23  Greg.  106,  598 
Blennerhassett  v.  Sherman,  105 
U.S.  100, 254 


PAAB 

Blessey  V.  Kearney,  24  La.  An. 

289, 187 

Blindell  v.  Hagan,  54  Fed.  Rep. 

40, 356,411 

Bliss  V.   A.  B.  Soc.,  2  AUen* 

(Mass.)  334 66 

V.  Lawrence,  58  N.  Y.  442,  232 
Bliven  v.  Seymour,  88  N.  Y. 

469, 691 

Blood    V,  Ha V man,   13   Mete. 

(Mass.)  2:51",      290,302 

Blount  V.  Davis,  2  Dev.  L.  (N. 

C. )  19, 303 

Blundell  v.  Brettargh,  17  Ves. 

232    .   .        554 

V.  Pope,   (N.  J.)    21    AtL 

Rep.  546, 690 

Board  r.  Dinwiddie,  139  Ind. 

128, 47 

v.  Duparquet,  50  N.  J.  Eq. 

234, 218 

V.  Edson,  18  Ohio  St.  221,  .   68 
V.  Kennedy,  34  W.   N.  C. 

(Pa. )  83, 638 

V.  Lederer,  52    N.  J.   Eq. 

675, 461 

Boardman  t*.  Cutter,  128  Mass. 

388, 583 

V,  M.  B.  Co.,  35  Conn.  402, 614 
Boatmen's  Sav.  Bk.  v.  Overall, 

90  Mo.  410 335 

Bodenhamer  v.  Welch,  89  N. 
O.  78,  ...  ....  238 

Boehm  v,  U.  S.,  20  Ct.  of  CL 

142, .  182,  521 

Boerum  v,  Schenck,  41  N.  Y. 

182, 295,  dOl 

Bogert  V,  Hertell,  4  Hill,  (N. 

V.  Indianapolis,  13  Ind.  134,  469 
Boffev  V.  Shute,  4  Jones  Eq. 

(N:C.)174, 670 

Bohan  v.  Gas  Light  Co.,  122  N. 

Y.  18, 450 

Bohn  V.  Weeks,  50  III.  App. 

2.36, 332,  338 

Bohn    Mfg.   Co.  v,  Hollis,  54 

Minn.  22.3, 406 

Bolander  v.  Peterson,  136  III 

215, 612 

Boiling  V.  Jones,  67  Ala.  508,  .  335 
V.    Smith,    (Ala.)    19  8a 

Rep.  370,        298 

Bolton  r.  Myers,  83  Hun,  (N. 

Y.)259 .    92 

Bolton  Mines  Co.  v.  Stokes,  83 

Atl.  Rep.  491, 170 


TABLE  OF  CASES. 


7oa 


PAGE 

Bomar  v.  Mucins,  4  Rich.  £q. 

(S.  Car.)  80; 653 

Bond  r.  Hopkins,  1  Sch.  &  Lef. 

413, 590 

Bonnard  v.  Ferryman,  [1891]  2 

Ch.  269, 469,  488 

672 
271 
518 
333 


Bonnett  t;.  Sadler,  14  Vee.  526 
Bonney  v.  Tilley,  109  Cal.  346 
Booe  V.  Wataon,  13  Ind.  387, 
Boog  v.  Boog,  78  Iowa,  524,  . 
Booge  V,  Pac.  R.  R.  Ck).,  33  Mo 
212 

Booher  r.  Worrill,  57  Ga.  235, 
Booraem  v.  Wells,  19  N.  J.  Eq 

87 
Booth  V.  Bapt.  Ch.,  126  N.  Y 

215, 

V,    Brown,   62   Fed.   Rep 

794, 

V.  Robinson,  55  Md.  419, 
Borden  v.  Doughty,  42  N.  J 

Eq.  314, 

Borders  v.  Murphy,  125  111.  577 

297 
Boren  v.  Comrs.  of  Darke  Co. 

21  Ohio  St.  311, 

Born  V.  Powder  Co.,  84 Ga.  217 
Bosley  V.  N.  M.  Co.,  123  N.  Y 

550, 

Boston  Diatite  Co.  t;.  Mfg.  Co. 

114  Mass.  69, 

Boston   Glass  Manufactory  v, 
Binney,  4  Pick.  (Mass. )  425, 
BostwicK  V.  Chapman,  60  Conn 

V,  Frankfield,' 74  N.Y.267 

•  101,  102 

Bosworth  I'.  Bk.,  64  Fed.  Rep 

615, 258 

Botts  V,  Cozine,   2  Edw.   Ch 

(N.  Y.)  583, 182 

Boulton  V.  Hahn,  58  Iowa,  518 
Bourne  v.  Bourne,  2  Hare,  35 

89 
V.  Wooldridge,  10  B.  Mon 

(Ky.)492, 

Bouton  V.  Smith,  113  111.  481, 
Bowdish   V.    Page,     81    Hun 

(N.Y.)170, 

Bowditch  V,  Ayrault,  138  N.  Y 
222, 

Bowen  v,  Barksdale,  33  S.  Car. 
142 

V.  Billings,  13  Neb.  439,  ! 
V.  Collins,  15  Ga.  100,  . 
V.  Hall,  6  Q.  B.  D.  333,  . 
V.  Mandeville,  95  N.  Y.  237 


194 
326 

302 

50 

402 

282 

329 

301 

74 
450 

642 

487 

406 

587 

108 

261 

200 
335 

120 

521 
257 

187 

87 

432 
213 
114 
409 
187 


PAGX 


Bowen  v.  Matheson,  14  Allen, 

(Mass.)  499, 406 

V.  Mauzy,  117  Ind.  258, 

449,  453,  459 

V,  School  Dist.,   36  Mich. 
249 292 

v.  Schuier,  41  111.  192,  *■  '.  !  187 
Bowers  v.  Evans,  71  Wis.  133, 

657,  65^ 
V,  Smith,  10  Paige  Ch.  (N. 
Y.)  193,  ....  688,689,691 
Bowery    Sav.  Bk.  v.   Belt,    66 

Hun,  (N:Y.)57, 190 

Bowes  t'.  Heaps,  3  Yes.  &  B. 
227 237 

Bowman  v.  Ash,  143  111.  649,    .  338 
Bowne  v.  Joy,  9  Johns.  (N.  Y. ) 

221, 198 

V.  Thompson,  1  N.  J.  L.  2,  522" 
Box  ford  S.  R.   Soc.  v.  Harri- 

man,  125  Mass.  321,  ....  17 
Boyce    r,    Pritchett,  6   Dana, 

(Ky.)231 Ill 

Boyd  V.  Barnett,  24  111.  App. 

199, 33r 

t;.  Blankman,  29  Cal.  19, 

296,297 
V,  Dickson,  10  Ir.  R.   Eq. 

239, 540- 

V.  Heinzelman,  1  Yes.  &  B. 
3g2 182" 

V.  Hoyt,  5Paige"ch.'(N.Y.j 

65, 671 

V.  Sims,  87  Tenn.  771,     .   .  283- 
I'.  U.S.,116U.  S.  616,    .   .  394 
V.  Vickrey,  138  Ind.  276,   .  326 
Boy  kin   v.   Campbell,   9   Mo. 

App.  495, 219- 

r.  Persons,  95  Ala.  626,  .  .  521 
Boylan  v.  Warren,  39    Kans. 

301 499,  500 

Bovlen   v,   Leonard,  2  Allen, 

(Mass.)  407, 218 

Boynton  v.  Hubbard,  7  Mass. 

112,  237 

Brace  Bros.  v.  Evans,  3  Ry.  & 

Corp.  L.  J.  (Pa.)  561,  .  355,  411 
Bracken  i\  Hambriek,  25  Tex. 

408,  . 55r 

t'.  Martin,  3  Yerg,  (Tenn.) 

V.  Miller,  4  W.  &  k  (Pa. )  102, 656 
Brackenridge    v,    Holland,    2 

Blackf.  (Ind. )  377,  .  296,  299,  30O 
Brackett    v.   Blake,    7    Mete. 

(Mass.)  335, 218,222 

Bradbury  v.  White,  4  Me.  391,  .  541 


704 


TABLE   OF   CASES. 


PAGl 

Bradford  v.  Williams,  2  Md. 

Ch.  1,  ....  181,  182,  183,  186 
Bradley  v.  Farwell,  1  Holmes, 

(U.  S. )  433,   .   .  267,  258,  259 

V.  Luce,  99  III.  234,  .    .  195,  660 

v.  Merrill,  88  Me.  319> .   .   .441 

V.  Reed,  2  Fitte.  (Pa.)  519,  672 

Bradley  Co.  v.  Cooke,  (Ala.) 

16  So.  Rep.  138, 522 

Bradley  &  Currier  Co.  v.  Bems, 

51  N.  J.  Eq.  437, 220 

Bradshaw  v.  Tasker,  2  My.  & 

K.  221, 12,  19,  22 

Brady  v.  Waldron,  2  Johns.  Ch. 

(N.  Y.)  148, 673 

V.  Weeks,  3  Barb.  (N.  Y.) 

157 451 

Braender  v.   Lighting   Co.,    2 

N.  Y.  Suppl.  245,  ...  460 

Braham  v.  Beachim,  7  Ch.  D. 

848,  .       .       615 

v.  Bustard,  1  H.  &  M.  447,  613 
Braman    v.    Stiles,     2    Pick. 

(Mass.)  460, 632 

Bramhall  v.  Ferris,  14  N.  Y.  41, 

86,632 
Brandlyn  v.  Ordj  1  Atk.  571,  .  290 
Brandon  v,  Robinson,  18  Ves. 

Brandreth  t*.   Lance,  8  Paige 

Ch.  (N.  Y. )  24,  .  467,  469,  486 
Brannan    v,    Oliver,    2    Stew. 

(Ala.)  47, 303 

Brannon  v.  May,  42  Ind.  92,  .  657 
Brashear   v,    Macey,    3  J.   J. 

Marsh.  (Ky.)  93, 670 

Brashier   v.    Gratz,  6  Wheat. 

533, 101 

Brattle  Square  Ch.  v.  Grant,  3 

Gray,  (Mass. )  142,  ....  39,  49 
Braund  v.  Devon,  3  L.  R.  Ch, 

800,        ....  504,  505,  506,  509 

Bray  v,  Brijjigs,  20  W.  R.  962,    541 

Brazill  v.  Isham,  12  N.  Y.  9,    .  195 

Breaid  r.  Munger,  88  N.  C.  297,  557 

Brealey   v.    Collins,    Younge, 
317  ^  530 

Brehm  v.  Mavor,  104  N.  Y.  186,  598 
Breit  v.  Yeatbn,  101  111.  242, 

195,  653,  660 
Brereton  v,  Cowper,  1  Bro.  P. 

C.  211, 638,539 

Brewer  v.  Sparrow,  1  M.  &  Ry. 

2    .    .   .       igg 

V.  Watson,  61  Ala.  sio,  497,  500 
V.  Watson,  65  Ala,  88,  .  497,  500 
•.  Watson,  71  Ala.  299, 497,  500 


Brey  v.  Barbour,  (Ky.)  20  a 

W.  Rep.  899, 444 

Bridge  v.  Ward,  35  Wis.  687,  636,639 
Bridgeport  Co.  v.  Meader,   72 

Fed.  Rep.  115, 441 

Bridger  t\  Rice,  IJ.  &  W.  74,  .  541 
Brit^sv.  Pleasants,  4  Ired.  £q. 

(K.C.)26,  . 66 

Brient   v.    Bruce,   (Tex.    Civ. 

App. )  24  S.  W.  Rep.  35,    .    .686 
Briggs  r.  Briggs,  20  ^arb.  (N. 

Y.)477, 521 

V,  Hartley,  19  L.  J.    Ch. 

416, 12 

V.  Planters'  Bk.,  1  Freem. 
Ch.  ( Miss. )  574, 426, 427,  428 
Brigham  v,  Fawcett,  42  Mich. 
542 326 

BrighVs  Appeal,  100  F^  602,  .   91 
Brill  V.  Mfg.  Co.,  41  Ohio  St 

127,  .   .  604,  607,  608,  618 

Brinkerhoff  V.  Marvin,  5  Johns. 

Ch.  (N.  Y.)328, 427 

Brinley  v.  Tibbets,  7  GreenL 

(Me.)  70, 188 

Bristow  V.  Bristow,  5   Beav. 

289, 16 

V.  Warde,  2  Ves.  Jr.  336,  .   91 
British  Museum  v.  White,  2 

Sim.  &  Stu.  594. 26 

Brix  «.  Ott,  101  111.  70,  .  556 

Broadhead  v.  Jones,  39  Ala.  96,  520 
Broadway  Natl.  Bk.  r.  Adams, 

133  Mass.  170, 634 

Brock  V.  Bk.,  48  N.  J.  Eq.  615,  332 
V.  Dole,  66  Wis.  142.  .         673 
Brock  wav  v.  Wells,  1  Paige  Cn. 

(N.  Y.")  617, 443 

Broder  v.  Saillard,  2  Ch.  D.  692, 

451,469 
Brolasky  v.  Gaily,  51  Pa.  509,  .  91 
Bromlev  r.  Jefferies,  2  Vem. 

415, 554 

V.  Smith,  26  Beav.  644,  236,  239 
Bronk  r.  Rilev,  50  Hun,  (N. 

Y.)  489,         ' 402 

Bronson  v.  Strouae,  67  Conn. 

147 12,  24 

Brook  V.  Chappeli,  34  Wi?.  419,  687 
r.  Smith,  1  Salk.  280,  196 

Brooklyn  Bk.  v.  Lamon,  9  N. 

Y.  Suppl.  849, 328 

Brooklyn  W.  Ij.  Co.  r.  Masury, 

25  Barb.  (N.  Y. )  416,       614,  616 
Brooks  V,  Bates,  7  Gnlo.  676,      598 
».  Mills  Co.,  4DilL(  U.R.) 
624, 199,  200 


TABLE  OF  CASES. 


705 


FAOX 

Brooks  V.  Raynolds,  59  Fed. 

Rep.  923, 636,  637 

Brookville  Bk.  v,  Kimble,  76 

Ind.  195, 325,  328 

Broome  v,  Curry,  19  Ala.  805,  .    95 
v,  Pembroke,  66  Md.  193,  .    88 
Brothers  v.  Cartwright,  2  Jones 

Eq.  (N.  C.)  113,  ....  91 
r.  Porter,  6  B.  Men.  (Ky.) 

106, .653 

Brown  v.  Adams,  4  L.  R.  Ch. 

f.  Bank,  79'n.  C.  244,'  .'  !  421 
V,  Bigg,  7  Ves.  280,  ...  .  78 
r.  Brown,  103  Ind.  23,  .  .  442 
V.  Brown,  33  N.  J.  Eq.  650,  552 
V.  Furniture  Co.,  58  Fed. 

Rep.  286,  ....  245,  260 
V.  Littlefield,  1  Wend.  (N. 

Y.)  398, 188 

V,  Littlefield,  11  Wend.  (N. 

Y.)  467, 188 

t\  Lord,  7  Oreg.  302,  ...  560 
r.  Lutheran  Ch.,  23  Pa. 

495, 68 

V.  Mitchell,  102  N.  C.  347,  338 
V,  Pancoast,  34  N.  J.   Eq. 

321 25 

r.  P.  M.  S.  S.  Co.,  6 Blatchf. 

(U.  S.)525,    .    .  .586 

V,  Sax,  7  Cow.  ( N.  Y. )  95,  .  192 
V.  Simons,  44  N.  H.  475,  .  434 
t;.  Stewart,  1  Md.  Ch.  87,  .  673 
V.  Treat,  1  Hill,  (N.  Y. )  225,  188 
V.  Wallace,    2   Bland  Ch. 

(Md.)585, 181 

r.  Weaver,  28  Ga.  377,  302 

t7.  Williamson,  36  Pa.  338,  633 
r.  Wright,  58  Ark.  20,  .  .  337 
Brown  Chemical  Co.  r.  Meyer, 

139  U.  S.  540, 609 

r.  Stearns,  37    Fed.    Rep. 

oOU,     ...•  .....  OUf/ 

Browne  r.  Yeall,  7  Ves.  50,  «.,  .    51 
Brownell  v.  Stoddard,  42  Neb. 

177, 329 

Browning  r.  Bancroft,  8  Mete. 

(Idass.)  278 641 

r.  Parker,  17  R.  I.  183,  .   .  220 
Brubaker  v.  Huber,   2  D.   R. 

(Pa.)  703,  633 

Brucb  V,  Lantz,  2  Rawle,  (Pa.) 

392, 301 

Bruner's  Appeal,   7  W.   &  S. 

(Pa.)  269, 427,434 

Bryan    v.    Knickerbacker,    1 
Barb.  Ch.  (N.  Y.)  409,  ...  632 

45 


PAOl 


Bryan  v.  Scholl,  109  Ind.  367,  .  201 
Bryant  v.  Thompson,  128  N.  Y. 

426, 467 

Bryce  v.  Massey,  35  8.  Car.  127,  444 
Brydges  v,  Stephens,  6  Madd. 

279, 666,  676 

Bubb  V.  Yelverton,  10  L.  R. 

Eq.  465, 667 

Buchanan  v,  Angus,  4  Macq. 

H.  L.  Cas.  374,     ....    89 
V,  Iron  Co.,  3  111.  App.  191, 

165,  166 
V,  Kerr,  159  Pa.  433,  ...  414 
Buck  V.  Bransford,  58  Ark.  289,  433 
V.  Collins,  51  Ga.  391, 

493,  498,  500 
Buck  Mtn.  Coal  Co.  v.  Lehigh 
'     C.  &  N.  Go.,  50  Pa.  91,  .  .     356 
Buckeye    Twp.    v.    Clark,   90 

Mich.  432, 192 

Buckhanan    v.    Gamble,   Ga. 

Dec.  156, 519 

Buckmaster  v,  Thompson,  36 

Pi.   Y.  OOo.  •    ........  OuO 

Buckner  v.  Finley,  2  Pet.  586,  198 
Budd  V.  Hiler,  27  N.  J.  L.  43.  .  193 
Bugg  r.   Summer,   1  McMull. 

(K  Car.)  333, 598 

Bulkley  v,  Moi^gan,  46  Conn. 

Bull  V.  Bk.,  90  Ky.  452,     .   .   .*  639 
V.  Shepard,  7  Wis.  449,  .   .  443 
BuUard  v.  Chandler,  149  ^iass. 

532, 14 

Bullock  r.  Bullock,  1  J.  &  W. 

583, Ill 

V.  Bullock,  2  Dev.  Eq.  (N. 

C. )  307, 691 

V,  Whipp,  15  R.  I.  195,  .    .  444 
Bumgardner  v.  Leavitt,  35  W. 

Va.  194,    ...  669,  582,  585,  586 
Bumpus  V,  Bumpus,  53  Mich. 

34^ 554 

Bunce  v,  Vander  Grift,  8  Paige 

Ch.  (N.Y.)37, 86 

Bunch  V,  Grave,  111  Ind.  351,  190 
Bunting  r.  Ricks,  2  Dev.  &  B. 

Eq.  (N.  C.)  130,       518 

Burch  V,  West,  134  111.  258,  .  .  257 
Burdj?e  r.  Bolin,  106  Ind.  175,  338 
Burge  V,  Gandy,  41  Neb.  149,  521 
Burger  r.  Rice,  3  Ind.  125,  .  .  219 
Burges  v.  Lamb,  16  Ves.  174, 

667,  676 
Burgess  V.  Burgess,  3  De  G.,  M. 

&  G.  896, 610 

V.  Jefferson,  21  La.  An.  143,  75 


706 


TABLE   OF   CASES. 


PAGE 


Burgwin  v.  Babcock,  11  111.  28,  521 

Burke  v.  Oassin,  45  Cal.  467,    .  609 

V.  Creditors,  9  La.  An.  66,  .  551 

V.  Still  well,  23  Ark.  294,    .  520 

Burkhalter  v.  Jones,  32  Kans.  5, 554 

Burnett  r.  Kullak,  76  Cal.  535.  559 

V.  Phalon,  3  Keyes,  (N.  Y. ) 

594,  .....       .    .  611 

Burnhain  v.  Mc Michael,  6  Tex. 

Civ.  App.  496, 330 

Burnside  v,  Wayman,  49  Mo. 

356, '.444 

Burnsides  v.  Wall,  9  B.  Mon. 

(Ky.)  318, 91,  92 

Burr  V.  Sim,   1  Whart.    (Pa.) 

iXii^  .      •  ...   Of,    vd 

V.  Smith,  7  Vt.  241, 

19,  20,  50,  66 

Burrell  r.  Baskerfield,  11  Beav. 

525, 86 

Burrill  v.  Boardman,  43  N.  Y. 

254, 50 

Burris  r.  Adams,  96  Cal.  664,   .  301 

Burrows  r.  Hovland,  40  Neb. 

4^4 443 

I'.  Miller,  5  How.  Pr.  (N. 

Y.)51, 198 

Burson  \\  Blackley,  67  Tex.  5,  .  189 

Burt  V.  Timmons,  29  W.  Va. 

441,  ....   .       .  314,  316,  336 

Burtnett  \\  Bk.,  .38  Mich.  630,  .  659 

Burton    \\    Marshall,    4   Gill, 

nUd.)  487,        .    .    .401,403 

r.  Reynolds,  102  Mich.  55, 

498.  499,  500 

V.  Shotwell,  13  Bush,  (Ky. ) 

271, 583 

X.  Tuite,  78  Mich.  363, 

493,  498,  500 

r.  Tuite,  80  Mich.  218,  498,  500 

Burwell  r.  Comrs.,  93  N.  C.  73,  449 

V.  Lumsden,  24Gratt.  (Va.) 

443, 330 

Bushnell  r.  Robeson,  62  Iowa, 

540, 449.  461 

Bussing f.  Rice,  2 Cunh.  (Mass. ) 
43 ,  049 

BussV  V,  M'Kie,  2  McCord  Ch. 

(S.' Car.)  23, 689 

Butcliart  v.  Dresser,  10  Hare, 

453,  .  214 

V,  Dres8er,4  De  G. ,  M.  &  G. 

542, 215 

Butler  V,  Duncan,  47  Mich.  94, 

237  239 
V.  Galletti,    21    How.    Pr! 
(N.  Y.)466, 403 


Butler  V.  Hicks,  11  8m.  &  M. 

(Miss.)  78, 653 

9.  Hildreth,  5  Mete  ( Mass. ) 

49,    .   .  188, 189, 190, 191,  202 
v.  Rogers,  9  N.  J.  Eq.  487, 

449  453 
V,  Stainback,  87  N.  C.  216,  !  422 
Butler  Paper  Co.  r.  Bobbins, 

151  III.  588, 257,  258 

Butman    v.  James,   34    Minn. 

547, 675 

Butter  worth  v.  Walker,  13  W.  R. 

168, 541 

Butts    r.    Collins,    13    Wend. 

(N.Y.)  139, 192 

Buxton  V.  Lister,  3  Atk.  384,  .  581 
Buzard  v.  Houston,  119  U.  S. 

04  /,.'•.*•  ...  VTA 

Byard  v.  Holmes,  33  N.  J.  L. 

XX(/,    >•         .........  LvZ 

Byars  v.  Thompson,  80   Tex. 

468, 299 

Byers  v.  McCartney,  62  Iowa, 

339, 49 

Byrne  v.  Stewart,  3  Desao.  Eq. 

(S.  Oar.)  135, 91 

Byrns  v.  Shaw,  46  111.  App.  281,  332 
Byxbie  v.  Wood,  24  N.  Y.  607,  192 

Cable  V.  Gaty,  34  Mo.  673,  .  .  .  lflE> 
Cadman  v.  Homer,  18  Ves.  10,  538 
Calm  r.  Hewsev,  8  Misc.  Rep. 

(N.  Y. )  384,      ...       .673 
V.  Hoffman  House,  7  Misc. 
Rep.  (N.  Y.)461,.  .    .   .614 
C^in  V.  McGeenty,   41  Minn. 

194, 301 

V.  Moyse,  71  Miss.  653,  .  425 
Caird  v.  Si  me,  12  App.  Ob«.  326,  485 
Calaveras  Co.  v,  Brockway,  30 

Cal.  325, 201 

C^ldwall  V.   Bavlis,   2  Meriv. 

408, ' 666,  672 

Caldwell  v.  Cline,  8  Mart  N.  S. 

(La.)  684, 401 

V.  Depew,  40  Minn.  528, .  .  542 
V.  Mfj?.  Co.,  17  Neb.  489,   .  21S 
Cale  f .  Shaw,  33  W.  Va.  299,  .  325 
Calhoun  r.  Burnett,  40  Miss. 

599,      195,  «50 

V.  McKnight,  44  La.   An. 

575, 2m 

California  Co.   v.   Steams,   67 

Fed.  Rep.  1008, «» 

Callan's  F^te,  7  L.  R.  Ir.  102,  637 
Callanan  v,  Ry.  Co.,  61  Mich. 

16, ivr 


TABLE   OF   CASES. 


707 


PAGl 

CSalvert  v.  Rice,  91  Ky.  633,  ..  666 
Camden  &  A.  R.  li.  Co.  v.  Stew- 
art, 18  N.  J.  Eq.  489,  ....  556 
Camp  r.Bates,  11  Conn.  51,  670, 674 
v.  Cleary,  76  Va.  140,  .  633,  636 
V.  Crocker,  54  Conn.  21,  .  11,  15 
Campbell  v,  Campbell,  3  Head, 

(Tenn. )  325 121 

V.  Durham,  86  Ala.  299,  .  .  541 
V.  Foster,   35    N.  Y.   361, 

632,  639 
V,  Johnston,  1  Sandf.  Ch. 

(N.  Y. )  148, 295 

r.  Seaman,  63  N.  Y.  568,    .  451 
Canal  Co.  r.  Clark,   13  Wall. 

311, 614 

V,  Vallette,  21  How.  414, 

439,  442 
Canary  v,  Russell,  9  Misc.  Rep. 

(N.  Y.)  558, 403 

Candee  v,  Deere,  54  111.  439, 

613,  614 
Candler  v.  Clark,  99  Ga.  550,  .  302 
Cannaday  v.  Shepard,  2  Jones 

Eq.  (N.  C.)224,   ....         539 
Cannon  v.  Barry,  59  Miss.  289, 

670,  672 
r.  Hudson,  5  Del.  Ch.  112.  434 
V.  Hudson,  6  Hoost  (Del. ) 

21, 434 

«.  Jenkins,  1  Dev.  Eq.  (N. 

C. )  422 304 

t».  lindsey,  85  Ala.  i98,  .  .  521 
Gapner  v,  Min.  Co.,  3  N.  J.  Eq. 

467, 673 

Capps  r.  Holt,  5  Jones  Eq.  (N. 

C.)153, 556 

Cappur  V.  Harris,  Bunb.  135,  .  581 
Oarberry  v.  Tannehill,  1  HaiT. 

&  J.  (Md.)  224,  .   .  534,  538,  541 
Carbolic  Co.  v,  Thompson,  25 
Fed.  Rep.  625, 611 

Carew  v.  Rutherford,  106  Ma^s. 
J 405  409 

Carey  v.  Brown,  62  Cal.  373,    !  654 
Carleton  v.   Rugg,   149   Mams. 

650, 350.  354 

Oarlill  V.  Carbolic  Co.,  (1893) 

1  Q.  B.  256, 606 

Carlisle  v.  Cooper,  18  N.  J.  Eq. 

241. 181,  183 

Carlsbad  v.  Kutnow,  71  Fed. 

Rep.  167, 616 

V,  Thackeray,  57  Fed.  Rep. 

18 616 

V.  TibbettB,  61  Fed  Rep. 
852, 618 


PAGB 

Carlyle  v.  Carlyle  Co..  140  111. 

445, 219 

Carmichael   v,  Foster,  69  Ga. 

372, 653 

Came  v.  Long,  2  De  G.,  F.  &  J. 

75, 26,37 

Carpenter  v,  Danforth,  52  Barb. 

(N.Y.)581, 642. 

V.  Hist.  Soc,  2  Dem.  (N. 

Y. )  574, 50 

v.  Mitchell,  54  111.  126,  .  .  443 
Carr  v.  Branch,  85  Va.  597,  .  .  87 
V,  Collins,  7  Jur.  165,  ...  86 
V,  Duval,  14  Pet.  77,  ...  551 
V,  Holbrook,  1  Mo.  240,  .  .  442 
V.  Passaic  Co.,  22  N.  J.  Eq. 

85, 556 

Carrick  v.  Young,  4  Madd.  437,  183 
Carroll  v,  Cockerham,  38  La. 

An.  813, 297 

t\  Richardson,  87  Ala.  605,  688 
Carron  Iron  Co.  v,  Maclaren, 

5  H.  L.  Cas,  416,  ....  185,  199' 
Carskaddon  v.  Kennedy,  40  N. 

Eq.  259, 639 

Carson  v.  Barnes,  1  Ala.  93,  .  .  521 
V.  Stevens,  40  Neb.  112,  .  .339 
Carter  v,  Balfour,  19  Ala.  814, 

66,  67 
V,  Bk.,  71  Me.  448,  ....  654 
V.  Ferguson,  58  Hun,  (N. 

Y.)569, 403 

V,  Green,  3  K.  &  J.  591,  .  35 
v.  Lee,  51  Ind.  292,  ...  297 
V.  Strange,  (Ky.)  14  S.  W. 

Rep.  837, 328 

V.  Trueman,  7  Pa.  315,    .   .    93 
V.  Wake,  4  Ch.  D.  605,    .    .  441 
Cartier  v.  Carlile,  8  Jur.  N.  S. 

183, 614 

Cartin  v.  R.  R  Co.,  (S.  Car.) 

20  S.  E.  Rep.  979, 202 

Cart  Wright's  Case,  114  Mass. 

230,  395 

Cartwrieht  v.  Cartwright,  3  De 

G.,  M.  &G.  982,  ...    39 

Caruthers  v.  Hall,  10  Mich.  40,  434 
Cary  v.  Abbott,  7  Ves.  490,  •  12,  22 
Carv  Library  v.  Bliss,  151  Ma.«s. 

364, 37 

Casady  v.  Woodbury  Co.,   13 

Iowa,  113,  .  .   .     578 

CaFams jor  v.  Strode,  1  Sim.  & 

Stu.  381 , 673 

Case  V.  McCabe,  36  Mich.  100,  443 
Capey  v.  Union  No.  3,  45  Fed. 
Rep.  136, 355,  407,  411 


708 


TABLE   OF  CASES. 


PAGX 

Caskeyt'.  Williams,  (Ky.)  H  S. 

W.  Rep.  11, 667 

Casto  V.  Fry,  33  W.  Va.  449, 

321  330 
Caswell  V,  Davis,  58  N.  Y.  223| 

611,  613 
r.  Hazard,  121  N.  Y.  484,  .  469 
Catchings  v.  Manlove,  39  Miss. 

655, 336 

Cat  1  in  V.  Valentine,  9  Paige  Ch. 

(N.  Y.J  575, 461 

Catte  V.  Phalen^  2  How.  376,    .  641 
Caulfield  v.   Gibbons,  2  Moll. 

489, 183 

Caussidiere  v.  Beers,  2  Keyes, 

(N.  Y.)  198, 664 

Cavagnaro  v,  Don,  63  Cal.  227,  655 
Cavin  v,  Gleason,  105  N.  Y. 

256, 652 

Celluloid  Co.  v,  Cellonite  Co., 

32  Fed.  Rep.  94,  ....  617 
r.  Read,  47  Fed.  Rep.  712,  613 
Cement  Co.  v.  Cement  Co.,  46 

Fed.  Rep.  212, 616 

V.  Le  Page,  147  Mass.  206, 

606,609 
Cent.  R  R.  Co.  v.  N.  J.  R.  R. 
Co.,  32  N.  J.  Eq.  67, 

181,  182,  186,  200 
V.  Pickett,  87  Ga.  734,  .  .   .206 
Cent.  Trust  Co.  v.  Bridges,  67 

Fed.  Rep.  753,  .       441 

C.  Gas  Co.  V.  K.  Co.,  100  Mo. 

501, 468 

Chad  well  v.  Jones,  1  Tenn.  Ch. 

493, 184 

Chad  wick  v.  Corell,  151  Mass. 

190, 606,  617 

Chafee  v.  Sprague,  16R  1. 189,  683 
Chamberlain    v.    Steams,    111 

Mass.  267, 35 

V.  Taylor,  106  N.  Y.  185,  89,  93 
Chamberlayne  v,  Brockett,  8  L. 

R.  Ch.  206,    .   .   .       .  47,  48 
t'.  Dtmimer,  3  Bro.  C.   C. 

549 667 

Chamberlin     v.    Gilman,    10 

Colo.  94, 218 

V,  Scott,  33  Vt.  80,    .    .       .  194 
Chambers  r.  Lewip,  11  Abb.  Pr. 

(N.  Y.)210, 192 

V,  St.  LouiP,  29  Mo.  543,    .    15 
V,  Smith,  3  App.  Cas.  795,  .  636 
Chamblee  r.  McKenzie^  31  Ark. 

Champion  r.  Brown,  6  Johns. 
Ch.  (N.  Y.)398,  .  .   .  .102,115 


PAOB 

Champion  v,  Genin,  61  N.  J. 

Eq.  38, 558 

Chandler'sAppeal,34Wi8.605,  90 
Chandler  v.  Drew,  6  N.  H.  469,  519 
Chapin  v.  School  Dist.,  35  N. 

Chaplin  v.  U.  S.,  19  Ct.  of  CI. 

424, 121 

Chapman    v.   Brown,    6  Yes. 

404 2S 

V,  Hiunilton,  19  Ala.  121,  .  429 
v.  Lester,  12  Kans.  692,  .  .  432 
V,  Rochester,  110  N.  Y.  273,  448 
V,  Summerfield,  36  Kans. 

610,  .       ..a.       ...  326 
V.  W.  U.  T.  Co.,  88  Ga.  763,  468 
Chappell  V.  Funk,  67  Md.  465,  451 
Charfeson  v.  Campbell,  4  Ct.  of 

Sess.  Cas.  (4th  ser.)  149,   •  .  610 
Charlesworth  r.   Jennings,   11 

L.  T.  N.  8. 439, 639 

Chase  v.  Isherwood,  1  Ohio  N. 

P.  31, 689,  690 

V.  Lockerman,  11  GiU  &  J. 

(Md.)185, 428 

V.   Stockett,   72*  Md.    235, 

11, 16,  50 
V.  Tuttle,  27  Fed-  Rep.  110, 

468,487 
Chater  v.  Sugar  Rei   Co.,  19 

Cal.  219, 583 

Chatzel  v.  Bolton,  3  McCord,  (S. 

Car.)  33, 196 

Chauncey  v,  Yeaton,  1  N.  H. 

151, 193 

Cheale  v,  Eenward,  3  De  G.  d 

J.  27 584 

Cheavin  v.  Walker,  6  Ch.  D. 

850, 603,  617 

r.  Walker,  46  L.  J.  Ch.  686,  610 
Cheesebrough    r.     Millard,    1 
Johns.  Ch.  (N.  Y.)  409, 

419,  425,  428,  429 
Chem.  Nat.  Bk.  r.  Kissane,  32 

Fed.  Rep.  429, 598 

Cheney  v.  Gleason,  117  Mass. 

557 (m  ^g 

Cherry  V.  Mott,  1  My  .&  Cr.  123*  63 
Cheshire  v.  Cheshire,  2  Ired. 

Eq.  (N.  C.)  569, 653 

Chesterfield  v.  Janssen,  2  Vep. 

Sr.  125, 236,  239 

Chesterfield  Mfg.  Co.  r.  Dehon, 

6  Pick.  (Mass.)  7, 657 

Chew  V.  Ellingwood,  86  Mo. 

260, 257 

V.  Nicklin,  45  F^  84,     .  79,  91 


TABLE  OF  CASES. 


709 


PAGK 


Child  V.  Iron  Works,  137  Mass. 

516. 169 

Ghilderston  t;.  Hanimon,  9  S.  <& 

R.  (Pa.)  68, 515,  520 

Childs  V.  R.  R.  CJo. ,  117  Mo.  414,  666 
V.  Smith.  1  Md.  Gh.  483,  .  672 
V.  Stoddard,  130  Mass.  110, 

187,  196 
Chilton   V.    Scruggs,    5    Lea, 

(Tenn. )  308,    .   .   .  589,  693,  597 
Chinese  Exclusion   Case,  130 

U.S.  581, 377 

Chipley  v.  Atkinson,  23  Fla. 

206,      409 

Chipman  v.  Montgomery,  63 

Nt  Y.  221, 688,  691 

Chishohn  v.  U.  S.,  19  Ct  of  CI. 

435, 121 

Chittv  V,  Parker,  2  Ves.  Jr. 
271 93 

Choen  v.  Guthrie,  16  w!  Va. 

100, 619 

Cholmondeley  v.  Clinton,  2  J. 

6t  W.  1,  175, 40 

Chojrnski  v.  Cohen,  39  Cal.  501,  609 
Christian  v.  Miller,  3  Leigh, 

(Va.)82, 519 

Christian  Grocery  Co.  v.  Water 

Co.,  (Ala. )  17  So.  Rep.  352,  .  653 
Christie  v,  Bridgman,  51  N.  J. 

Eq.  331, 333 

V.  DaVey,  tl893]  1  Ch.  316,  457 
Christler  v.  Meddis,  6  B.  Mon. 

(Ky.)37, 89 

Christmas  v.  Mitchell,  3  Ired. 

Eq.  (N.  C.)535, 666 

Chronister  v.  Bushey,  7  W.  & 

S.  (Pa.)  162, 296,297 

Chubb  V.   Peckham,  13  N.  J. 

Eq.  207, 639 

Church  V,  Church,  2  Brewst. 

(Pa.)372. 469 

V.  Mumford,  11  Johns.  (N. 

Y.)  479, 193 

Chnrcher  v,  Martin,  42  Ch.  D. 

312, 40 

Cincinnati,  L.  &  C.  R.  R  Co. 

V.  D.  &  V.  Ry.  Co.,  76  111.  113,  354 
Citixena'  Bk.  v.  Dows,  68  Iowa, 

460, 188 

V.  Webster,  76  Iowa,  381,  .  325 
Citissens'  Ins.  Co.  v.  Foster,  64 

Miss.  288,       337 

Civil  Service  Assn.  v.  Dean,  13 

Ch.  D.  512, 609 

Claflin  V.  Batchelder,  66  N.  H. 
29, 339 


PAOB 


Clapp  V.  Campbell,  124  Mass. 

Oi/,  ••••        •        •■        ••.  ^uo 

Clark  V.  Clark,  17  Ga.  485,  .  .  691 
v.  CUrk,  66  N.  C.  655,  .  .  .296 
v.  Drake,  63  Mo.  354,  .  .  .  297 
V.  Freeman,  11  Beav.  112, 

467,  486 
V.  Ins.  Co.,  130  Ind.  332,  .  429 
V,  Lawrence,  6  Jones  Eq. 

(N.  C.)83, 452 

V.  Sullivan,  2  N.  Dak.  103,  522 
V.  Taylor,  1  Drew.  642,  .  .  63 
V.  Taylor,  68  Ala.  453,  .  .  621 
V.  Wright,  24  S.  Car.  526,  .  427 

Clarke  v,  Franklin,  4  K.  &  J. 

267, 93,111 

V.  Henshaw,  30  Ind.  144,  435 
V.  King,  34  W.  Va.  631,  .  .  328 
V.  Koenig,  36  Neb.  672,  .  .  562 
V,  Mackintosh,  4  Giff.  134,  640 

Clay  V.  Gurley,  62  Ala.  14,  688,  689 
V.  Hart,  7  Dana,  (Ky.)  1,  .  89 
V.  Rufford,  8  Hare,  &1,  .  .  641 

Claywell  v.  Sudderth,  77  N.  C. 

Clement  r.  Hyde,  60  Vt  716, 

11, 17, 18 

V,  Phila.,  137  Pfe.  328,  .  .   .220 

V.  Reid,  17  Miss.  635,  .   .   .538 

Clendening  v,  Wyatt,  54  Eans. 

g23 238 

Cleveland's  Estates,   [1893]  3 

Ch.  244 f 116 

Cleveland  v.  Gas  Light  Co.,  20 

N.  J.  Eq.  201,  ..   .  449,  460 
V.  Martin,  2  Head,  (Tenn. ) 

128, 442 

Cliiford  v.  Brandon,  2  Camp. 

Clk t  k  Moses',  44  Hun,  (n!  Y.  ) 

312, 91 

V.  Moses,  76  Hun,  (N.  Y.) 

617, 327 

V.  Moses,  116  N.  Y.  144,    .    89 

Clifton  Iron  Co.  t;.  Dye,  87  Ala. 
4gg 450 

ClimerV  Hovey,  15  Mich.  18,  541 
Clotworthy  v.  wshepp,  42  Fed. 

Rep.  62, .   .  611 

Clough  r.  Clough,  55  Vt.  360,  518 
Clow  V,  Plummer,  86  Mich.  550,  666 
Clowes  V.  Dickenson,  9  Cow. 

(N.  Y. )  403, 426 

Clute  V.  Bool,  8  Pfeige  Ch.  (N. 

Y. )  83,  .  ■  •  ....  638,  639 
Coale  r.  Moline  Plow  Co.,  134 

111.  360,  ..  ^ 326 


710 


TABLE   OF   CASES. 


PAGl 

Coat  V.  Coat,  63  III.  73,  ....  297 
Coatee  v.  Gerlach,  44  Pa.  43,   .  254 
V.  Preston,  105  111.  470,      .  521 
Coata  V.  Thread  Co.,  149  U.  S. 

V.  Thread  Co.,  36  Fed.  Rep. 

Coble  V.  Nonemaker,  78  P*t. 

501, 656 

Cochran  v.  Collins,  29  Cal.  129,  219 
Cocke     V.    Dotson,    1    Overt. 

(Tenn.)  169, 181 

Cockerel  1  v.  Cholmeley,  1  Rues. 

&M.  418, 180 

Cocks  V,  Chandler,  11 L.  R.  Eq. 

446, 615,  616 

V.  Manners,  12  L.  R.  Eq. 

574, 3 

Code  V.  Carlton,  18  Neb.  328,  .  212 
Cceur   D'Alene    Min.    Co.    v. 

Union,  51  Fed.  Rep.  260,  356,  411 
Coffin  V,  McLean,  80  N.  Y.  560,  519 
Cogan  r.  Stephens,  5  L.  J.  Ch. 

N.  S.  17, 93 

Coggeshall  r.  Pelton,  7  Johns. 

Ch.  (N.  Y.)  292. 24 

CcOTfswell  V.  Griffith,  23  Neb. 

334       553 

V.  R.  R.  Co!,  103  N.Y.  io",  452 

Cohens  v.  Virginia,  6  Wheat. 
264,  413, 377 

Coit  V,  Comstock,  51  Conn.  352,  48 
V,  Stewart,,  50  N.  Y.  17,  .   .  193 

Coker  f.   Shropshire,  59  Ala. 
542 426 

Colby  r.  Gadsden,  17  L.  T.  N. 
S.  97, 539,  540 

Cole  V.  Flitcraft,  47  Md.  312,  .  181 
V.  Gibbons,  3  P.  Wms.  290,  236 
V.  Lee,  45  N.  J.  Eq.  779,  .  325 
t'.  Wade,  16  Ves.  27,    .   .   .    78 

Coleman  i\  Burr,  93  N.  Y.  17,  .  331 
V.  Elmore,   31    Fed.  Rep. 

r.  Ry.  Co.,  8  W.  R.  734,  .  .  486 
Colerick  t'.  Hooper,  3  Ind.  316,  558 
Coles  V.  Bowne,  10  Paige  Ch. 

(N.Y.)  526, 552 

Coigan  V.  Danheiser,  35  Fed. 

Rep.  150, 610 

Collard  r,  Marshall,   [18?>2]   1 

Ch.  571 412,  469,  488 

Collier  V.  Dyer,  27  Ark.  478,  .  .  521 
Collinjfwood  t'.  Row,  3  Jur.  N. 

8.  785, 112 

Collins  r.  ChamtL  15  B.  Mon. 

(Ky.)  118,  .   .  y 88 


pAoa 


Collins  V.  HoUier,  13  La.  An. 

5g5 299 

v.  Mfg.*  Co.,  7  Abb.  N.  C. 

(N.  Y.)  17, 614 

Colonial  L.  A.  Co.  v.  H.  &  C. 

A.  Co.,  33  Beav.  548,  .  .609 

Colson  V.  Thompson,  2  Wheat. 

336, 551 

Colt  V,  NettervUl,  2  P.  Wma. 

304, 582 

V,     Partridge,     7     Mete 

(Mass.)  570, 184 

Cojumbia  Co.  v.  Alcorn,  150  U. 

.602,  606,  609,  614 


8.460 


I   •   ■  ... 

Columbian  Club  v.  State,  143 

Ind.  98, 340 

Columbus  Club  v,  Reiley,  25 

Wkly.  Law  Bull.  (Ohio,)  385,  403 

ColweU  ».  Bk.,  16  R.  1. 288,  .    .  622 

Combe  v.  Combe,  2  Atk.  188,  .    89 

Combs  V,  Scott,  76  Wis.  662,    .  555 

r.Tarlton,  2  B.  Mon.  (Ky. ) 

191, 183 

Comegys  v.  Emerick,  134  Ind. 

148, 297,  298 

Comer  r.  Allen,  72  Ga.  1,  .   .   .  328 
Comfort   V,    McTeer,    7    Lea, 

(Tenn.)  660, 145 

t^.  Patterson,  2 Lea,  (Tenn.) 

672, 144 

Commission   v.   Brimson,   154 

U.  S.  447, 396 

Commissioners  r.  De  Clifford, 

IDr.  AWar.  245,  ....    49 
V.  Pemsel,  [1891]  A.  C.  531, 

3,  5,  8,  \Z 
r.  Roeers,  55  Ind.  297,  .  .  14 
r.  Walsh,  7  Ir.  Eq.  Rep.  24, 

n., 22 

Conmi.  V,  Arriflon,  15  S.  A  R. 

(Pa.)  127, 136 

V.  Batchelder,  Thach.  Cr. 

Cas.  (Mass. )  191,  ....  467 
V.  Carlisle,  Bright.  N.  P. 

(Pa.)  36, 406 

V.  Churchill,  5  Mass.  174,  .  196 
V,  Clap,  4  Maw.  163,  ...  467 
t;.  Gilbert,  6  J.  J.  Marsh. 

(Ky.)184, 196 

V,  Gordon,   (Pa.)   5  Cent. 

Rep.  276,     .       92 

V,  Graham,  64  Pa.  339,  .  .  136 
«.  Helms,  8  Pa.  C.  C.  410,  .  136 
r.  Hunt,  4  Mete   (Massi) 

111,  406 

V,  Martin,  5  Muni  (Va.) 
117,  .   / 94 


TABLE   OF  CASES. 


711 


PAGE 


PAGB 


Oomm.  1'.  Mitchell,  82  Pa.  343.  .  74 
r.  O'Donnel,  (Pi.)  12  W. 

N.  C.  291, 498,  500 

V.  O'Donnell,  12  Pfe.  0.  C. 

V.  Oaks,  113  Mass.  8,  .  .  .456 
v.  Perry,  139  Mass.  198,  .  .  461 
V.  Redshaw,  12  Pa.  C.  C.  91, 408 
v.  Shelton,  11  Va.  L.  J.  324,  407 
V,  Silvers,  11  Pa.  C.  C.  481,  408 
V,  Smith,  6  Cush.  (Mass.) 

80, 466 

Oommonwealth  Co.  t;.  Brown, 

166  Pa.  477. 331 

■Companv     oi      Pewterers    v. 
Christ  8   Hospital,    1   Vem. 

161,  . 49 

Oomstock  v.  Hier,  73  N.  Y.  269,  641 
Concord  v.  Pillsbury,  33  N.  H. 

310 519 

Cone  V.  Russell,  48  N.  J.  Eq. 

208, 577,585,587 

0)ngre86  Co.  v.  High  Bock  Co., 

45  N.  y.  291, 616 

Conklin  v.  Davis,  63  Conn.  377, 

11, 14,  18,  19 
Oonly  V,  Kincaid,  1  Wins.  (N. 

C.)44, 87 

Connell  v.  Read,  128  Mass.  477,  614 
Connihan   r.  Thompson,    111 

Maffl.  270, 187 

Oonover  v.  Conover,  1 N.  J.  Eq. 

403, 181 

V.  Ruckman,  36  N.  J.  Eq. 

493 333 

Conrad  v.  Harrison,  3  Leigh, 

( Va. )  532, 429 

V.  lindley,  2  Cal.  173,    ;   .  538 
Conrow  v.  Little,  115  N.  Y.  387, 

185,  189 
Consumers'  Gas  Co.  r.  K.  C.  G. 

&  C.  Co.,  100  Mo.  501,   ..   .  487 
Continental  Bk.  v.  Weems,  69 

Tex.  489, 669 

Converse  r.  Sickles,  146  N.  Y. 

200, 653 

Conway  v.  Green,  1  Harr.  &  J. 

(Md.)  151, 296 

Cook  V,  Burnley,  11  Wall.  659,  201 
V.  Cook,  20  N.  J.  Eq.  375,  88, 90 
V.  Farrington,   104   Mass. 

212       436 

r.  Field,  15  Q*.  B.  460,    '.   !  238  • 
V.  Litchfield,  5  Sandf.  (N. 

Y.)330, 185,199 

V,  Starkweather,   13  Abb. 
Pr.  N.  S.  (N.  Y.)  392,    .614 


Cook  V.  Tullis,  18  Wall.  332, 662, 663 
V.  Winford,  1  Eq.  Cas.  Abr. 

221,  pi.  2, 672 

Cooke  V,  Collingridge,  1  L.  J. 

Ch.  74, 303 

V.  Dealey,  22  Beav.  196,  .  .  120 
V.  Forbes,  6  L.  R.  Eq.  166,  451 
t;.  Whaley,  1  Eq.  Cas.  Abr. 

400, 672 

Cookson  V.  Cookson,  12  Cl.  & 

F.  121, 96 

Cooper  V.  Cooper,  61  Miss.  676, 

196,660 
V.  Davis,  15  Conn.  556,  .  .  673 
V.  Greeley,  1  Den.  (N.  Y.) 

347, 467 

V.    Helsabeck,    6    Blackf. 

( Ind. )  14, 192,  193 

V.  Jarman,  3  L.  R.  Eq.  98,  115 
V.  Standley,  40  Mo.  App. 

138, 333 

Coosaw  Min.  Co.  v.  South  Caro- 
lina, 144  U.  S.  550,  .   .    .  352,  387 
Copley's  Case,  3  Madd.  526,  n.,  676 
Copper s  Estate,  4  Phila.  (Pa.) 

378, 3a3 

Coppmger  v,  Gubbins,  9  Ir.  Eq. 

Rep.  304,    .       .  .  668,  673 

Corbett  v.  Hughes,  76  Iowa, 

281 522 

V,  Woodward,  6  Sawy.  (U. 

S. )  403 266 

Corbin  v.  Gould,  i33  U.  S.  308,  610 
Core  V.  Bell,  20  W.  Va.  174,  .   .  673 
V.  Wiener,  32  W.  Va.  277,  .  639 
Corey  v.  wadsworth,  99  Ala. 

68, 258,269 

Corliss  V.  Walker,  57  Fed.  Rep. 

434,     .   .      468,469,470,485 
V,  Walker,  64  Fed.  Rep.     . 
280,  .....   .  469,  470,  486 

Cormack  «.  Wolcott,  37  Kans. 

391,     : 493,499,600 

Cornelius  i;.  Vanarsdallen,  3  Pa. 

434, 201 

Cornell  v.  Gibson',  114  Ind.  144,  325 
Cornish  v.Willson,  6Gill,  (Md.) 

299, '428,  436 

Cornwall  r.  Eastham,  2  Bush, 

(Ky.)  561, 168 

Corn  well     v.      Com  well,      11 

Humph.  (Tenn.)  485,  .  .  .  232 
Cort  V.  Laspard,  18  Oreg.  221,  .  403 
Cortelvou's    Appeal,   102    Pei. 

576," 656 

Corwin  v.  Daly,  7  Bosw.  (N.  Y.) 
222, 610 


712 


TABLE  OF  GASES. 


FAGS 


Cbsby   V,  Ferguson,    3  J.    J. 

Marsh.  ( Ky. )  264,  .   .  .         639 

Cote  t;.   Murphy,  159  Pa.  420, 

413,  414 

Ck)ttman   v,    Grace,   41   Hun, 

(N.  Y.)  345,      25 

Cotton  V.  Gillard,  44  L.  J.  Ch. 

90 611 

Coubrough  v.  Adams,  70  CaL 

375,  .   .       195 

Coulson  V,  Coulson,  3  T.  L.  R. 

846, 487,  488 

Courthope  v.  Mapplesden,  10 

Ves.  290 669 

Covart  v.  Johnston,  15  N.  Y. 

Suppl.  785, 541 

Covert  V.  Sebern,  73  Iowa,  564,  689 

Covington  Bk.  t;.  Commercial 

Bk.,  65  Fed.  Rep.  547,    ..   .  424 

Co  wand  v.  Me  vers,  99  N.  C.  198,  670 

Cowden  v.  Eifiot,  2  Mo.  60, .   .523 

Cowles  v.  PoIIm^I,  51  Ala.  445, 

687,691 

V,  Whitman,  10  Conn.  121,  583 

Cowley  V,  Hartstonge,  1  Dow, 

361, 88 

V.  Wellesley,  1  L.  R.  Eq. 

656, 675 

Cox  V,  McBumey,  2  Sandf.  (N. 

Y.)  561, 121 

V.  Middleton,  2  Drew.  209,  539 

V.  Mitchell,  7  C.  B.  N.  8. 

55, 198 

V.  Smith,  19  L.  T.  N.  S.  517,  541 

Cozart  t;.  Lyon,  91  N.  C.  282,  .  689 

Crabtree  v.  Bramble,  3  Atk. 
QgQ        97 

Cradock  v.  Piper,  15  Sim.  301,  428 
V.  S.  P.  Inst.,  63  L.  J.  Ch. 

15, 441 

Craig  V.  Henderson,  2  Pla.  261, 

515,  523 
V,  Leslie,  3  Wheat.  563, 

86,  92,  94,  102 
V.  Miller,  41  S.  Car.  37,  .   .  432 
«.  Secriet,  54  Ind.  419,   .  11,  17 
Craigmiles  v.  Gamble,  85  Ga. 

439,  : 434 

Cralle  v.  Meem,  5  Gratt.  ( Va.) 

496, 428 

Crane  v,  Barkdoll,  59  Md.  534,  325 
V.  Bolle8,49  N.  J.  Eq.  .373,  90 
V,  Decamp,  21    N.   J.   Eq. 

414, 539 

V.  Powell,  139  N.  Y.  379,   .  545 
Cranford  v.  Ty"©lli  128  N.  Y. 
341, 355,393,453 


Crawford  v.  Gray,  131  Ind.  53,  301 
Crawley  v,  Timberlake,  2  Ired. 

Eq.  ( N.  C. )  460 66^ 

Creamer  v.  Holbrook,  99  Ala. 

52 301 

Creel  v.  Kirkha'm^  47  hi'.  344,  !  193 
Crerar  r.  Williams,  145  III.  625,  25 
Cresson's  Appeal,  30  Plo.  437, 

'  17,  18,  24 
Creveling  V.  Fritts,  34  N.  J.  Eq. 

134, 293,  298 

Cribbins    v.     Markwood,     13 

Gratt.  (Va.)  495 237 

Crist  V.  Brindle,  2  Rawle,  (Fft. ) 

121, 515.516,521 

Crocker  v.  Crocker,  31  N.  Y. 

507, 655 

Crockett  r.  Green,  3  Del.  Ch. 

466, 556,  557 

Crockford   v.     Alexander,    15 

Ves.  138, 669,  673 

Croft  V.  Graham,  2  De  G.,  J.  & 

S.  155, 237 

V.  Richardson,  59  How.  Pr. 

(N.  Y.)356, 487 

Cromie  v,  L.    O.  H.    Soe.,  3 

Bush,  (KyO  365, 49 

Cromwell  v.  U.  S.,  23  Ct.  of  CL 
303 ]21 

Cronise  v.  Hardt,  47  Md.  433,  93, 94 
Crook  V.  Bk.,  83  Wis.  31,  .  .  .  187 
Croom  V,  Herring,  4  Hawks, 

(N.  C.)393, 90 

Cropley  v.  Cooper,   19   WalL 

167, 91 

Crosby  v.  Loop,  15  El.  625,  .   .  221 

Cross  V.  Hepner,  7  Ind.  359,  .  .  441 

t\  L.  A.  Soc.,  [1895]  2  Ch. 

501, 1 

Grossman  v.  U.  R.  Co.,  127  N. 

Y.  34. 187,  547 

Crosson  v.  Dwyer,  (Tex.)  30  8. 

W.  Rep.  929, 677 

Crouch  V.  Martin,  2  Vem.  695,  218 
Crouse  v.  Wilson,  73  Hun,  (N. 

Y.)  353, 688 

Crow  V.  Boyd,  17  Ala.  51,  .  .  .  192 
Crowder  r.  Tinkler,  19  Ves.  617, 

355  450 
Crowe  V.  Wilson,  65  Md.  479,  !  673 
Crowther  v,  Bradney,  28  L.  T. 

N.  S.  464, 86 

Cruikshank  v.  Home,  113  N. 

Y.  337, 48, 50 

Crump  V.  Comm.,  84  Va.  927,  .  407 
V.  Lambert,  3  L.  R.  Eq. 
409, 451,  458,  461 


TABLE  OF  CASES. 


7ia 


PAOS 

Cruse  9.  Aztell,  50  Ind.  49,  .  .  26 
C.  U.  Bank  t;.  Smith,  40  N.  Y. 

State  Repr.  758, 467 

Cud  V,  Rutter,  1  F.  Wms.  570,  581 
Cuff  V,  Borland,  55  Barb.  (N. 

Culbertson  v.  Witbeck  Co.,  92 

Mich.  469, 293 

CuUen  V.  Carey,  146  Mass.  50,  441 
Cumming  v.  Trustees,  64  Ga. 

105,     19,  49 

Cummings  v,  Arnold,  3  Mete 

(^SkS8.)486, 546 

V.  Corey,  58  Mich.  494,  .   .639 
Cunnack  v.  Edwards,  [1895]  1 

Ch.  489, 26,  62 

Curd  V.  Lewis,  1  Dana,  (Ky.) 

351, 196,  202 

Curling  v.  Townshend,  19  Ves. 

628, 236,  239 

Curran  v,  Stiite,  15  How.  307,  .  251 
Curre  v.  Bowyer,  5  Beav.  6,  n.,  Ill 
Currier  v.  Studley,  159  Mass. 

17, 40 

Curry  v.  Catlin,  9  Wash.  495,  .  832 

Curtis  V.  Auber,  IJ.  &  W.  506,  218 

V.  Buckley,  14  Kans.  449,  .  443 

V.  Curtis,  40  Me.  24,    ...  238 

V.  Hutton,  14  Ves.  537,  .   .    35 

Curtown  v.  Ward,  1  Sch.  &  Lef. 

8, 672 

Cushman  v.  Jewelry  Co.,  76  N. 

Y.  365,  .    .  ■ 583 

Cutting;  v.  Carter,  4  Hen.  &  M. 

(Va.)424 668 

Czamiecki's  Appeal,  (Fa.)  11 

AtL  Rep.  660, 451 

Dadirrian  v-,  Theodoriao,  37  N. 

Y.  Suppl.  611, 612 

Daggett  V,  Bulfer,  82  Iowa,  101,  326 
V.  Rankin,  31  Cal.  321,  439,  444 
Dally   V.  Wonham,  33   Beav. 

154, 236 

Dalton  V,  Dalton,  7  Ired.  £q. 

(N.  C.)197,       672 

Daly  V.  Atty.  (Jen.,  11  Jr.  Ch. 

41,        63 

V.  Ely,  61  N.  J.  Eq.  104,   .  434 
V.  Smith,  49  How.  Pr.  (N. 

Y.)150, .  403 

Dana  v,  Bk.,  5W.  &  S.  (Pa.) 

223, 257 

Danf  orth  v,  Ry .  Co. ,  30  N.  J.  Eq. 

12, 583 

Daniel  v,  Stough,  73  Ala.  379,  .  295 
Danner  v,  Hotz,  74  Iowa,  389,  .  353 


PAOB. 

Darcus  v.  Crump,  6  B.  Mon. 

(Ky.)363, 295 

Darcy  v,  Kelley,  153  Mass.  433,    16 
Darden  v,  Cowper,  7  Jones  L. 

(N..C.)210, 674 

Darling  v.  Potts,  118  Mo.  506,  .  655 
Darlington  v,  Darlington,  160 

Pa.  65, 91 

Dashiell  f.  Atty.  Cren.,  5  Harr. 

&J.  (Md.)392,        .       ...    11 
Daugherty  v.   Gouff,  23  Neb. 

105, 219 

Davenport    v.    Davenport,    7 

Hare,  217, 669 

v.lGentry,  9  B.  Mon.  (Ky. ) 

427, 219 

V.  Magoon,  13  Ore«.  3,    .  .  673 
Davidson  v.  Iron  Co.,  (Ala. )  19 

So.  Rep.  390,  ....  444 
V.  Isham,  9  N.  J.  Eq.  186,  .  460 
V.  Kemper,  79  Ky.  5,  .  .  .636 
V.  Little,  22  Pa.  245,  ...  237 
v.  I^.  R.  Co.,  68  Fed.  Rep. 
553 283 

Daviesv.  Ashford,  15  Sim.  42,  96, 97 
V.  Cooper,  5  My.  &  Cr.  270, 

236,239 

V,  Goodhew,  6  Sim.  585,    .  115 

V.  Hughes.  86  Va.  909,   .  .  297 

Davis's  Appeal,  60  Pa.  118,  .  .   78 

Davis's  Appeal,  83  Pa.  348,   .   .'  94 

Davis  V,  Abraham,  5  W.  R.  465,  538 

V,  Andrews,  (Tex.)30S.W. 

Rep.  432, 587 

V,  Barnstable,    154    Mass. 

224. 691 

V.  Cobum,  128  Mass.  377,  .    40 
V.  Davis,  (W.Va.)  21  S.  E. 

Rep.  906,       458 

V.  Eaaley,  13  111.  192,  ...  192 
V.  Foreman,  [1894]  3  Ch. 

654, 404 

V.  Garrison,  86  Iowa,  447,    330 
V.  Gilliam,     6    Ired.    Eq. 

(N.  C.)308,  ....  666 
V.  Hamilton,  50  Miss.  213,  443 
V,  Hoopes,    33   Miss.  173, 

590  596 
V.  Hunt,  2  Bailey,  (S.  Car.) 

422 202 

V.  Justice,  (ky.)  21  S.  W.  " 

Rep.  529, .328 

V.  Leo,  6  Ves.  784,  .   .  670,  671 
V.  Marlborough,  1  Swanst 

74, 221,  222 

V,  Marlborough,  2  Swanst. 

108, .237 


714 


TABLE   OF   CASES. 


PAOI 

Davis  V,  Mayor,  2  Daer,  (N.Y. ) 

663, 354 

V.  Morton,  4  Baeh,  (Ky.) 

V.  Mugan,  56  Mo.  App.  311,  653 
v.  Not  ware,  13  Nev.  421,  .  518 
t;.  Read,  37  Fed.  Rep.  418,  538 
V.  Salter,  2  Cr.  &  J.  466,  .  184 
V.  Sawyer,  133  Maes.  289,  .  459 
V.  State,    30    Wkly.    Law 

Bull.  (Ohio,)  342,  ....  405 
V.  Terry,  114  N.  C.  ;27,  191,  196 
V,  Zimmerman,  36  Is,  Y. 
Suppl.  303,     ....  356,  411 
Davison  v,  De  Freest,  3  Sandf. 

Ch.  (N.  Y.)456 118 

V,  Johnson,  16  N.  J.  Eq. 

112 201 

Dawson  v.  Small,  18  L.  R.  Eq. 

114, 23,  36 

V.  Vaughan,  42  Ind.  395,    .  200 
Day  V.  Button,  96  Mich.  600, 

498,  499,  500 

V,  Griffith,  15  Iowa,  104,    .  551 

V.  Merry,  16  Ves.  375,    .   .  676 

V.  Wells,  30  Beav.  220,   .   .  541 

DeArmond  v.  Bohn,   12  Ind. 

607, 198 

De  Beauvoir  v.  De  Beauvoir,  3 

H.  L.  Cas.  524, 88 

De  feerry  v,  Wheeler,  128  Mo. 

84, 337 

De  Bruler  v.  Ferguson,  54  Ind. 

549, 14,  15 

De  Camp  v.  Alward,  52  Ind. 

4^ 257 

V.  Dofebins,  29  N.  J.  Eq.  36, 

18,20 
De  Costa  r.  De  Paz,  1  Dick.  Ch. 

268, •.    .   .  12,  15 

De  Farges  v.  Ryland,  87  Va,  404,  329 
De  Ford  r.  Nye,  40  Kans.  665,  325 
De  Give  r.  Seltzer,  64  Ga.  423,  452 
De  Peyster  r.  Hildreth,  2  Barb. 

Ch.  (N.  Y.)  109^  ...    .  428,  431 
De  Pol  r.  Sohlke,  7  Robt.  (N. 

Y.)  280, 403 

De  Prato  r.  Jester,  (Ark.)  20  S. 

W.  Rep.  807, 327,  332 

De  Puy  V.  Wabash,  133  Ind. 

336 185 

De  Rivafinoli   v.    Corpetti,    4 

PaijjeCh.  (N.  Y.)264,    .    .   .  401 
De  Themmines  v.  De  Bonneval, 

5  Russ.  288, 12,  22 

De  Vaughn  r.  McLeroy,  82  Ga. 

687, 91 


De  Windt  v.  De  Windt,  23  L.  J. 

Ch.  776, 12,19,22 

Dean  v.  Borchsenius,  30  Wis. 

236, 76 

V.  Charlton,  23  Wis.  590,  .    75 
V.  Yates,  22  Ohio  St.  388,  .  187 
Decker  v.   Directors,  120   Fk. 

272, 638 

Deering  v.  Lawrence,  79  Iowa, 

610, 337 

Degraw  v.  Clason,  11  Paige  Ch. 

(N.Y.)  136, 639 

Delafleld  v.  Barlow,  107  N.  Y. 

536, 87 

Delanev  r.  McCormack,  88  N.Y. 

174,  : 601 

Delany's  Estate.  9  L.  R.  Ir.  226,  26 
Del.  &  H.  Canal  Co.'s  Appeal, 

38  Pa.  512, 429 

Dellone  v.  Hull,  47  Md.  112,    .  194 

Demarest     v,     Hardham,     34 

N.  J.  Eq.  469, 460 

V,  Terhune,   18  N.  J.  Eq. 
532 332 

Den  V.  Mcknight,  11  n!  J.  ll 

385, 297,  298 

V.  Wright,  7  N.   J.  L.  175, 

297,298 
Denholm  v,  McKay,  148  Mass. 

434, 303 

Dennett  v,  Dennett,  43  N.  H. 

499, 671 

Dennis  v.  Eckhardt,  3  Gr.  ( Pa. ) 

390, 458 

Denny  v,  Hancock,    6   L.  R. 

On.  !,••       .■••....  o4i 
Dent  t;.  Dent,  1  L.  R.  P.  &  D. 

Derby  v.  Derby,  4  R.  L- 414,  14,  66 
Dermott  v.  Carter,  109  Mo.  21,  337 
Descombes  r.  Wood,  91  Mo.  196, 257 
Deshon  v.  Wood,  148  Mass.  132,  329 
Des  Moines  Bk.  t*.  Harding,  86 

Iowa,  153, 432 

Detroit  v.  Robinson,  38  Mich. 

108,  .   .  75 

Detroit  Free  Press  r.  Bd.,  47 

Mich.  135, 74 

Devereux  r.  Devereux,  81  N.  C. 

\2 688 

Devlin  V*  Devlin,  60  N.  Y."  212, 460 
V.  Mayor,  63  N.  Y.  15,  .   .    218 
Dexter   r.    Gardner,  7    Allen, 

(Maps.)  243.     .   .   .24,47,51,68 
Dey  V.  Dey,  26  N.  J.  Eq.  182,    .  656  * 
Diamond  Match  Co.  r.  Powers, 

51  Mich.  145, 497,  500 


TABLE  OF  CASES. 


715 


PAOB 


Diamond  State  Iron  Co.  t7.Todd, 

8  Hoast.  (Del. )  372,    ....  584 
Dibblee  v.  Sheldon,  10  Blatchf. 

(U.S.)  178, 188 

Dice  V,  Irvin,  110  Ind.  561,   .   .  325 
Dick  t7.  Pitchford,  1  Dev.  &  B. 

Bq.(N.  C.)480 632 

Dickinaon  i;.  Bank,  152  Mass. 

54,     .......  .40 

V.  Jones,  36  Ga.  97,     .  670,  671 
V,  Mayor,  92  N.  Y.  584,  .   .  597 
Dickison  v.  Ogden,  89  Ky.  162,  639 
Dickson    v.     Montgomery,     1 

Swan,  (Tenn. )  348,  .  .  66 
t>.  U.  S.,  125  Mass.  311,  .  .  24 
Dierks  v.  Comr.,  142  111.  197,  -452 
Dill  t;.  Winner,  88  N.  Y.  153,  .  688 
Dillen  v.  Johnson,  132  Ind.  75,  327 
Dillon  V.  Alvares,  4  Ves.  357,  .  185 
Dilworth's  Appeal,  91  Pa.  247, 

449  450 
Dingley  t'.  Bk.,  57  Cal.  467,  .  !  443 
Disher  v.  Disher,  45  Neb.  100,  .  660 
Dittman  v.  Repp,  50  Md.  516,  .  460 
Dixie  t;.  Wright,  32  Beav.  662,  116 
Dixon  V.  Holden,  7  L.  R  Eq. 

488 469,  486 

V.  Lyne,  (Ky.)  10  8.  W. 

Rep.  469, 326 

V.  Sanderson,  72  Tex.  359,  334 
Dize  V.  Beacham,  ( Md. )  32  Atl. 

Rep.  243,        433 

Dobson's  Estate,  11  Phila.  ( Pa. ) 

81, Ill 

Dobson    V.   Litton,    5    Coldw. 

(Tenn.)  616, 556 

Docter  v.  Hellberg,  a5  Wis.  415,  558 
Dodd  V.  Tempieman,   76  Tex. 

67, 298 

t>.  WatHon,  4  Jones  Eq.  (N. 

C. )  48 .   .  672 

Dodge  t;.  Pond,  23  N.  Y.  69,  .  .  90 
V.  Silverthorn,  12  Wis.  644,  443 
V.  Williams,  46  Wis.  70, 

15,  18,  50,  90 
Doe  V.  Pitcher,  3  M.  &  S.  407,  .    23 
t7.  Roe,  33  Ga.  laS,  .   .  298,  302 
Doellner  v.  Tynan,  38  How.  Pr. 

(H.  Y. )  176.      ...  450,  453,  4.59 
Donerty  v.  Allman,  3  App.  Cas. 

709, 669 

i;.  Shields,  86  Hun,  (N.Y.) 

Dolan  V.  Mayor,  4  Abb.  Pr.  N. 

8,  (N.Y.)  397, 75 

Dolbeer   v.    Stout,  19   N.    Y. 

Suppl.  820, 188 


PAOB 

Dolling  V,  Evans,  15  L.  T.  N.  a 

604, 559 

Dolman  v.  Nokes,  22  Bear.  402,  540 
Doloret  v.  Rothschild,  1  Sim. 

&  Stu.  590, 582 

Dom.    &   For.    Miss.    Soc.    v. 

Gaither,  62  Fed.  Rep.  422,  .  20 
Dominick  v,  Michael,  4  Sandf. 

(N.  Y.)  374, 89 

Donaldsons  v.  Becket,  4  Burr. 

2408, 485 

Donohoo   V.     Lea,     1     Swan, 

(Tenn.)  119, .110 

Doran  v,   Carroll,   11  Ir.   Ch. 

Rep.  379, 668.  669 

Doremus  v,  Daniels,   (N.  J.) 

20  Atl.  Rep.  147, 325 

Dorr  V,  Dudderar,  88  111.  107,  .  673 
V.  Shaw,  4  Johns.  Oh.  (N. 

Y.)  17, 433 

Doswell  V.  Anderson,  1  Patt. 

&  H.  (Va.)  185,  .....  636 
Doub  V,  Barnes,  4  Gill,  (Md.)  1,  427 
Dougherty's  Estate,  12  Phila. 

(Pa.)  70, 23 

Doughty  V.  Bull,  2  P.  Wms.  320,    86 
V.  Doughty,  10  N.  J.  Eq. 

347, 589,  597 

Douglas's  Appeal,  48  Pa.  223.  .  434 
Douglas  V.  Iioag,  1  Johns.  (N. 

Y.)  283, 196 

V.  Russell,  4  Sim.  524,     .   .  218 
V.  Yost,  64  Hun,  (N.  Y.) 

155,       .  • 690 

Douglass  ».  Comm. ,  108  Pa.  559,    74 
V,  Wiggins,  1  Johns.  Ch. 

(N.  Y. )  435, 673 

Dousman  v.  Wis.  &  L.  S.  M.  & 

S.  Co.,  40  Wis.  418, .  ...  583 
Dover  Stamping  Co.  v.  Fellows, 

163  Mass.  191, 699 

Dow  V,  Berry,  18  Fed.  Rep.  121,  653 
V.  Sanborn,  3  Allen,  ( Mass. ) 

181, 642 

Dowell  v.  Webber,  2  Sm.  A  M. 

(Miss.)  452, 598 

Dows  V.  Kidder,  84  N.  Y.  121, 

650,653 
Downing  v.  Marshall,  23  N.  Y. 

382,       50 

Downshire  t;.   Sandys,  6  Ves. 

107, 667,  676 

Drake  v.  Brander,  8  Tex.  351,  .198 
Drant  v.  Vause,  1  Y.  &  Coll.  Ch. 

580, 110 

Draper  v,  Buggee,   133  Mass. 
258, 325 


716 


TABLE  OF  CASES. 


PAOS 

Draper  v.  Stone,  71  Me.  176,   .  682 

Drayton's  Appeal,  61  Pa.  172, 

91  93 

Drenkle's  Estate,  3   Pa.  377,' 

110,  114 

Drew  V,  Corliss,  65  Vt.  660,  .   .  327 

Drew  Glass  Co.  v,  Baldwin,  27 

Mo.  App.  44, 190 

Drury  v,  Clark,  16  How.  Pr.  (N. 

Y. )  424       439 

V.  Cross,  7  Wall!  299,  !  .   '  261 

t'.  Natick,  10  Allen, (Mass. ) 

169,      25, 37 

Dabach  v.  R.  R.  Co.,  89  Mo. 

483, 365 

Dubose  V.  James,  1  McNull  Eq. 

(8.  Car.)  55, 299,303 

Dudley  v.  Winfield,  Busb.  Eq. 

(N.  C.)91, 119 

Duff  V.  Russell,  133  N.  Y.  678,  .  403 

Duffy  V.  Masterson,  44  N.  x. 

557, 470 

Dukes  V,  Turner,  44  Iowa,  576,  443 

Dulin  V.  Pac.  Wood  A  Coal  Co., 

103  Cal.  357 .  586 

Dun  Nav.  Co.  v,  Ry.  Co.,  1 

Railw.  Cas.  136, 363 

Dunbar  r.  Glenn,  42  Wis.  118, 

612,  616 

Duncan  v,  Duncan,  4  Abb.  N. 

C.  (N.  Y.)275,      .       .  .691 

V,  Jaudon,  16  Wall.  165,    .  657 

V,  Proprietors,  8  Price,  697,  442 

Duncomb  v.  R.  R.  Co.,  84  N. 

Y.  190 265,  272 

V,  R.  R.  Co.,  88  N.  Y.  1, 

256,  260 

Duncombe  t».   Felt,  81    Mich. 

332, 667,  671 

Duncuft  V,  Albrecht,  12  Sim. 

189, 582,  583 

Dundas*8  Appeal,  64  Pa.  325,   .    90 

Dungannon  v.  Smith,  12  CI.  & 
p^  54^  34 

Dunks  r!  Puller,  32  Mich.  242,  .  187 
Dunkley  r.  Van  Buren,  3  Johns. 

Ch.  (N.Y.).330, 184 

Dunlap  V.  Hedges,  35  W.  Va. 

287, 673 

V.  Mitchell,  10  Ohio,  117,  .  301 
V.  Newman,  52  Ala,  178, 

182,  184 
Dunman  v.  Coleman,  59  Tex. 

199 441 

Dunn  V,  Austin,  77  Tex.  139,   .  462 
V.  Bryan,  7  Ir.  R.  Eq.  143, 

666,676 


Dunn  V.  Raley,  68  Mo.  134,  .  .  444 
V,  West,  6  B.  Mon.  (Ky.) 

376, 521 

Dunning  v,  Bk.,  6  Lans.  (N. 

Y.)276, 121 

Dunsbach  v.  Hollister,  2  N.  Y. 

Suppl.  94, 449 

Durant  v,  Williamson,  7  N.  J. 

Eq.  547, 4o{> 

Durham  &  8.  Ry.  Co.  v,  Wawn, 

3  Beav.  119, 672 

Durour  t;.  Motteux,  1  Yes.  Sr. 

320, 23 

Duttv.  Dossee,  6  Moore  Ind. 

App.  433, 669 

Duvall  V,  Waters,  J  Bland  Ch. 

(Md.)569,    .   .   .   .667,668,669 

Dyer  t;.  Cornell,  4  Pa.  359,    .   .    9S 

t^.  Jacoway,  42  Ark.  186,    .  653 

V.  Scaimanini,  69  Gal.  639,  202 

Eager  v.  Crawford,  76  N.  Y.  97,  550 
Eagle  f.   Nelson,  1  P.  &  W. 

(Pa.)  442, 202 

Eamea  v.  Dorsett,  147  DI.  540,  .  334 
Earl  V.  Raymond,  4  McLean, 

(U.S.)  233, 198,199 

Earp's  Appeal,  75  Pa.  119, ...  627 
Easterly  v.  Eeney,  36  Conn.  18, 634 
Eastland  r.  Joimn,    3  Bibb, 

(Ky.)  186, 63^ 

Eastman  v.  Plumer,  46  N.  H. 

464 53g 

Easton  v.  Millington,  105  Cal. 

49, 652 

V.  Thatcher,  7  Utah,  99,     .  655 
Easton  &  A.  R  R.  Co.  v,  Green- 
wich, 25  N.  J.  Eq.  665,  ...  386 
Eaton    P.     Green,    22    Pick. 

(Mass.)  526, 444 

V.  R.  R.  Co.,  51  N.  H.  511, 468 
v.  Sanxter,  6Sira.  517,   .   .102 
Ebenhardt's  Appeal,  8  W.  &  S. 

(Pa.)  327, 433 

Eberly's  Appeal,  110  Pa.  95,  .  633 
Eby*s  Appeal,  84  Pa.  241, ...  87 
Eckstein  v.  Downing,  64  N.  H. 

248 568,582,583 

Eddv  V.  O'Hara,  132  Mass,  56,  198 
Edes  V.  Garey,  46  Md.  24,  .  173,  189 
Edfl:ar  v.  Edgar,  26  Orejr.  65,  690 
Edgerlv».  Barker,  (N.  H.)  31 

Atl.  kep.  900, 70 

Edmeads  v.  Newman,  1 R  &  C. 

418, 191,192 

Edmonds     r,     Crenshaw,     1 

McCord  Ch.  ( S.  Car. )  252, 298, 302 


TABLE  OF  CASES. 


717 


.  PAQB 

Edmunds  v.  Venable,  1  Patt. 

AH.  (Va.)121, 656 

Edwards's  Appeal,  47  Fa.  144, 

79,91 

Edwards  r.  Browne,  2  ColL  Ch. 

100, 236 

V.  Burt,  2  De  G.,  M.  A  G. 

55, 237 

r.  Handley,    Hard.  (Ky.) 

602, 538 

t.  Tuck,  23  Beav.  268,    .   .    89 

Egerton  v,  Brownlow,  4  H.  L. 

Cas.l, 39 

Effl:ert  v,  Dry-Goods  Co.,  102 

Mo.  512, 569 

Eilenbecker  v.  Plymouth  Co., 

134  U.  S.  31, 396 

El  Modello   Mfg.  Co.  v,  Gato, 

25Fla.886, 615 

Elder  v.  Rosier,  39  Mich.  474,  .  518 

V,  Whitesides,  72  Fed.  Rep. 

724, 356,  411 

Electric  Co.  v.  Mfg.  Co.,   125 

Mo.  140, 580 

Electro-Silicon  Co.  v.  Hazard, 

29  Hun,  (N.Y.)369,  .    .  609 

V.  Levy,  59  How.  Pr.  (N.  Y.) 

469, 609 

V.  Trask,  59  How.  Pr.  (N.  Y.) 

189, 609 

Elgin  V.  Joslyn,  136  HI.  525,     .  192 

Elgin  Butter  Co.  v.  Creamery 

Co.,  155  111.  127, 614 

Elgin  Lumber  Co.  r.  Langman, 

23  111.  App.  250, 653 

Ellard  r.  Cooper,  1  Ir.  Ch.  376,  428 

Ellicott  r.  White,  43  Md.  145,  .  540 

Elliot  r.  Hele,  1  Vern.  406,  .   .  551 

Elliott's  Appeal,  50  Pa.  75,    .   .  33(5 

Elliott  V.  Bell,  37  W.  Va.  834,  .  521 

V,  Fisher,  12  Sim.  5a5,    .    .    90 

V.  Sibley,  101  Ala.  344,  .   .  137 

EUis  I?.  Myers,  8  N.  Y.  Suppl. 
139 328 

Elweil  V.  Martin,  32  Vt.  217,  !  \dS 
Elwin  V,  Elwin,  8  Ves.  547,  .  .  92 
Ely  V.  Comm.,  5  Dana,  (Ky.) 

r.  Perrine,  2  N.  J.  Eq.  396,  541 
Emack  v.  Kane,  34  Fed.  Rep. 

46, 487 

Embree  v.  Hanna,  5  Johns.  (N. 

Y.)  101, 198 

Emerson  r.  Bavlies,  19  Pick. 

(Mass.)  59, 519 

V.  Cutler,  14  Pick.  (Mass. ) 
108, 117 


PAOK 


Emerson  r.  Hall,  13  Pet.  409,  .  221 
V.  McNamara,  41  Me.  565,    192 
Emery  r.  Lawrence,  8  Cush. 

(Mass.)  151, 218 

V.  Wase,  5  Ves.  846,    ...  554 
Emmerick  f .  Hefferan,  9  N.  Y. 

Suppl.  801, 333 

Emmons  v,  Bradley,   56  Me. 

333, 427 

V,  Cairns,  2  Sandf.  Ch.  (N. 

Y.)369, 688,691 

Emonds  v,  Termehr,  60  Iowa, 
92 654 

Emory  v.  Powder  Co.,  22  S. 

Oar.  476, 450 

Emporium  Co.  v.  Emrie,  54  111. 

345, 256 

Emuss  V.  Smith,  2  De  G.  &  Sm. 

722, 110 

Eneberg  v.  Carter,  98  Mo.  647,  89 
Englar  v.  Offutt,  70  Md.  78,  .  .658 
English  V.  P.  E.  L.  &  M.  Co., 

95  Ala.  259, 461 

Enneking  v.  Scholtz,  69  Iowa, 

524, 333 

Enterprise     Soap     Works    v, 

Sayers,  51  Mo.  App.  310,  190,  206 
Eppright  V.  Nickerson,  78  Mo. 

482, • 257 

Eq.  Co-op.  Foundry  v.  Hersee, 

103  N.  Y.  25, 189 

Eq.  L.  Assur.  Co.  v.  May,  82 

Ga.  646, 187 

Eq.  L.  Ins.  Co.  v,  Gleason,  62 

Iowa,  277, 432 

Eq.   Mtge.    Co.    t?.    Lowe,    53 

Kans.  39, 429 

Erb's  Appeal,  2  P.  &  W.  (Pa.) 

Erdall  v.  Atwood,  79  Wis.  1,  .325 
Erhardt  v.  Boaro,  113  U.  S.  537,  669 
Erisman  v.  Poor  Directors,  47 

Pa.  509 79 

Ernest  v.  Croysdill,  29  L.  J.  Ch. 

580,  te5 

Erskine  v.  Whitehead,  84  Ind. 

oO/,  •     .     .     •  .     •     •     •  11,  10 

Esk ridge  r.  Eskridge,  51  Miss. 

522, 670 

Esling  V.  Zantzinger,  13  Pa.  50,  221 
Eptes  V,  Gunter,  122  U.  S.  450,  325 
Etheridge  r.  Slayton,   94    Ga. 

496, 302 

European  &  A.  S.  Tel.  Co.  v. 

Elliot,  12  L.  T.  N.  S.  416,  .  559 
Evangelical  Assn.'s  Appeal,  35 

Pa.  316, 60 


718 


TABLE   OF   CASES. 


PAGE 


Evans's  Appeal,  63  Pa.  183.  .   .    95 
£vans  v.  Duncan,  4  Watts,  (Pft. ) 

24, 427 

V.  Fertilizing  Co.,  160  Pa. 

209, 451 

V.  Kingsberry,     2     Rand. 

(Va.)  120,   113 

V.  tingle,  55  111.  455,  .  184,  191 
V.  Von  Laer,  32  Fed.  Rep. 

153, 614, 615,  616 

V.  Warren,  122  Mass.  303,  .  188 
Evansville    Hall  Co.   v.    Bk., 

(Ind. )  42  N.  E.  Rep.  1097,  .  282 
Everett  v,  Carr,  59  Me.  325,  .  .  690 
Evernghim    v.    Ens  worth,    7 

.  Wend.  (N.  Y. )  326, 522 

Evers  v,  Challis,  7  U.  L.  Cas. 

Eversdon  v,  Mayhew,  65  Cal. 

163, 654 

Eversole   v,    Moore,    3  Bush, 

(Ky.)49, 192 

Evertson  v.  Booth,  19  Johns. 

(N.  Y.)486,  ...   .426,  427 

V.  Tappen,    5   Johns.   Ch. 

(N.  Y.)  497,  .   .       .  296,  299 

Ex  parte  Alabama  6.  L.   Ins. 

Co.,  59  Ala,  192,    ....  183 

Consolidated  Fruit  Jar  Co., 

14  O.  G.  269, 604 

Cooke,  8  Ves.  353,  ....  637 

Cooke,  4  Ch.  D.  123.   ...  652 

Dawes,  1  O.  G.  27,  .  .  .   .  614 

Drawbaugh,  2  D.  C.  App. 

404, 497 

Fams worth,  1  Low.  (U.  S.) 
497 435 

Glines,  8  b.  G.  435,  .  .  .  .  611 
Hardcastle,  44  L.  T.  N.  S. 

523 659 

Hardy,  30  Beav.  206,  .  93, 116 
Hawkins,  13  Sim.  569,  .  .  116 
Hilton,  1  J.  &  W.  450,  .  .  183 
Hinton,  14  Ves.  598,  ...  636 
•  James,  8  Ves.  346,  ...  295 
Kipling,  24  O.  G.  899,  .  .  610 
Lindley,  .32  Ind.  367,  ..  .  17 
McBee,  63  N.  C.  332,  ...  87 
Moblev,   2  Rich.   Eq.   (8. 

Car.)  56, 119 

Moore,  3   Head,    (Tenn.) 

171, 119 

Pring.  4  Y.  &  Coll.  507,  .  .  89 
Robinwn,  19  Wall.  505,  .  .  3?>6 
Siebold,  100  U.  S.  371,  .  .  377 
Stephens,  3  Ch.  D.  807, 

636,  637 


Ex  parte  Stems,  14  Ala.  597,  182, 183 
Strasburger,  20  O.  G.  155, .  610 
Terry,  128  U.  S.  289,  .  396,  401 
Twogood,  11  Ves.  519,  .  .  518 
Walker,  1  Drew.  508,  ...  116 
Watkins,  3  Pet.  193,  ...  400 
Williams,  18  S.  Car.  299,  .  655 
Wills,  1  Ves.  Jr.  162,  ..  .  442 
Yarbrough,  110  U.  8.  651,  .  400 

Exchange    r.     McFaddon,     7 
Cranch,  116, 377 

Eyre  v.  Higbee,  35  Barb.  (N. 
Y. )  502 468 

Eyrich  v.  Bk.,  67  Miss.  60,  .   .  521 

Eyrick  v,  Hetrick,  13  Pa.  491,  .  63$ 

Fahnestock  v.  Fahnestock,  152 

Ira.  Oo, .    •    .    .  .    •    •    .     Of 

Fairbank  Co.  t\  Lard  Co.,  64 

Fed.  Rep.  133, 612 

Fairbanks     v.     Jacobus,     14 

Blatchf.  (U.  S.)  337,  607,  618 

V.  Kerr,  70  Pa.  86,    .   .   .      456 

V.  Lamson,  99  Mass.  533,  20,  37 

Fairly  v.  Kline,  3  N.  J.  L.  754,  .    91 

Faitoute  r.  Say  re,  (N.  J.)  28 

Atl.  Rep.  711 327 

Falcke  r.  Gray,  4  Drew.  658,  .  680 
Falkinbuig  t^  Lucy,  35  Cal.  52,  610 
Fallon  V,  Lawler,  102  N.  Y.  228,  547 
Farabow  v.  Green,  108  N.  C. 

339, 671,  674 

Farmers'  Bk.  r.  Milling  Co.,  1 

S.  Dak.  388, 656 

V.  Stapp,  (Ky.)  30  a  W. 

Rep.  1000, 336 

V,  Ayamer,  68  Iowa,  147,  .  325 
Fams  worth  r.  Jackson,  32  Me. 

Farnum  v.  Boutelle,  13  Mete. 

(Mass.)  159, 435 

Farquharson  v.  Seton,  5  Russ. 

45, 199 

Farrant  v.  Lovel,  3  Atk.  723, 

668,  671.  en 
Farrar  v.  Payne,  73  Dl.  82,  .   .  654 
«.  Winterton,  5  Beav.   1, 

102,  110 
Farrell  v.  Cook,  16  Neb.  483, .  463 
Farrer  v.  Close,  4  L.  R.  Q.  B. 
uUib,  ....  .....  406 

Farwell  v.  Myers,  59  Mich.  179, 

176,  190 
v.  Stick,  (Iowa,)  61  N.  W. 

Rep.  565, 434 

Faasett  r.  Smith,  23  N.  Y.  252, 

642.  6«» 


TABLE  OF  CASES. 


71» 


PAGE 

Fassett  v,  Traber,  20  Ohio,  540,  427 
Fast  v.  McPherson,  98  111.  49(5,  656 
Faulda  r.  Yates,  57  lU.  416,  .   .  586 
Faversbam  v,  Kyder,  18  Beav. 
3j^g 24 

Fears' v.  Lynch,  28  Ga.  249,  195,  660 
Fearson  v,  Dunlop,  21    D.   C. 

236, 633 

Fecbter    v,    Montgomery,    33 

Beav.  22 404 

Feeney  v.  feartoldo,  (N.  J.)  30 

Atl.  Rep.  1101, 454 

Felder  v.  Murphy,  2  Rich.  Eq. 

(S.  Car.)  58, 427 

Fellows  V.  Miner,  119  Mass.  541, 

13,15 
Felty  v.  Calhoon,  139  Pa,  378,  .  569 
Ferchen  v.  Arndt,  26  Oreg.  121,  659 
Ferguson  v.  Carrington,  9  B.  & 

C.  59, 194 

V.  Davol  Mills,  2  Brewst. 

(Pa.)  314, 613 

v.  Harrison,  41  S.  Car.  340,  331 
Ferrand  v,  Howard,  3  Ired.  Eq. 

(N.  C.)  381,  .  .  .  .688,689 
FerraV^  v.  Cherry,  2  Vem.  383,  290 
Ferris  v.  Irving,  28  Cal.  645,  .  .  556 
Fessler's  Appeal,  75  Pa.  483.  .  443 
Fetaidge  v.  Merchant,  4  Aob. 

Pr.  (N.Y.)     612 

V.  Wells,  4  Abb.  Pr.  (N.Y.) 

144, 612 

Fibre  Co.  r.  Fibre  Ware  Co.,  37 

Fed.  Rep.  695, 611 

Ficklin  v.  Rixey,  89  Va,  832,    .  330 
Fidelity  Ins.  Co.*s  Appeal,  99 

Pa.  443, 19 

Fidler  v,  Higgins,  21  N.  J.  Eq. 

^gg ^20 

Field V  Cliipley,  79'Ky.'  260*,   .  222 

V.  Jackson,  Dick.  599,     .   .  670 

V.  Mayor,  6  N.  Y.  179,   .   .  218 

V.  Schieffelin,  7  Johns.  Ch. 

(N.  Y.)  150,  ..   .  656 

V.  Seminary,  41  Fed.  Rep. 
37J  17  49 

Fifield  v!  Edwards,  39  Mich. ' 

264, 191,  618 

Fig  Syrup  Co.  v.  Fig  Sjmip  Co., 

64  Fed.  Rep.  175,  .  .  ■  610,  612 
Filley  v.  Child,  16  Blatchf.  (U. 

S.)376, 611,618 

v:  Fassett,  44  Mo.  168,    .   .  614 
Filson  V.  Crawford,  5  N.   Y. 

Suppl.  882, 461 

Fincke  r.  Funke.  26  Hun,  (N. 

Y.)616,  .    . 697 


PAOX. 

Findlay  v,  Hosmer,  2  Conn. 
QCQ       _■ 435 

Findley  v,  Pittsbui^h,  82  Pa. 

351, 74 

Finegan  v,  Allen,  46  111.  App. 

653, 460 

Fingal  v.  Blake,  2  Moll.  60,  .   .  670 
Fiquet  v,  Allison,  12  Mich.  328,  194 
Fireman's    Ins.    Co.   v.   Law- 
rence, 14  Johns.  (N.  Y.)  56,   196 
First  Church  v.  R.  R.  Co.,  5 

Barb.  (N.  Y.)  79,  ...  456 
V,  Second  Ch.,  2  Brewst. 

(Pa.)  372, 489 

First  Natl.  Bk.  v.  Adams,  (111.) 

25  N.  E.  Rep.  576,  ...  441 
v.  Bartlett,  8  Neb.  329,  .  .  326 
V,  Body  &  Gear  Co.,  (Ind. ) 

42  N.  E.  Rep.  924,  ...  266 
V.  Hamilton,    27     N.    Y. 

Suppl.  1029, 327 

V.  Hummel,  14  Colo.  259,  .  66a 
V.  Kimberlands,  16  W.  Va. 

v.  Kreig,  21  Nev.  404,     .   .  444 

V.  Price,  33  Md.  487,    ...  166 

V.  Smith,  93  Ala.  97,       .   .  326- 

Firth  t'.  Ridlev,  33  Beav.  616,  .  653 

Fischers.  Blank,  138  N.  Y.  244,  609 

Fisher  v.  Banta,  66  N.  Y.  468,  .    91 

V.  Boyce,  81  Md.  46,   .  174,  189 

V,  Bush,  133  Ind.  316, 

297, 299, 302 
V.  Jackson,  [18911  2  Ch.  84,  50^ 
V,  Mayor,  67  N.  Y.  73,  .  .  698 
V.  Mee,  3  Meriv.  46,  .  .  182 
V,  Taylor,  2  Rawle,  (Pa.) 

33, 633 

v.  Worrall,  6  W.  &  S.  (Pa.) 
4'7g 639 

Fisk  V,  Atkinson,  71  Cai.  462, .  196 
V.  Atty.  Gen.,  4  L.  R.  Eq. 

521, 23,  36,  63 

V.  R.  R.  Co.,  8  Blatchf.  (U. 

S. )  299 191 

V.  Stewart,  24  Minn.  97, .   .  441 
Fitch  V,  Fitch,  8  Pick.  (Mass.) 

480, 237,  238 

Fitschen  i).  Thomas,  9  Mont. 

52, 641 

Fitzgerald   v.    Const.   Co.,  41 

Neb.  374, 283 

V,  Vestal,  4  Sneed,  (Tenn. ) 

258, 2.32,  233,  238 

Fitzhugh  V.  Smith,  62  111.  486,    443 

Fitzpatrick  t?.  Beattv,  6  111.  464,  651 

V,  Nolan,  1  Ir.  Ch.  Rep.  671,  562 


) 


720 


TABLE   OF   CASES. 


PAGE 

F.  L.  &  T.  Co.'fl  Case,  21  Abb. 

N.  C.  (N.  Y.)104, 469 

Flagg  V.  Mann,  2  Suiun.  (U.  S. ) 

V.  Mann,  3  Sumn.   (U.  S.) 

84, 195,660 

Flanders   v.  Flanders,  23  Ga. 

249 304 

V.  Lamphear,  9  N.  H.  201,  219 
Flarty  v.  Odium,  3  T.  R.  681,  .  221 
Fleischman  f*.   Fleischman,  80 

Hun,(N.Y.)  90, 467 

Fleischmann  v.  Schuckmann,  62 
How.  Pr.  (N.  Y.)  92,  .   .    .   .  616 

Fleming's  Appeal,  65  Fa.  444,  .  120 
Fleming  v.  Clerk,  30  N.  J.  L. 

280,  ..   .  ...  498,  500 

V.  Collins,  2  Del.  Ch.  230, 

666,675 
v.  Foran,  12  Ga.  594,  ...  295 
t;.  Weagley,  32  111.    App. 

183, 337 

Fletcher  r.  Ash  burner,  1  Bro. 

C.  C.  497,    .   .  87,  90,  92,  102 
v.  Ashburner,  1  Lead.  Cas. 

in  Eq.  826, 78 

Flint   V,    Spurr,    17  B.    Mon. 

(Ky).  499, 201 

V.  Warren,  14  Sim.  554,  .  86,  87 
Flood  r.  Jackson,  [1895]  2  Q. 

B.  21 409 

Flournoy  r.  Johnson,  7  B.  Mon. 

(Ky.)693, 639 

Flower  r.  Brumbach,  131  111. 

646. 186,  189 

Floyd   r.    Browne,    1   Rawle, 

(Pa.)  121, 188 

V.  Wiley,  1  Mo.  430,  643, 

192  193 
Fluke  V,  Fluke,  16  N.  J.  Eq! 

478, 87 

F.  N.  Bank  v.  Chalmers,  144 

N.  Y.  432, 470 

Fogg  v.  Price,  145  Maes.  513, 

553,560 
Foley  i\  I^va,  101  Ala.  395,  .  187 
Folk  v.  Fonda,  (N.  J.)  29  Atl. 

Rep.  676 338 

Foil's  Appeal,  91  Pa,  434,  .  570,  585 
Folsom  V.  Marsh,  2  Story,  (U. 

S.)100 485 

Fong  Yue  Ting  i'.  U.  S.,  149  U. 

S.  698, 377 

Fontain  v,  Ravenel,  17  How. 

369, 66,  67 

Foot  V.  Webb,  59  Barb.   (N. 
Y.)38, 552 


PAGB 


Forbes  v,  Adams,  9  Sim.462, 115, 116 

t^.  Forbes,  18  Beav.  552,  .   .    24 

t\  McDonald,  54  Cal.  98, 

577,585 

V.  Smith,  8  Ired.  Eq.  (N. 
Q  \  3Q g32 

Ford  V.  Blount,  3  Ired.  L.  ( N. 

C.)516, 303 

V,  Ford,  91  Ky.  572,  ...  23 
V.  Ford,  80  Mich.  42,  .  .  .  95 
V.  Ford,  70  Wis.  19,  .  89,  90,  95 
V.  Foster,  7  L.  R.  Ch.  611, 

613,  617 
t*.  Jermon,  6  Phila.  (Fft. )  6,  403 
V,  Tynte,  2  De  G.,  J.  &  S, 

127, 667 

Foreman  v.  Foreman,  7  Barb. 

(N.  Y.)  215, 117,118 

Forest  Glen  Co.  v.  Gade,  55  III. 

App.  181, 271 

Forman  t?.  Marsh,  11  N.  Y.  544,  118 
V,  Stickney,  77  111.575,  ,  .  Ill 
Forrester   v.    Waller,  4  Burr. 

2330, 485 

Fon*brook  r.  Forsbrook,  3  L. 

R.  Oh.  93, •    /O 

Forsyth  t'.  Forpyth,  46  N.  J.  Eq. 

400    .......       •   .    86 

V.  Rathbone,  34  Barb.  (N. 

Y.)  388, 86 

Fort  Smith  v.  Brogan,  49  Ark. 

306, 541 

Fortune  v,  Killebrew,  70  Tex. 

437 •  ...  295 

Fosbrooke  v.  Balguy,  1  My.  & 

K.  226, 295 

Fosdick  t'.  Hempstead,  125  N. 

Y.  581, 11,  13,  14,  692 

Foster  r.  Ambler,  24  Fla.  519,  .  654 
V,  Blood  Balm  Co.,  77  Ga. 

216 614 

V,  Craige,  2  Dev.  &  B.  Eq. 

(N.  C.)  200,  .  .  .  .88,  90 
V.  Foster,  1  Cli.  D.  588, .  .  118 
r.  Foster,  133  Mas?.  179,  .  633 
V.  Harris,  10  Pa.  457,  ...  110 
V.  Mill  Co.,  92  Mo.  79, -246,  259 
r.  Roberts,  29  Beav.  467, 

236  237 
V.  Stewart,  3  M.  &  S.  191, '  191 
V.  Vassall,  3  Atk.  587,     .   .  199 
Fourth  Natl.  Bk.  r.  Mills  Co., 

137  U.  S.  234, 325 

Fowler  r.  Bk.,  113  N.  Y.  450, 

•  187,  195,  660 
t\  Barkadale,    Harp.    Eq. 
(S.  Car.)  165, 427 


TABLB  OF  CASBS. 


721 


PAGE 

Fowler  v.  Fowler,  33  Beav.  616,  23 

V.  Bedican,  52  III.  405,   .   .  558 

V.  Scott,  25  L.  T.  N.  S.  23,   119 

V.  True,  76  Me.  43,  .       .   .  658 

France  v.  White,  6  Bing.  N.  C. 

33,    .    .   .   .• 521 

Francis  v.  Evans,  69  Wis.  115, 

657,659 
v.  Francis,  5  De  G.,  M.  <& 

G.  108, 652 

V,  Herren,  101  N.  0.  497,  .  427 
V.  Lawrence,  48  N.  J.  £q. 

508, SM 

V,  Wilkinson,  147  111.  370,  338 
Frank  v.  Bninnermann,  8  W. 

Va.  462, 670 

t?.  Frank,  (Tex.)  25  S.  W. 

Rep.  819, 338 

V.  Hicks,  (Wyo.)  35  Pac. 

Bep.  475 444 

r.  King,  121  111.'  250,   !  !   !  329 
V.  Sleeper,  150  Mass.  583,  .  613 
Franklin  v.  Armfield,  2  Sneed, 

(Tenn.)305,  ....  18,  407 
V.  Hersch,  3  Tenn.  Ch.  467,  183 
v.  PhiU.,  13  P&.  0.  C.  241, 

12,  15,  24,  51 
Frantz  v.  Brown,  1  P.  &  W. 

(Pa.)  257, 516 

Fraser  v.  Trustees,  124  N.  Y. 

^79 gj 

Frayne  v,  Taylor,  33  L  J.  Ch. 

228,  . 110 

Frazer  v.  Lee,  42  Ala.  25,  .   .   .  295 
Frazier  v.  Erie  Bk.,  8  W.  &  S. 

(Pa,)  18, 654 

Frear  v.  Sweet,  118  N.  Y.  454,  547 
Frederick  v.  Shorey,  4  Wash. 

St.  75, 332 

Fredericks  v.  Mayer,  13  How. 

Pr.  (N.  Y. )  566, 403 

Freeman  v.  Cook,  6  Ired.  J5q. 

(N.  C.)379,  ....  195,660 
v.  Ellis,  1  H.  &  M.  758.  .  .  121 
V.  Freeman,  43  N.  Y.  37,  .  546 
V.  Reagan,  26  Ark.  373,  .  .  670 
V,  Staats,  8  N.  J.  Eq.  814,  .  183 
Free  Press  i\  Secy,  of  State,  45 

Vt.7, 74 

Freibuig  v.  Langfelder,  46  La. 

An.  1417,       332 

Fremont  v.  Stone,  42  Barb.  (N. 

Y.)  169, 585 

French  v.  Andrade,  6T.  R.  582,  523 
V,  French,  6  De  G.,  M.  & 

G.  95, 336 

Friend  v.  Lamb,  152  Pa.  529,  .  539 

46 


PAGI 

Frisby  V.   Ballance,   4   Scam. 

(111.)  287, 538,541 

Frith  v,  Cartland,  2  H.  &  M. 

417, 657 

Fritz's  Estate,  160  F&.  156,  .  .  238 
Froneberger  v.  Lewis,  70  N.  0. 

456, 297 

V.  Lewis,  79  N.  C.  426,  .   .  301 
Frost  V.  Koon,  30  N.  Y.  428,  439 
V.  Rindskopf,  42  Fed.  Rep. 

408, 611 

V.  Steele,  46  Minn.  1,  .  .328 
Frost  Mfg.   Co.   t?.   Foster,  76 

Iowa,  535, 164 

Frue  V.  Houghton,  6  Colo.  318, 

569  582 
Fuller  V.  Croco,  46  Kans.  634*,  325 
V,  Duren,  36  Ala.  73,  .  .  .  192 
V.  Little,  59  Ga.  338,  .  .  .  302 
V.  Wason,  7  N.  H.  341,  .  .  666 
V.  Wright,  18 Pick.  (Mass. ) 

403,       .519 

Fulton  r.  Golden,  25  N.  J.  Eq. 

353, 182,  200 

Fur^son  v.  Stuart,  14  Ohio, 

140, 87 

Furnace  Co.  v.  Le  Barron,  127 

Mass.  115, 607 

Fuselier  v,  Spalding,  2  La.  An. 
773, 451 

Gadberry  v.  McClure,  4  Strobh. 

Eq.  (S.  Car.)  178, 427 

Gage  V.  Fisher,  (N.  Dak.)  65  N. 

W.  Rep.  809, 561 

Graines  v.  Min.  Co.,  32  N.  J.  Eq. 

86, 666 

Gaither  v.  Stockbridge,  67  Md. 

222, 163 

Gale  V.  Harby,  20  Fla.  171,  .  .  655 
Gallery  v.  Bk.,  41  Mich.  169,  .  283 
Gaily  V.  Mfg.  Co.,  30  Fed.  Rep. 

118, 604,  618 

Galton  V.  Hancock,  2  Atk.  436,  428 
Gamble  v,  Dabney,  20  Tex.  69,  633 
Gamsby  v.  Ray,  52  N.  H.  513,  .  181 
Gandell  v,  Pontijmy,  4  Camp. 

374    , .    ,  194 

Garcelon's  Estate,  104  Cal.  570,  238 
Gardener  v.  Pullen,  2Vorn.  394,  582 
Gardner   t*.    Hoeg,    18    Pick. 

(Mass.)  168, 218 

V.  Lachlan,  4  My.  &  Cr. 

129 218 

V,  McCiure,  6  Minn.  250,  !  440 
Garey  v.  Hignutt,  32  Md.  552,  .  426 
Garland  t\  Garland,  87  Va.  758,  633 


722 


TABLB   OF   CASES. 


PAGE 

Garland  v,  Harrington,  51  N.       ' 

H.  409, 218 

Oarlock  v,  Vandevoort,  5  N.  Y. 

Suppl.  737, 687 

Garner  v.  Bk.,  151  U.  S.  420,  .  337 
Garuett  r.  Acton,  28  Beav.  333,  115 
Garrard  r.  Grinling,  2  JSwanst. 

244, 541 

Garrett  v.  Bradford,  28  Gratt. 

(Va.)009,  309 

V,  Wagner,  125  Mo.  450,     .  336 
Garth  v.   Cotton,    1    Ves.   Sr. 

524, 667 

t'.  Cotton,  3  Atk.  751,  ...  674 
Garvey  v.  Moore,  (Ky. )  15  S.  W.  • 
Rep.  136,     ........  328 

Gas  Co.  V.  Tyner,  131  Ind.  277, 

347,355 
Gaslight  Co.  v.  New  Albany, 

139  Ind.  660, 551 

V.  Terrell,  10  L.  R.  Eq.  168,  258 
Gass  V.  Wilhite,  2  Dana,  ( Ky. ) 

170,  .   .  26,  47 

Gaston  v.  Dashiell,  55  Tex.  508,  297 
Gauld  v.  Lipman,  1  Misc.  Rep. 

(N.  Y.)475, 220 

Gaw   v.    Huffman,    12   Gratt. 

(Va.)  628, 428 

Gearhart  t;.  Jordan,  11  Pa.  325,  433 
Geams  v.  Baker,  10  L.  R.  Ch. 

tHjVm         ...  ......      Of  O 

Gebbie   v.  Stitt,  82  Hun,  (N. 

Y.)93 615,618 

Gedye  v.  Montrose,  6  W.  R. 

537, 184 

Gee  V.  Pritchard,  2  Swanst.  402, 

468.  481,  485 
Geiler   v.  Littlefleld,  4   Misc. 

Rep.  (N.Y.)152, 187 

Geiler  v.  Hoyt,  7  How.  Pr.  (N. 

Y.)  265, 431 

Gelston   v.    Sigmund,  27  Md. 
334 554 

General  v.  bay,  1  Ves.  Sr.  218, 106 
General  Credit  Co.  v.  Glegg,  22 

Ch.  D.  549, 441 

Genesee  Salt  Co.  r.  Burnap,  67 

Fed.  Rep.  534, 615,  618 

Genet  v.  Beekman,  45  Barb.  (N. 

Y.)382 638 

Gent  V.  HarriPon,  Johns.  517,  .  674 
George  r.  Braddock,  45  N.  J. 

Eg.  757, 18 

V.  Wood,  9  Allen,  (Mass.) 

80, 434 

Georj?e*8  Creek  Coal  Co.  v.  Det- 
mold,  1  Md.  Ch.  371,  ...   . 


Georgetown  v.  Oanal  Ck>.,  12 

Pet.  91, 252 

Geoi^  Co.  V.  Colquitt,  72  Ga. 

172, 451 

German   Sav.   Inst   v.   Macb. 

Co.,  70  Fed.  Rep.  146,  .  .   .   .584 
Gervais  v.  Edwards^  2  Dr.  & 

War.  80, 559 

Gessler  o.  Grieb,  80  Wis.  21,  .  .  609 

Gest  V.  Flock,  2  N.  J.  Eq.  108,  95, 96 

V.  Packwood,  39  Fed.  Rep. 

525, 441 

Grettelmann  t*.  Gitz,  78  Wia. 
439 339 

Ghormiey  v.  Smith,   139    Pa. 

584, 627,  637 

Gibbes  r.  Elliott,  5  Rich.  Eq. 

(S.  Car  )327, 689 

V,  Mitchell,  2  Bay,  (S.  Car. ) 

120, 599 

Gibbons  v.  O^en,  9.  Wheat  1,  389 

Gibbs  V.  Perkinson,  4  Hen.  & 

M.  (Va.)  415, .......  181 

Gibson  t;.  Bennett  79  Me.  302,  329 

V.  Cooke,  1  Mete  (Mass.) 

75 116 

V.  Herriott,  55  Ark.  85,  .   .  297 

V.  McCormick,  10  Gill  &  J. 

[Md.)65, 428 

V.  Seafrrin,  20  Beav.  614,  .  .  429 

V.  Smith,  2  Atk.  182,  ...  388 

Gifford  V.  Hulett,  62  Vt  342,  .  451 

Gilbert  v.  Emerton,   2  Vem. 

503, •.   .  .   .596 

V,  Showerman,  23   Mich. 
44g 45X 

t;.  Sleeper,  71  Cal.  293.  .  .  655 
Gilford  r.   Hospital,  1  N.   Y. 

Suppl.  448, 450 

Gilkey  v.  Pollock,  82  Ala.  503,  .  332 
Gill  r.  Clark,  54  Mo.  41.5,  ...  444 
V.  Griffith,  2  Md.  Ch.  270,  .  254 
Gillamr.  Taylor,  16  L.  R.  £q. 

581, 15 

Gillan  v,  Gillan,  1  L.  R.  Ir.  Ch. 

D.  114, 65 

Gillespie  v.  Cooper,  36   Neb. 

775 2QQ 

V,  Foy,  5  Ired.  Eq.  (N.  C. ) 

280, lis 

Gniet  f.  Phillipp,  13  N.  Y.  114,  272 
Gilliam  t\  McCormack,  85  Tenn. 

597, 431 

Gilliat  V.  Lvnch,  2  Leigh,  (Va.) 

505,  ..  ' 519 

Gillies  r.  Longlands,  4  DeG.  A 
Sm.  372, 88 


TABLE   OF   CASES. 


723 


PAGS 


Gillott  V.  Esterbrook,  48  N.  Y. 

374, 614 

V.  Kettle,  3  Duer,  (N.  Y.) 

624, 614 

Oilman  t\  Hamilton,  16  111.  225, 

66,  67,  653 
V,   Hunnewell,   122  Mass. 

139,  .   .       ..      606, 608,  610 
V.  Phila,,  3WaU.  713,  .  386,  390 
Gilman,   C.   &    S.   R.  K.   Co. 

V.  Kelly,  77  111.  426,    .   .  283,  284 
Gilmore  v.   Wilbur,   12   Pick. 

(Mass.)  120, 193 

Gilroy  v.  Alls,  22  Iowa,  174,  .   .  538 
Ginter  v.  Tobacco  Co.,  12  Fed. 

Eep.  782, 610 

Gion  V.  Gartner,  47  Fed.  Rep. 

467, 613 

Girard  L.  I.  &  Tr.  Co.  v.  Cham- 
bers. 46  Pa.  485, 635 

Giraua  v,  Giraud,  58  How.  Pr. 

(N.  Y.)  175, 93 

Glaister  v.  Hewer.  8  Ves.  195,  .  328 
Glascock  V.  Brandon,  35  W.Va. 

84, 330 

Glass  V,  Greathouse,  20  Ohio, 

503, 297.  299.  300 

V.  Pullen,  6  Bush,   (Ky.) 
34^ 424  426 

V.  Zutavem,  43  Neb.  334,  !  338 
Gleason  v.  R.  R.  Co.,  25  Vt.  37,  519 
Glendon  Iron  Co.  v,  Uhler,  75 

Pa.  467,      614,616 

Glover  v.  Heelis,  32  L.  T.  N.  8. 

534, 89 

V,  Hembree,  82  Ala.  324,  .  522 
V,  Lee,  140  111.  102,  .   ...  257 
Goddard  v.  Brown,  12  K.  I.  31, 

690,691 
V,  Jeffreys,  51  L.  J.  Ch.  57,  542 
€k>dden  v,  Cfrowhurst,  10  Sim. 

Godfrey  v.  Black,  39  Kans.  193,  673 

Godillot  V.  Harris,  81  N.   Y. 

263,' 614 

Goe's  Estate,  146  Pa.  431,     .   .  634 

Goff  V.  Rogers,  71  Ind.  459,  .   .  325 

Going  V.  Emery,  16  Pick.  107,  .    20 

Goldfrank  v    Young,  64  Tex. 
433 504 

Goldsmith  r.  Fuller,  30  Neb. 

.      563, 337 

V.  Stetson,  30  Ala.  164,  653, 658 
Goldthwalt  v.  Lynch,  9  Utah, 

186, 181 

Gollsbitch  V,  Ranibon,  84  Iowa, 

567, 337 


PAOS 

Goodale  v.  Mooney,  60  N.  H. 
528        ....       ...       .   .    13 

Goodali  v.  Crofton,  33  Ohio  St. 

271 4^1 

V,  Marshall^  11  N.  H.99,  .  198 
Croodell  V.  Assn.,  29  N.  J.  Eq. 

32, 20 

V.  Buck,  67  Me.  514,    ...  658 
Goodier  v.  Edmunds,  [1893]  3 

Ch.  455, 83,  117 

Goodman  v.  Randall,  44  Conn. 

321, 444 

Goodrich's  Appeal,  57  Conn. 

275, 13,  14 

Goodwin  v,  Bk.,  4  Desau.  Ch. 

(S.  Car.)  393, 427 

V.  Griffis,  88  N.  Y.  629,  .   .  192 
V.  Wertheimer,  99  N.  Y. 

149 643,  649,  657 

Goodwin  Co. 'a  Appeal,  li7  Pa. 

514, 568,  582 

Goodwyn  v.  Spray,  Dick.  667,  .  672 
Groodyear  Co.  v,  Goodyear  Co., 

128  U.  S.  598 617 

V.  Scott,  96  Ala.  439,    ...  261 
Goold  V,  Teagae,  5  Jur.  N.  S. 

116, 110 

Goose  V.  Bedford,  21 W.  R.  449,  458 
Gordon  v.  Bruner,  49  Mo.  570, 

192, 194 
V.  Ellis,  2  C.  B.  821, ....  521 
V,  Finlay,  3  Hawks,  (N.C.) 
22Q 296 

V.  Lowther,  75  N.  C.  193,    .  670 
v.  Stevens,  2    Hill  Ch.  (S. 

Car.)  46, 88 

V.  Swift.  46  Ind.  208,    .  .      519 
V,  Tweedy,  71  Ala.  202, 

330,  332,  335 
Gore  V,  Howard,  94  Tenn.  577,  228 
Gorpes  t;.  Pye,  7  Bro.  P.  C.  221,  655 
Goshorn  t*.  Snodgrass,    17  W. 

Va.  717, 314 

Goss  V.  Lester,  1  Wis.  43,  .  429.  431 
V.  Mather,  2  Lans.  (N.  Y.) 

283, 187 

V.  Mather,  46  N.  Y.  689,  .   .  196 
v.  Nugent,  2  Nev.  &  M.  28,  547 
Gott  t'.  Cook,  7  Paige  Ch.  (N. 

Y.)  521, 88,  639 

Gottlieb  V.  Miller,  154  111.  44, 

256,  258 
Gotzian  v.  Shakman,  89  Wis. 

52, 425 

Gould  V.  Asylum,  46  Wis.  106, 

15,  18,  51,  90 
V.  Womack,  2  Ala.  83,  ...  538 


724 


TABLE   OF   CASES. 


PAOS 

Gourlay  v.  Somerset,   19  Vee. 

429. 564 

Gourley  v,  Campbell,  6  Hun,  (N. 

Y.)218,  86 

V.  Campbell,  66  N.  Y.  169, .    89 
Gouverneur  v.  Lynch,  2  Paige 

Ch.  (N.  Y.)  300, 434 

Gove  V.  Campbell,  62  N.  H.401,  333 
Govett  V.  Radnidge,  3  East,  70,  191 
Gowlajid  V,  De  ^ria,  17  Vee. 

20, 236,  239 

Graff  V,  Bonnett,  31  N.  Y.  9, 

638.639 
Graham  v.  Call,  5  Munf.  ( Va. } 

396, 655,  560 

V.  Dickinson,  3  Barb.  Ch. 

(N.  Y.)  169, 118 

V,  Hendren,  5  Munf.  (Va.) 

185, 557 

17.  U.  S.,  21  Ct.  of  CI.  47,  .  121 
Gram  r.  Caldwell,  5  Cow.  (N. 

Y.)  489, 522 

Grand  Rapids  v,  Weiden,  97 

Mich.  82, 451 

Grand  Rapids  Sav.  Bk.  v.  Deni- 

son,  92  Mich.  418, 424 

Grand  Tower  &  C.  G.  R.  R. 

Co.  V.  Walton,  150  111.  428,  .  538 
Granger   v.   Judge,   27  Mich. 

406; 191 

Granite  Co.  v.  Qerrity,  144  111. 

77, 327 

Grant  v.  Aseur.  Co.,  5  M.  <&  S. 

442 518 

V,  Fyiiney,  8  L.  R  Ch.  8,  .  461 

r.  Parsons,  67  Iowa,  31,  .  .  432 

V.  Rys.  Co.,  40  Ch.  D.  135,  284 

Gravenor  v.  Hallum,  Ambl.  643,    23 

Graves  t;.  Dale,  1  T.  B.  Mon. 

(Ky.)190, 201 

V,  Dolphin,  1  Sim.  66,  .  .632 
V.  Gas  Co.,  83  Iowa,  714,  .  553 
Gray  v.    Baldwin,    8   Blackf. 

( Ind. )  164, 673 

t\  Koch,  2  Mich.  N.  P.  119,  611 
V,  Perry,  51  Ga.  180, 

195,  654,  660 

V.  St.  John,  35  III.  222,  .   .  188 

V.  Ulrich,  8  Kans.  112,  653,  656 

Grayson  v.  Tyler,  80  Ky.  3^3,  224 

Greeley  v.  Nashua,  62  N.  H. 

166 688 

Green   t;.    Davidson,  4   Baxt 

(Tenn.)  488, 87 

V.  Hogan,  153  Mass.  462,    .    24 
V.  Johnson,  4  Bush,  (Ky.) 
164, 86 


PA<» 


Green  v.  Keen,  4  Md.  98,  .   .   .675 

V.  Lake,  54  Miss.  540,     .  .  461 

V.  Ramage,  18  Ohio,  428,  .  432 

V.  Sargeant,  23  Vt  466,  .   .  303 

V.  Smith,  1  Atk.  572,  ...  115 

V.  Spicer,  1  Russ.  <&  M.  395,  636 

V,  Stephens,  17  Yes.  64,  .   .   88 

Greene's  Estate,  20  N.  Y.  SuppL 

94, 659 

Greene  v.  Assn.,  39  Hun,  (N. 

Y.)  300, 487 

V.  Bartholomew,    34    Ind. 

235. 212,  219 

V,  Cole,    2   Wms.    Saund. 
259 QQg 

V.  Hoit,  76  Mo.  677,  ....  296 
Greenland  v.  Waddell,  116  N. 

Y.  234, 86,  96 

Greenough  v.  R.  R.  Co.,  64  Fed. 

Rep.  22, 137 

Greenway     v,     Greenway,    2 

De  G.,  F.  A  J.  128, 89 

Greenwood  v.    Greenwood,  2 

DeG.,J.  AS.28,  .   .   .   .239 
V.  Rector,  1    Hempst.  (U. 

S.)708, 197 

V.  Taylor,  1    Russ.    <&   M. 

185,      429.435 

Greer V.  Boone,  5  B.  Mon.  (Ky.) 

554    ...       ......  541 

V.  O'Brien,  36  W.'va.* 277,' 

321  323 
Gregg  V.  James,  1  III.  143, 518',  521 
Gregory  v,  Gregory,  89   Ind. 

345, 519 

Grider  v.  Apperson,  32  Ark. 

V,  McClay,  11 S.  &  R.  (Pa. ) 

224, 93,  120 

Grierson  v.  Eyre,  9  Ves.  346,   .  674 
Griesbach   t;.    Fremantle,    17 

Beav.314, 95 

Grieveson  v,  Kirsopp,  2  Keen, 
ggg "....,.86 

Griffen  «.  Ford,  1  Bosw.  (N.  Y.) 

123, 639 

Griffin  r.  Coleman,  28  L.  T. 

N.  S.  493 541 

P.  Cox,  30  Ind.  242,     ...  519 

V.  Graham,  1  Hawks,  (N. 

C.)96, 47 

Griffith  t'.  Bk.,  6  Gill  &  J.  (Md.)  • 

424 53g 

V,  Ricketts/7  Hare,  299,    .  Ill 
V.  State,  2  Del.  Ch.  392,  .   .    14 
Grigsby    v.    Breckinridge,     2 
Bush,  (Ky.) 480,  .  .   .  .  468,  485 


TABLS   OF  CASES. 


725 


PAGE 

Qrimes   v,   Harmon,  35   lod. 

198, 66,  67 

Grimston  v.  Caningham,  [1894] 

1  Q.  B.  125, 403 

Grifisom  v.  Hill,  17  Ark.  483,    .    47 
Griswold  v.  Chandler,  5  N.  H. 

492, 303 

V,  Frink,  22  Ohio  St.  79,  .  120 
Grizzle  v.  Sutherland,  88  Ya. 

584, 539 

Groesbeckv.  Groesbeck,  78  Tex. 

668, ....  681,  689 

Groot  v.  Hitz,  3  Mackey ,  (D.  C. ) 

247, 428 

Groshon  v,  Lyon,  16  Barb.  (N. 

Y.)461, 196 

Grow    t>.     Garlock,    29    Hun, 

(N.Y.)598, .   .467 

Grubbe  v,  McGlawn,  39   Ga. 

672, 298,  299,  301 

Guano  Ck>.   v.  Buckwoldt,   23 

Ch.  D.  225, 185 

Guarantee    Co.    v.    Maxwell, 

(N.  J.)  30  Atl.  Rep.  339,   .   .    92 
Guernsey  v.  Cook,  120  Mass. 

501, 677,  585 

Guest  V.  Homfray,  5  Ves.  818,  .  540 
Guild   V.   Richards,   16  Gray, 

(Mass.)  309, 38 

Gnion  v,  Knapp,  6  Paige  Ch. 

(N.  Y.)  43, 434 

Gulliok  V,  Tremlett,  20  W.  R. 

358, 458 

Gumbert's  Appeal,  110  Pa.  496,    68 
Gusdorf  V.  Ikelheimer,  75  Ala. 

148, 428 

Guthrie  v.  Weaver,  1  Mo.  App. 

136, 469,  488 

Gwaltney  v.  Gwaltney,  119  Ind. 

144, 670,  671 

Gwynn  v.  Butler,  17  Colo.  114,  338 

Haberman  t;.  Baker,  128  N.  Y. 

253, 302 

Habershon  v.  Vardon,  4  De  G. 

&  Sin.  467, 20 

V,  Vardon,  20  L.  J.  Ch.  549,  20 
Habig  V.  Layne,  38  Neb.  743,  .  215 
Hackney  v.  State,  8  Ind.  494,  .  456 
Hafer  v.  R.  R.  Co.,  14  Wklv. 

Law  Bull.  (Ohio, )  68,      137,  587 
Hagaman  v.  Neitzel,  15  Kans. 

383, 193 

Hagerman  v.  Buchanan,  45  N. 

J.  Eq.  292, 325 

Haegerty  v.  Lanterman,  50  N. 

JT  Eq.  37, 88 


PAOB 


Hagthorp  v.  Hook,  1  Gill  &  J. 

(Md.)270, 656 

Hahn  v.  Soc.,  42  Md.  460,  ...  403 

Haigh  V,  Jaggar,  2  Coll.  231,     .  669 

V.  Paris,  16  M.  &  W.  144,  .  195 

Haight  V,  Badgeley,  15  Barb. 

(N.  Y.)499, 401 

V.  Holley,3Wend.(N.  Y.) 

258, 195,  197 

Haines  v,  Allen,  78  Ind.  100,    .    25 

Hairston  v.  Hairston,  35  S.  Car. 
29g    ,, 325 

Hale  k  Finch,  104  U.  k'261,*   '.  204 
Haley  v.  Cusenlwiry,  (Tex.)  30 

S.  W.  Rep.  587, 522 

Hall  r.  Barrows,  4  De  G.,  J.  & 

S.  150,     .......  606,  614 

t?.  Buffalo.  2  Abb.  App.  Dec. 

(N.  Y.)  301, 218 

17.  Fulgham,  86  Tenn.  451,  432 
V,  Hall,  50  Conn.  104,  .  .  441 
«.  Hallet,  1  Cox.  Ch.  134, 

295,  300 
V.  McLeod,  2  Mete.  (Ky. )     * 

98, 553 

V,  Morgan,  79  Mo.  47,  .  .  432 
V.  Otis,  71  Me.  326,  .  689,  690 
V.  Ry.  Co.,  58  Ala.  10,  .  .  .  443 
t;.  Short,  81  N.  C.  273,  .  .  119 
V,  Stevenson,  19  Oreg.  153,  429 
v.  Williams,  120  Mass.  344,  633 
Hallam  v.  Hotel  Co.,  56  Iowa, 

178, 256 

Halleck  v.  Mixer,  16  Cal.  574,  192 
Hallett's  Estate,  13  Ch.  D.  696, 

641,  646,  652,  659 
Hallett  V,  Thompson,  5  Paige 

Ch.  (N.  Y.)  58.3, 632 

Halliwell  v,  Phillips,  4  Jur.  N. 

S.  608, 676 

Hallman  v,  Hallman,  124  Pa. 

347, 426 

Halsey  v.  Brotherhood,  19  Ch. 

D.  386, 468,  487 

V.  Convention,  75  Md.  275,  17 
V.  Mcl.«ean,        12      Allen, 

(Mass.)  438 165 

Halstead  v.  Westervelt,  41  N. 

J.  Eq.  100, 639 

Ham  V.  Johnson,  55  Minn.  115,  556 
Hamblin  v,  Dinneford,  2  Edw. 

Ch.  (N.  Y.)  529, 403 

Hamden  v.  Rice,  24  Conn.  350,    24 

Hamilton  v.  Grant,  3  Dow,  33,  538 

V.  Harvey,  121  111.  469,  .   .  556 

V,  Steele,  22  W.  Va.  348,  .  aS7 

V.  Whitridge,  11  Md.  128,   453 


J 


726 


TABLE   OF   CASES. 


PAGE 

Hamilton-Brown  Shoe  Co.   v. 
Saxey,  (Mo.)  32  S.  W.  Rep. 

1106, 366,411 

Hammer  v.   McEldowney,  46 

Pa.  334, 555,  556 

Hammersmith  Co.   v.  Dublin 

Co.,  10  Ir.  B.  Eq.  235,    ...  487 
Hammond's  Appeal,  123   Pa. 

503, 271 

Hammond  v.  Pennock,  61  N. 

Y.  145,  ...  .  641,  642,  648 
V,  Putnam,  110  Mass.  232,  .  86 
V.  Ry.  Co.,  15  S.  Car.  10, 

204  206 
v.  Stier,  2  Gill  &  J.  (Md.j 

81, 120 

Hancox  v.  Wall,  28  Hun,  (N. 

Y. )  214 90 

Hand  v.  d)le,  88  Tenn.  402,  .  .  156 
Handlin  v.  Davis,  81  Ky.  34,  .  295 
Hanford  v.  Robertson,  47  Mich. 

100, 424 

Hannav.  Phillips,  1  Gr.  (Pa.) 

^OO,    ......  ...  OOt7 

Hannah  v,  Davis,  112  Mo.  599,  444 
V.  Swarner,  3  W.  &  S.  ( Pa. ) 

223, 95 

Hanne^n     v.     Hubbard,      7 

Blackf.  (Ind.}353,     .   .    .   .  427 
Hannon  v.  Christopher,  34  N. 

J.  Eq.  459, 237 

Hanson  v,  Eichstaedt,  69  Wis. 

538, 499 

V.  Manley,  72  Iowa,  48,  .  .  327 
Harbin  v.  Masterman,  12  L.  R. 

Eq.  559, 44 

Harcum  v,  Hudnall,  14  Gratt. 

(Va.)  369, 87 

Harden  v.  Wagner,  22  W.  Va. 

356, 323 

Hardenburgh  v.  Blair,  30  N. 

J.  Eq.  42,  645, 632,  639. 

Harder  v,  Rohn,  43  111.  App. 

365 332 

Hardey  r.  Hawkshaw,  12  Beav. 

00^,   ..•••....•.■  JLXU 

Harding  v.  Ins.  Co.,  2  Tenn. 

Ch.  465, 626 

Hardy  v.  M.  L.  &  F.  Co.,  7  L. 

R.  Ch.  427, 655 

V.  Reeves,  4  Ves.  479,  .  .  .  673 
Harford  v.  Lloyd,  20  Beav.  310,  ai2 
Hargrroves  v.  Batty,  19  Ga.  130,  653 
Harlem    Gas    I-.ight    Co.     v. 

Mayor,  33  N.  Y.  309,  ....    75 
Harley  t\  Brick  Co.,  83  Iowa, 

73, 448,  451 


FAfil 

Harlow  t;.  Rosaer,  28  Ga.  219, 

518,  521 
Harnett  v.  Yeilding,  2  Sch.  & 

Lef .  549, 538,  659 

Harpending  v.  Shoemaker,  37 

Barb.  (N.  Y.)  270, 192 

Harriman  v.    Light   Co.,    163 

Mass.  85, 441,  442 

Harrington  v.  Brown,  5  Pick. 

(Alass.)  519, 299 

V.  Fortner,  58  Mo.  468,  .  .  444 
Harris  v.  Baltimore,  73  Md.  22,  220 
v.  Bannon,  78  Ky.  568,  -  .  673 
V.  Clark,  7  N.  Y.  242,  .  .  .  86 
V,  Pearce,  5  IlL  App.  622,  .  523 
V.  Rivers,  53  Ind.  216,  .  .  .519 
V.  Scott,   (N.  H.)  32  Ati. 

Rep.  770, 585 

V.  Smith,  2  Coldw.  (Tenn. ) 

0\/0,     ...*.•.*•■  Owv 

V.  Thomas,  1  Hen.  &  M. 

(Va.)  18, 668 

Harris  Drug  Co.  v,  Stucky,  46 

Fed.  Rep.  625, 611 

Harrisburg  B.  B.  Club  i^.  Ath- 
letic Assn.,  8  PiL  C.  C.  337,  .  403 
Harrison  v,  Harrison,  39  A  Leu 

489, 189 

v.  Lynes,  36  8.  Oar.  596, 

183,  187 
V.  McCormick,  69  Gal.  616,  520 

t'.  Rector,  12  Phila.  (P^) 
259 ,  459 

r.  Williams,  4  D.  &  R  82oi  497 
Harrop's  Estate,  3  Drew.  726,  117 
Hart  v.  Evans,  80  Ga.  330,  .  .  598 
V.  Granger,  1  Conn.  154,  .  198 
V.  Hart,  18  Ch.  D.  670,  .  .  542 
V.  Leete,  104  Mo.  315,  .  245,  337 
V.  R.  R,  Co.,  35  N.  Y.  SuppL 

•    566, 282 

Hartley   v,   Tapley,    2    Gray, 

(Mass.)  565, 218 

Hartopp  V.  Hartopp,  21  Beav. 

259, 239 

Harts  r.  Brown,  77  111.  226,  .   .  271 
Hartt  V.  Harvey,  32  Barb.  (N. 

Y.)55, 137 

Harvey  r.  Aston,  1  Atk.  361, 

101,  104,  106 
Harwood  t.  Tooke,  2  Sim.  192,  238 
Haskins  v.  Lombard,  16   Me. 

140, 182,  191 

Hassle  t^.  Congregation,  35  Cal. 

378, 218 

Hastings*  Case,  10  Watts,  (Ri. ) 
303, 425 


TABLE   OF   CASES. 


727 


PAGE 

Hatch  V.  Kizer,  140  111.  583,  .   .  541 

V.  Spofford,  22  Conn.  485, 

184,  198 

Hathawfty  v«  Russell,  16  Mites. 

473, 522 

Hathorn  v.  Maynard,  65   Gra. 

168, 654 

Hatton  V.  May,  3  Oh.  D.  148,  .  636 

Hause  v.  Hauae,  29  Minn.  252,  206 

Havemeyer  v.  Havemeyer,  43 

N.  Y.  Super.  Ct.  506,  ....  586 

Havens  v.  Healy,  15  Barb.  (N. 

Y.)  296, 652 

Haward  v.  Peavey,  128  111.  430,    89 

Hawes  v.  Foote,  64  Tex.  22,  681,  689 

V.  Humphrey,      9      Pick. 

(Mass.)  3a0, 51 

v.  White,  66  Me.  305,  .  497,  500 

Hawes  Place  Soc.  r.  Trustees, 

5  Gush.  (Mass.)  454,  .   .   .  44,  51 

Hawk  V,  Thorn,  54  Barb.  (N. 

Y.}  164, 194 

Hawkins  v.  Pearce,  11  Humph. 

(Tenn.)44, 626 

V,  Wills,  49  Fed.  Rep.  506,  328 

Hawkinsville  Bk.  t;.   Walker, 

(Ga.)  25  S.  E.  Rep.  205,  .  .   .  337 

Hawley  v.  Bristol,  39  Ck)nn.  26,  219 

r.  Clowes,  2  Johns.  Ch.  (N. 

Y.)  122, 672 

V,  James,  5  Paige  Ch.  (N. 

Y. )  318, 88,  93,  639 

V,  James,  7  Pftige  Ch.  (N. 

Y.)213, 93 

V,  James,    16  Wend.   (N. 

Y.)61, 639 

V.  Mancius,  7  Johns.  Ch. 

(N.  Y.)  174, 427 

Haxton  v,  McClaren,  132  Ind. 

235, 195,  660 

Hay's  Appeal,  52  Pa.  449, 

117,  118,  119 

Hayden  v,  Bk.,   29  111.  App. 

^g ^  520 

V.  Cretcher,  75  Ind.  108,    .  216 

V,  Hospital,  64  Conn.  320,  .    16 

V,  Tucker,  37  Mo.  214, ...  453 

Hay  don  r.  Goode,  4  Hen.  &  M. 

(Va.)  460, 428 

Hayes  v.  O'Brien,  149  111.  403, 

553,  555,  560 

V,  Ward,  4  Johns.  Ch.  (N. 

Y.)  123, 426 

».  Wiilio,  4  Daly,  (N.  Y.) 
259 219 

V,  Wiilio,'ll  Abb.'Pr.  N.S. 
(N.  Y.)  167 403 


PAOS 


Hayford  v,  Benlows,  Ambl.  581,  86 
Haynes  v.  Haynes,  1  Dr.  &  Sm. 

426, 116 

Hays  t7.  Bk.,  51  Kans.  535,   ..  258 
V.  Gourley,  1  Hun,  (N.  Y.) 

38, 90 

V.  Hall,  4  Port.  (Ala.)  374,  443 
V.  Midas,  104  N.  Y.  602,  .   .  189 
Hayter  v.  Trego,  5  Russ.  113,  .    63 
Ha V wood  V.  Lumber  Co.,  64 

Wis.  639, 251,258 

Head  v.  Strauss,  (Ky.)  12  S. 

W.  Rep.  670,     325 

Healy  v.  Allen,  38  La.  An.  867,  402 
V,  Reed,  153  Mass.  197,  .   .  692 
Heath  v.  Bishop,  4  Rich.  £q. 

(S.  Car.)  46, 632 

r.  Chapman,  2  Drew.  417,  .    22 
Heather  r.  Pardon,  37  L.  T.  W. 

S.  393, 458 

Hedges  v.  Paquett,  3  Oreg.  77,  .  256 
Heermans  v.  Hill,  11  Luz.  L. 

Reg.  (Pa.)  19, 637 

Hegeman  v.  Hegeman,  8  Daly, 

(N.Y.)l 611 

Heidelbach  ».  Bk.,87Hun,  (N. 

Y.)117, 187 

Heist  V.  Baker,  49  P^.  9,    .   .   .443 
Hellams  v,  Switzer,  24  S.  Car. 

39, 206 

Helmbold  v.  Mfg.  Co.,  53  How. 

Pr.  (N.  Y.)453, 611 

Henderson's  Appeal,   133  Pa. 

399 334 

Henderson  v.  Johns,  13  Colo. 

280, 580 

V.  Lewis,  9  S.  A  R.  (Pa.) 

379, 515,518,520 

V,  Trust  Co., (Ind. )  40  N.  E. 

Rep.  516, 259,  260 

Henley  v.  Soper,  8  B.  <&  0. 

16, 199 

Hennessy  v.  Carmony,  50  N.  J. 

Eq.  616, 460 

Henrihan  v.  Gallagher,  9  Grant 

Ch.  (U.  C.)488,       112 

Henry  r.  Goldney,  15  M.  &  W. 

494, 200 

V.  Hughes,  1  J.  J.  Marsh. 

(Kv.)453, 219 

v.    ^lcCloflkey,    9    Watts, 

(Pa.)  145, 89 

V.  Trustees,  48  Ohio  St.  671,  452 
Henshaw  v,  Atkinson,  3  Madd. 

306, 47 

t;.  Wells,  9  Humph.  (Tenn. ) 
568,  . 426 


728 


TABLE   OF   CASES. 


PAGS 

Henson  v.  Ott,  7  Ind.  612,  .  .  110 
V.  Wright,  88  Tenn.  501  .   .  624 

Herbert  v.  Ashburner,  1  Wils. 

297, 496 

V,  Bronson,  125  Mass.  475,  218 
V.  Loan  Assn.,  17  N.  J.  £q. 

Hereford  v,  Adams,  7  Ves.  32^  14 
V.  Bridgewater,  Bunb.  269,  497 
V.  Ravenhill,  1  Beav.  481,  .  93 
V.  Kavenhill,  5  Beav.  51,  .   .88 

Herriman  v.  Skillman,  33  Barb. 

(N.  Y.)  378, 427 

Herrraan  v.  Babcock,  103  Ind. 
4(5j^ 554 

Herndon  v.  Reed,  82  Tex.  647,  338 
Hesketh  v.  Murphy,  36  N.  J. 

Eq.  304, 11,  14 

Heslet  V.  Heslet,  8  111.  App.  22, 

86,95 
Hetfield  v.  Willey,  105  111.  286,  538 
Heth  V.   R.  R  Co.,  4  Gratt. 

(Va.)482, 656 

Hetzel  V.  Barber,  69  N.  Y.  1,  .    95 
Heuser  v.  Harris,  42  111.  425, 

11,  14,  17 
Hewett  V.  Williams,  47  La.  An. 

742 326 

Hewitt's  Estate,  53  L.  J.  Ch. 

132        ...  .        .    35 

Hibbs's  Estate,  143  Pa.  217,  .   .*  633 

Hibert  v.  Lang,  165  Pa.  439,     .  514 

Hicks  V.  Hicks,  5  Gill  &  J. 

(Md.)75 441 

V.    McLachlan,    94   Mich. 
27g 326 

t?.  Michael,  15  Cal.  107,  .   .  675 

V,  Turck,  86  Mich.  214,  .      5.S9 

V.  Weems,  14  La.  An.  6J9,  298 

Hiester  v.  Green,  48  Pa.  96,  .   .  443 

Higgins  t;.  Lansingh,  154  111. 

301    ....  ...  271 

V.  R  R  Co.,  60  N.  Y.  557,  101 

V,  TruPt    Co.,    10    N.    Y. 

Suppl.  389, 687 

Hi^nson  v,  Clowes,   15  Ves. 
5lg 541 

HighV.  Worley,  3i3  Ala.  196, 

91,  95,  96 

Higinbotham  v.  Holme,  19  Ves. 
88, 636,637 

Hilm  r.  Peck,  18  Cal.  640,     .   .  672 

Hill  V,  Bk.,  44  N.  H.  567,  ...  583 
V.  Brower,  76  N.  C.  124,  .  .  539 
V.  Cock,  1  Ves.  &  B.  173,  88,  93 
V,  Coolidge,  33  Ark.  626,  .  655 
V.  Eldred,  49  Cal.  398,  ...  443 


PAG» 

Hill  V.  Frazier,  22  Pa.  320,  .  .  271 
V.  Gould,  129  Mo.  106,  282,  283 
V.  Hart  Davies,  21  Ch.  D 

798, 488 

V,  Lockwood,  32  Fed.  Rep. 

389, 616 

V.  McRae,  27  Ala.  175,    .   .  636 

V.  Min.  Co.,  119  Mo.  79,     .  244 

V,  Paul,  8  CI.  &  F.  295,   .   .  221 

t;.  Pierson,  45  Neb.  503,  .   .  453 

Hilliard  v.  C^le,  46  Miss,  309,  254 

Hillyard  v.  Miller,  10  Pa.  326,  .    51 

Hilton  V.  Hilton,  2  MacArthur, 

(D.  C.)70, 88 

Hinckley  t;.  Thatcher,  139  Mass. 

477, 20 

V.  West,  9  III.  136,    ....  519 
Hincksman  v,  8mith,  3  Ruas 

433, 236 

Hine  v.  Lart,  10  Jur.  106,  ...  615 
Hirst's  Estate,  147  Pa.  319,  .  .  121 
Hirst  V.  Denham,  14  L.  R.  £q 

542, 614, 615,  616 

Hiseam  v.  Parrish,  (W.  Va.) 

24  S.  E.  Rep.  600,    ...  581,  585 
Hixon  V,  Schooley,  26  N.  J.  L. 

461, ia5.  202 

Hoare  v.  Osborne,  1  L.  R.  Eq 

23 


585, 
»ba] 


75 

330 

632 

89 

78 

238 

683 

653 


Hobart    V,    Detroit,  17    Mich. 

246,  ... 

Hobbs  I'.  Hull,  1  Cox  Ch.  445, 

V,  Smith,  15  Ohio  St.  419, 
Hobson  V.  Hale,  95  N.  Y.  588, 
V.  Neale,  17  Beav.  178,    . 
V.  Trtvor,  2  P.  Wms.  191, 
Hoch's  Estate,   (Pft.)  26  Atl. 

Rep.  610, 

Hockensmith  t*.  Hockensmith. 

57  Mo.  App.  374, 

Hocker   v.    Gentry,    3    Mete. 

(Ky.)46.3, 91 

Hodges  V.  Forster,  W.  N.  (1877) 

74, 504 

r.  Rowing,  58  Conn.  12,  .  558 
Hodgkinson  r.  Kelly,  6  L.  R. 

Eq.  496 582 

Hoey  r.  Kinney,  10  Abb.  Pr. 

(N.  Y,)400,       120 

Hoffman    r.     Harrington,    28 

Mich.  90, 288.  302 

V.  Nolte,  127  Mo.  120,  339 

Hogan  v.   Robinson,   94   Ind. 

138, 325 

Hoffue  t'.  Curtis,  IJ.  &  W.  429,  180 
Holbrook  r.  Lackey,  13  Mete. 
(Mass.)  132, 52a 


TABLE  OF  CASES. 


72& 


PAOB 

Holden  v.  Bk.,  72  N.  Y.  286,  .  656 
v.  Piper,  5  CJolo.  A  pp.  71,  .  657 
Holditch  V,  Mist,  1  P.  Wms. 

695, 426 

Holdship  V.  Patterson,  7  Watts, 

(Pa.)  547, 633 

Hole  V,  Thomas,   7  Ves.  589, 

668,  670,  672,  676 
Holladay  v.  Towers,  20  D.  C. 

577, 333 

Holland  v.   Adams,    3   Gray, 

(Mass.)  188, 92 

r.  Alcock,  108  N.  Y.  312,  23,  66 
».  Cruft,  3  Gray,   (Mass.) 
252 92 

V.  Fuiler,  13  Ind.  195,  .  .  216 
V.  Heyman,  60  Ga.  174,  .  .  271 
V.  Peck,  2  Ired.  Eq.  (N. 

O. )  i20O,    •    •     •     •    .  •     •     oo 

Hollehan  v,  Roughan,  62  Wis. 

64, 187 

HoUembaek  v.  More,  44  N.  Y. 

Super.  Ct.  107,      656 

Hollenbeck  v.   Prior,  5   Dak. 

298, 559 

Holley  V.  Anness,  41  S.  Car. 

349, 539 

Holliday  v,  Hubbard,  45  Minn. 

Hollis  V.  Bui]gess,  37  Kans.  487,  558 
HoUman  v.  Tigges,  42  N.  J.  Eq. 

127, 90 

Holloway  v.  Badcliffe,  23  Beav. 

163, 95 

Holly  V,  Hirsch,  135  N.  Y.  590,  101 
Hohnberg  v.  Johnson,  45  Kans. 

107, .673 

Holme  V.  Guy,  5  Ch.  D.  901, 

505,506 
Holmes  v.  Coates,  159  Mass.  226, 

12,  15 
V,  Gilman,  138  N.  Y.  369, 

641,  642,  ^6,  654 
V.  Mead,  52  N.  Y.  332,  .  .  48 
V.  Pennev,  3  K.  &  J.  90, 

636,  637 
Holt  V.  Bennett,  146  Mass.  437,  256 
v.  Wads  worth,  41  Fed.  Rep. 

34 605,  617,  618 

Holthouse's  Appeal,   (Pa.)  12 

Atl.  Rep.  340, 557 

Homan  v,  Stewart,   (Ala.)  16 

So.  Rep.  35, 542 

Hooberry  v.  Harding,  10  Lea, 

(Tenn. )  392, 625,  632 

Hood  V.  Hood,  85  N.  Y.  561,    .    86 
V.  Jones,  5  Del.  Ch.  77,  .   .  330 


PAGB 


Hook  V,  White,  36  Cal.  299,   .  .  518 
Hooker  v.  Olmstead,   6  Pick. 

(Mass.)  481, 187 

Hoover  v.  Malen,  83  Ind.  195,  .  298. 
Hopf  r.  U.  S.  Bkg.  Co.,  6  Misc. 

Rep.  (N.  Y.)158, 187 

Hopkins's  Appeal,  90  Pa.  69, 

259,  261 
Hopkinson  v,  Ellis,  10  Beav. 

169, 8^ 

Hopson  V.  Axle  Co.,  50  Conn. 

597, 260 

Horner's  Estate,    5   De  G.   <& 

Sm.  483, 116 

Homfager    v.    Hornfager,     6 

How.  Pr.  (N.  Y. )  279,    ...  202 
Homor  v.  Henning,  93  U.  S. 

228,    .   .   .  155,  164,  165,  166,  169 
Horton  v.  Bassett,  17  R.  I.  129, 184 
V.  Cantwell,  108  N.  Y.  255, 

690,  691 
V,  Dewey,  53  Wis.  410,  .  .  326 
V,  Kelly,  40  Minn.  193,  .  .  432 
V.  McCoy,  47  N.  Y.  21,  .  89,  119 
V.  McKee,  68  Fed.  Rep.  404, 

552,  560 
Hostetter  v.  Fries,  17  Fed.  Rep. 

620,  .   .       617 

Hough  V,  Hunt,  15  Am.  Dec. 

569, 579 

Houghton  V.  Cooper,  6  B.  Mon. 

(Ky.)281, 672 

V.  Davenport,  74  Me.  590, 

653,659 
House  V.  Thompson,  3  Head, 

(Tenn.)  512, 427,433 

Houston  V.  Howie,  84  N.    C. 

349, 689,  690 

V.  Sadler,  4  Stew.  &  Port. 

(Ala.)  130, 182 

Hovey  v.  Dary,  154  Mass.  7,   .    93 
Howard's  Estate,  5  Misc.  Rep. 

(N.  Y.)295, 23 

Howard  v.  Iron  &  Land  Co., 
(Minn.)   64  N.  W.  Rep. 

896, 436 

v.  Lee,    3  Sandf.  (N.   Y.) 

281, 451 

V.  R.  R.  Co.,  24  Fla.  560,  .  219 
V.  Smith,  78  Iowa,  73,  ...  692 
V.  Soc,  49  Me.  288,  .  14,  66,  690 
r.  Warfield,  4  Harr.  & 
M'H.  (Md.)21,  .  .  .  .521 
Howard  Ins.  Co.  r.  Halsey,  8 

N.  Y.  271, 434,  657 

Howard  Watch  Co.  v,  Bedillion, 
131  Pa.  385, 332 


730 


TABLE   OF   CASES. 


PAGX 

Howell  V.  Graves,  27  Ark.  365,  193 
Howland  v.  Norris,  1  Cox  Ch. 

Howse  V.  Chapman,  4  Ves.  542,    24 
Uowze  V,  Green,  Phill.  Eq.  (N. 

C. )  250, 669 

V.  Howze,  14  Tex.  232,  681,  689 
Hoxie  V,   Chaney,   143   Ma88. 

592, 612 

V,  Price,  31  Wis.  82,     ...  326 
Hoy  V,  Bramhall,  19  N.  J.  Eq. 

74,565, 434 

Hoyt  V,  Fuller,  19  N.  Y.  Suppl. 

ggo 403 

V.  Lovett,  71  Fed.  Rep.  173,  614 
V.  Mackenzie,  3  Baro.  Ch. 
(N.  Y.)320,  .   .   .   .467,486 
Huberts  Appeal,  80  Pa.  357,  ..  633 
Huddleston  r.  Askey,  5d  Ala. 

218, 520 

Hudnal  v.  Wilder,  4  McCord, 

(S.  Car.)  294, 655 

Hudson  V,  Cook,  13  L.  R.  £q. 

•  417, 115 

»;  GilUland,  25  Ark.  100,     194 
v.  Hudson,  5  Munf.  (Va.) 

180, 295 

Huffs  Appeal,  2  Pa.  227,  ...    79 
Huffman  v.  Copeland,  86  Ind. 

224 337 

V,  Copeiand,  139  Ini  221,  .  330 
V.  Hughlett,       11        Le», 

(Tenn.)  549, 194 

Hugg  v.  Brown,  6  Whart.  (Pa. ) 

468, 515 

Hughes  V,  Burriss,  85  Mo.  660,  671 
V.  Daly,  49  Conn.  34, 

13,  14,  19,  50 
V,  Min.   Co.,   7   Hun,   (N. 

Y.)  677, 196 

V,  Parker,  20  N.  H.  58,       .  137 
V.  Williams,  3  Macn.  &  G. 

690, 429 

Hughlett  V.  Harris,  1  Del.  Ch. 

349, 671 

Hugunin  v.  Cochrane,  51  111. 

302, 114 

Huling  t;.   Hugg,   1  W.   &  S. 

(Pa.)  418, 515 

Hulings  V.  Lumber  Co.,  38  W. 

Va.  351 260 

Hull  ».  Deerin^,'  80  Md.  424,'   !  332 
V.  Pitrat,  45  Fed.  Rep.  94,  .  580 
Humberston  v,  Humberston,  1 

P.  Wms.  332, 70 

Hume  V,  Pocock,  1  L.  R.  Ch, 
379, •  •   •   .539 


FA0I 


Humphrey  v,  Spencer,  36  W. 

Va.  11, 314, 336 

Humphrey's  Co.  v.  Hilton,  60 

Fed.  Rep.  756, 609 

V.  VVenz,  14  Fed.  Rep.  250,  614 
Humphries  v,  Dawson,  38  Ala. 

199,      184,  197,  198 

Hungerford  v.  Earle,  2  Vem.        i 

261, 253 

Huneucker  v.  Smith,  49  Ind. 

114, 296 

Hunt  V.  Browne,  Sau.  &   Sc 

178, 672 

V.  Fowler,  121  111.  269,  .  .  14 
t;.  Freeman,  1  Ohio,  490,  .  542 
V,  Gas   Light  Co.,  (Tenn.) 

31  S.  W.  Rep.  1006,     .   .  256 
i;.  Townsend,  4  SandL  Ch. 

(N.  Y.)570, 427 

Hunter  v.  Anderson,  152  Pa. 

386, 79,  110 

V.  Bullock,  14  L.  R.  Eq.  45, 

23,36 

V.  Griffin,  19  111.  251,  .   .   .538 

V.  Nockholds,  10  Jur.  771,  .  670 

V,  Yarborough,  92  N.  C.  68,  653 

Hunterdon  Co.  v.  Henry,  41  N. 

J.  Eq.  388, 639 

Hunting  v.  Blun,  69  Hun,  (N. 

Y.)562, 698 

Huntington  v.  Rogers,  9  Ohio 

St.  511, 539 

Huntington  &  E.  L.  D.  Co.  v. 
Mfg.  Co.,  (W.  Va.)21  S.  E. 

Rep.  1037, 450 

Huntsville,  B.  L.  &  M.  S.  Ry. 
Co.  V,  Corpenning,  97  Aul 

681, 200 

Hurd  V.  Eaton,  28  111.  122.  .  .  426 
Hurlbut  V,  McKone,  55  Coan. 

31, 448,  449,  461,  462 

Hurley  v.  Brown,  98  Mass.  545,  582 
Hurst  V.  Marshall,  75  Tex.  452,  656 
Hurt  V.  Jonep,  75  Va.  341,  .  .  298 
Hurtt  V.  Fisher,  1  Harr.  &  G. 

(Md.)88, 86 

Hutcheon  v.    Mannington,    1 

Ves.  Jr.  367, 86 

Hutch  ins  v.  Smith,  63  Barb. 

(N.  Y.)251, 449,460 

Hutchinson  r.  Blumberg,    51 

Fed.  Rep.  829, 614 

V.  Boltz,  35  W.  Va.  754, 

315,339 
r.  Green,  91  Mo.  367,  .   .      287  • 
Hutsonpiller    v.     Stover,     12 
Gratt.  (Va,)579, 509 


TABLB  OF  CASES. 


731 


PAGE 

Hatton  V.  Wetherald,  5  Harr. 

(Del.)  38, 193 

Hyatt  t;.  Myers,  73  N.  C.  232,  .  452 
Hyde  v.  Woods,  94  U.  S.  523,  .  633 
Hyman  v.  Kapp,  9  N.  Y.  State 

Repr.  69,  71, 642 

L  &  T.  Bk.  V.  Peters,  123  N.  Y. 

272 641 

Ibbetson  t;.  Ibbetson,  10  Sim. 
495 34 

Ice  v.'Ball,  102  ind.  42,  !  !  !  !  534 
Ikerd  v.  Beavers,  106  Ind.  483, 

530,  533,  534,  535,  538 
Uiff  V.  School  Directors,  45  111. 

App.  419,    .  452 

111.  Steel  Co.  V.  O'Donnell,  156 

111.  624, 256,  259,  261 

111.  T.  &  S.  Bk.  V.   Smith,  21 

Blatchf.  (U.  S.)  275,    .       .   .  657 
Imlay  v,  Ellefsen,  2  East,  453,    198 
Imperial    G.   L.  &  C.   Co.   v. 
Broadbent,  7  H.  L.  Cas.  600, 

448,450 
Inchbald  v.  Robinson,  4  L.  R 

Ch.  388, 459 

India  Rubber  Co.  v.  C.  &  J.  Co., 

45  N.  Y.  Super,  a.  268,     .   .  614 
Ingalls  t'.  Morgan,  10  N.  Y.  178, 

427  428  431 
Ingersoirs  Estate,  167  Pa.'  536^ 

76,  88,  92,  121 
Ingleby  v.  Dobson,  4  Russ.  342,  35 
Inglehart  v.  Hotel  Co.,  32  Hun, 

(N.Y.)377, 271 

Inglis  V.  Sailor's  Snug  Harbor, 

3  Pet.  99, 16 

Ingols  V.  Plimpton,  10  Colo. 

535, 520 

Ingraham  v,  Regan,  23  Miss. 

213, 596 

Ingram  v.  Jordan,  55  Ga.  356,  .  518 
Ingwersen  Bros.  v.  Edgecombe, 

42  Neb.  740, 258 

Innis  V.  Ry.  Co.,  76  Iowa,  165,  .  355 
Jn  re  Alexander,  37  Iowa,  454,  .  325 
Ai)ollinarifl    Co.'s    Trade- 
marks. 61  L.  J.  Ch.  625,  .  616 
Application    of    Citv     of 

Rochester,  136  N.  Y.  83,  116 
Arnold,  32  Beav.  591,  .  116 
Backes's  Will,  9  Misc.  Rep. 

(N.Y.)504, 23 

Boot's      Settlement,     31 

L.  J.  Ch.  772, 116 

Bankhead,  2  K.  &  J.  560,  652 
Barker,  17  Ch.  D.  241,  118,  119 


PAOI 

In  re  Bamett,  29  L.  J.  Ch.  871,  19 
Barrows,  5  Ch.  D.  353,  .  .  614 
Bartlett,  163  Mass.  509, 

19,  24,  25,  47 
Batchelder,  147  Mass.  465,  .  691 
Bates,  118  111.  524,  ....  435 
Bedford  Charity,  2  Swanst. 

522, 12 

Bedson's  Trusts,  28  Ch.  D. 

523, 636 

Berridge,  63  L.   T.   N.   S. 

470, 17,  18 

Bigelow,  2  Benedict,   (U. 

S.)  480, 435 

Bingham,  127  N.  Y.  296,  .  91 
Binninger, 7 Blatchf.  (U.S.) 

168, 200 

Birkett,  9  Ch.  D.576,  .  .  23,  36 
Blundell,  30  Beav.  360,  .  .  22 
Bolton,  5  Misc.  Rep.  (N. 

Y.)  475, 91 

Boot       &      Shoemakers, 

(Pamphlet,) 406 

Brandreth's    Trade-mark, 

9  Ch.  D.  618,  .  .  .  .  609 
Brick  Presb.  Ch.,  3  Edw. 

Ch.  (N.  Y.)  155,  ...  .488 
Chambers,   44  Fed.   Rep. 

786, 497,  498 

Charee  to  Grand  Jury,  62 

Fed.  Rep.  828,  .  .  .  407,  408 
Chesham,  31  Ch.  D.  466,  .  179 
Clark's  Trust,  1  Ch.  D.  497,  26 
Cleary,  9  Wash.  605,  ...  221 
Companie     Generale     de 

Beilegarde,    4    Ch.    D. 

•    470, 272 

Consolidated  Fruit  Jar  Co., 

14  O.  G.  269, 618 

Corbett,  (Ark.)  35  Am.  L. 

Reg.  N.  S.  100, 354 

Cornwall,  12  O.  G.  312, .  .  616 
Crofton,  1  Ir.  Eq.  204,  .  .  112 
Debs,  158  U.  S.  564,  .  366,  364 
Densham's     Trade-mark, 

[1895]  2  Ch.  176, .  .  611,  612 
Detmold,  40  Ch.  D.  686,  .  637 
Douglas,  35  Ch.  D.  472,  .   . 

3  7  25  26 
Dugdale,  38  Ch.  D.  176,  .  632 
Dujrro's  Petition,  50  N.  Y. 

613, 76 

Dunn's   Trade-marks,    41 

Ch.  D.  439 611 

Dutton,  4  Exch.  D.  54,  .  37,  47 
Election  of  St.  L.  S.  Co., 

44  N.  J.  L.  529,   ...   .  137 


732 


TABLE   OF   CASES. 


PAQK 

In  re  Farbenfobriken  Applica- 
tion, [1894]  1  Ch.  645,  .  610 
Foveaux,  [1895]  2  Ch.  501,      1 

Fox,  5  Ir.  Ch.  541 425 

Fox,  52  N.  Y.  530,   ....    88 

Geek,  69  L.  T.  N.  S.  819,  .    14 
Germicide  Co.,  20  N.   Y. 
Suppl.  495,     ......  586 

Girard,  1  Moak'6  £ng.  Rep. 

664 469 

Goodairs  Trade-mark,  42 

Ch.D.566, 611 

Goods  of  Gunn,  9  P.  D.  242,    86 

Grand  Jury,  62  Fed.  liep. 
g3^ ^1^ 

Grand  Jury,  62  Fed.  Rep. 
340 413 

Graves,  15  Ir.  Ch.  357,  .  .  112 
Green,  8  0.  G.  729,  ...  616 
Hagenmeyer*8     Will,     12 

Abb.  N.  C.  (N.  Y.),  432,  23 
Hall,  13  0.  G.  229,  ...  .  617 
Hanson's   Trade-mark,  37 

Ch.  D.  112 611 

Hedeman.  8  Ch.  D.  156,  .  35 
HorsDurgn,  53  L.  J.   Ch. 

237, 609 

Hudson's  Trade-marks,  32 

Ch.  D.  311, 610 

Isaacs,  [1894]  3  Ch.  506, 

112,  113 
Johnson,  2  O.  G.  315,  ...  609 
Joy,  60  L.  T.  N.  S.  175,  .  .  3,  7 
Kimball,  11  O.  G.  1109,  .  .  611 
Land  Co.,  4  Ch.  D.  566,  .  .  272 
Lawrence,  10  O.  G.  163,  .  .  611 
Leonard's  Trade-mark,  26- 

Ch.  D.  288, 

604,  605,  607,  609,  617 
Loudon's  Trusts,  40  L.  J. 

Ch.  370,       636 

McLean,  0  fVnt.  L.  J.  425,  496 
Mabbett,  [18911  1  Ch.  707,  632 
Manning,  139  N.  Y.  446,  .  467 
Marriage  License  Docket, 

(I^.)4D.  R.  162,  .  .  .497 
Marriage  License  Docket, 

(Pa.)  4  D.  R.  284,  ...  497 
Meyer8tein's  Trade-mark, 

43  Ch.  D.  604,  .  .  .  .  610 
Michel's  Trust,   28  Beav. 

39, 12,  23 

Neagle,  135  U.  S.  1 377 

Nettle' p  Charity,  14  L.  R 

Eq.  434, 506,  611 

Nottage,  [1805]  2  Ch.  649,  26 
Otis,  101  N.  Y.  585,     ...  163 


PAOK 

In  re  Paine's  Trade-mark,  61 

L.  J.  Ch.  365, 610 

Palmer's   Trade-mark,  24 

Ch.  D.  504,  .  .  uJ3,  604,  610 
Patterson,  (N.  J.)  20  AtL 

Rep.  486 301 

Pencil  Co.,  10  O.  G.  981,  .  613 
Pepperell,  27  W.  R  410,  .  297 
Plankinton  Bk.,  87  Wis. 

378. 659 

Price^s  Patent  Candle  Co., 

27  Ch.  D.  681,  .  .  .  .  610 
Prison  Charities,  16  L.  R. 

Eq.  129,      62 

Quarles,  158  U.  S.  532,  .  .  377 
Ralph's    Trade-mark,     25 

Ch.  D.  194 607,  617 

Richerson,    [1892]    1   Ch. 

Rigley,*  36  L.  J.  Ch.  147,  !  2a 
Roach,  10  0.  G.  333,  ..  .  611 
Rorke,  15  Ir.  Ch.  316,  .  .  425 
Rubber  Co.,  11  O.  G.  1062,  610 
Ry.  Co.,  19  Beav.  365,  .  .  116 
Ry.  Co.,  19  W.  R.  220,  .  .  8» 
Rymer,  [1895]  1  Ch.  19,  .  62 
Salt's  Application,  [1894] 

3  Ch.  166, 614 

Sanderson's  Trust,  3  K.  & 

J.  497, 632 

Sauthoff,  7  Biss.  (U.   S.) 

167 432 

Sawyer,  124  U.  8.  200,  .  .468 
Schouler,  134  Mass.  426,  .  2a 
Schwartz's  Will,  3  N.   Y. 

Suppl.  134,     .  ...    23 

Shaw,  49  L.  J.  Ch.  213,  .  .  119 
Ship  Warre,  8  Price,  269, 

n., 218 

Simmons,  65  Ark.  485,  .  .119 
Skeggs,  2  De  G.,  J.  &  S. 

533, 116 

Slater's  Trusts,  11  Ch.  D. 

227 237 

Slevin,'[1891]  2Ch.  236|  •  63 
Smith,  10  L.  R.  Ch.  79,  .  .  118 
Starr,  2  Dem.  (N.  Y.)  141,  50 
Succession  of  Hearing,  26 

lA.  An.  326,  ....  335,  336 
Swan,  150  U.  S.  637,  .  .  401 
Tailors,  (Pamphlet,)  .  •  406 
Talbot's  Trade-mark,  63  L. 

J.  Ch.  264, 610 

Taylor's      Settlement,     9 

Hare,  596, lie 

Tftvlor  Orphan  Asylum,  36 

Wis.  534, 51 


TABLE  OF  CASES. 


733 


In  re  Townshend,    18    N.  Y. 

Suppl.  905, 137 

Tyler,  [1891]  3  Ch.  252,  .  23 
Underwood,  3  K.  &  J.  745.  121 
Vallance,  Seton,  (5th  £d. ) 

1141, 3,  7,  25 

Van  Duzer*8  Trade-mark, 

34  Ch.  D.  623, 611 

Van   Norman,    41    Minn. 

4^ JQQ 

Vauglian*  33  Ch.  D."  187,  1  23 
Wall,  42  Ch.  D.  510,  .  11,  14,  47 
West  of  England  Bk.,  11 

Ch.  D.  772, 659 

Wharton,  5  De  G.,  M.  & 

G.  33, 118 

White,  [1893]  2  Ch.  41  .  .  63 
Whitty,  9  Ir.  R.  Eq.  41,  .  89 
Williams,  5  Ch.  D.  735,  .  23,  36 
Wincham  Co.,  9  Ch.  D.  322,  260 
Wolstenholme,  29  W.   R. 

414, 632 

Ins.  Co.  V.  Brune,  96  U.  S.  588, 

ia5,  198,  199 
International  Bk.  v.  Jones,  119 

111.407,       521 

Interstate  Co.  v.  Phila.,  164  Pa. 

477, 74 

Ionia  Bk.  v.  McLean,  84  Mich. 

625, 336 

Iowa  Bk.  t;.  Weber,  72  Cowa,137,  325 
Irick  V.  Black,  17  N.  J.  Eq.  189,  426 
Iron  Age  Pub.  Co.  v.  Tel.  Co., 

83  Ala.  498, 554 

Iron  Co.  V.  McDonald,  1  Mo. 

App.  Repr.  412, 425 

Ironmongers'  Co.  v.  Atty.  Gen., 

10  CI.  &  F.  908, 60,  63 

Irvine  v.  McKeou,  23  Cal.  472, 

165,  167 
Irwin  V.  Patchen,  164  Pa.  51,  .  92 
Island  Coal  Co.  v,  Streitlemier, 

139  Ind.  83 557 

Isom  V.  Bk.,  52  Miss.  902, 

195,  656,  660 
Iverson  v,  Saulsbury,  65  Ga. 

724, 654 

Ives  V,  Ashley,  97  Mass.  198, 

298,299 

Jackson  v.  Brown,  13  Wend. 

(N.  Y.)437, 70 

V,  Cadwell,l  Cow.  (N.  Y.) 

622, 641 

V.  Cator,  5  Ves.  688,  ....  673 
V,  Green,  4  Johns.  (N.  Y.) 

186, 441 


PAOB 


Jackson  v.  Phillips,  14  Allen, 
(Mass.)  539,  .   .  9,  11,  12, 

16,  19,  26,  36,  60,  67,  69 
t;.  Plyler,  38  8.  Car.  496,  .  333 
V.  Thompson,  84  Me.  44.  .  690 
v.  Walsh,    14   Johns.    (N. 

Y. )  407 290 

Jacobs   v.  Womack,  (Tex. )  26 

8.  W.  Rep.  431, 326 

Jacobus  V.  Jacobus,  36  N.  J. 

Eq.  248, 119 

Jaffrey  v,  McGough,  83  Ala. 
2Q2 328 

James  v,  Bk.,  17  Alal  69,  538,  541 
r.  Cowing,  82  N.  Y.  449,  .  468 
V.  Hubbard,   1  Paige    Ch. 

(N.Y.)228, 426 

V,  James,  13  L.  R.  Eq.  421,  610 
17.  Newton,  142  Mass.  366,  .  220 

Jameson  v,  Jameson,   86  Va. 


51, 


•     •     •     •  Ovv 


Jamison  v.  Moon,  43  Miss.  598,  192 
Janes  v.  Penny,  76  Ga,  796,  .  .  444 
Janey  v.  lAtane,  4  Leigh,  (Va.) 

327, 50 

Jaros  Co.  v.  Fleece  Co.,  65  Fed. 

Rep.  424, 610 

Jarvis  v.  Dutcher,  16  Wis.  307,  443 
Jaseph  V.  Bk.,  132  Ind.  39,  .  .  191 
Jeanes's  Estate,  3  D.  R.  (Pa.) 

314, 16 

Jenkins  v.  Barrows,  73  Iowa, 

438, 522 

V.  Baxter,  160  Pa.  199,    .     136 
v. Stetson,  9  Allen, (Mass.) 

128, 239 

Jenkinson  v.  Nield,  8  T.  L.  R. 

540, 414 

Jenkyn  v,  Vaughan,  3  Drew. 

419, 336 

Jenner  v.  Jenner,  2  De  G. ,  F. 

&  J.  359,     . 239 

Jennings  v.  Johnson,  37  Fed. 

Rep.  364, 611 

r.  Smith,  29  111.  116,    ...    88 
Jennison  v.  Uapgood,  7  Pick. 

( Mas8. )  1, 299 

Jermy  v,  Preston,  13  Sim.  356, .  120 
Jermyn  v.  Moffitt,  75  Pa.  399,  .  218 
Jervis  v.   Smith,  7  Abb.    Pr. 

N.S.  (N.Y.)217 435 

Jesus  College  v.  Bloom,  3  Atk. 

263,       .   .       .   .  ...  674 

Jewett  V,  Petit,  4  Mich.  508,  .  .  187 
Joazan  v,  Toulmin,  9  Ala.  663,  237 
Jocelyn  v,  Nott,  44  Conn.  55,  .  50 
Joel  V,  Mills,  3  K.  <&  J.  458,  .   .636 


734 


TABLE   OF   CASBS. 


TAOM 

Johns  V,  Norris,  27  N.  J.  Eq. 

485, 297 

Johnson  v.  Allegheny,  139  Pa. 

33Q 219 

V.  Bennett,  39  Barb.  (N. Y.  j 

>  237, 86 

V,  Brooks,   93  N.  Y.  337, 

582,  583 
V.  Craig,  21  Ark.  533,  ..  .  556 
V.  Johnson,  2  Hill  Ch.  (S. 

Car. )  277, 672,  674 

V.  Kaiser,  40  N.  J.  L.  286,  523 
V.  Kent,  9  Ind.  252.  ...  518 
t;.  M»Lane,  7  Blackf.  (Ind. ) 

501, 189 

V,  Mayne,  4  Iowa,  180,  .  .  47 
V.  Moyse,   (Miss.)  12  So. 

Rep.  483 425 

t?.  R.  R.  Co.,  3  DeG.,  M. 

&  G.  914 402 

V.  Strader,  3  Mo.  359,   192,  193 
Johnson  Co.  v,  Bryson,  27  Mo. 

App.  341, 219 

Johnson-Brinkman  Co.  v.  Bk., 

116  Mo.  558, 190 

V,  Ry.  Co.,  52  Mo.  App. 

407, 189 

Johnston  v,  Harvey,  2  P.  &  W. 

(Pa.)  82 637 

V.  Jones,  23  N.  J.  Eq.  216, 

133,  134, 137 
V.  Marinus,  18  Abb.  N.  C. 

(N.  Y.)72, 489 

V,  Salisbury,  61  111.  316,  .  194 
V,  Zane,   11  Gratt   (Va.) 

552 629,  636 

Johnston    Harvester    Co.     v. 
Meinhardt,  60  How.  Pr.  (N. 

Y.)168, 356,412 

Joiner  v.    Franklin,    12   Lea, 

(TennJ  420, 328 

Jones's  Estate,  3D.  R  (Pa.) 

318, 118 

Jones  i\  Bacon,  68  Me.  34,  .  .  690 
V.  Brewington,  58  Mo.  210,  444 
V,  Britton,  102  N.  C.  166, 

671,  675 
V.  Caldwell,  97  Pa.  42,  .  89,  91 
V.  Carter,  15  M.  &  W.  718, 

187,  189 
V.  Carver,  59  Tex.  293,  .  .  557 
v.  Chappell,  20  L.  R  Eq. 

539, 668 

V.  Clav,  1  Bos.  &.  P.  191,  .  197 
V.  Clifford,  3  Ch.  D.  779,  .  541 
V.  Davies,  8  Ch.  D.  205,  .  .  121 
V,  Dow,  18  Wis.  241,    ...  432 


Jones  V.  Edwards,  8  Jones  L. 


119 
619 


(N.  C.)336, 
t;.  Fleemmg,  7  B.  &  C.  217 
V,  Gilreath,  6  Ired.  L.  (N 

C.)338, 

V.  Graham,  36  Ark.  383, 

299 
V.  Gregg,  17  Ind.  84,    . 
V.  Habersham,    107  U.   S 

174,     11, 13,  14,  19,  23,  25,  49 
V.  Hanna,  81  Cal.  507,  .  . 
V.  Hoar,   5    Pick.  (Mass. 

285, 

V.  Howard,  53  Miss.  707,  . 
V.  Lackland,  2  Gratt  ( Va. 

81, 

V,  Langhome,     3      Bibb, 

(Ky.)453,      

V,  I^pham,  15  Kans.  540, 
V.  Newhall,  115  Mass.  244 
i;.  Parker,  163  Mass.  564, 
V,  Plumnier,  20  Md.  416, 
v.  Reese,  65  Ala.  134,  .  632 
V.  Ricketts,  31  Beav.  130, 

236 
v.  Shaddock,  41  Ala.  262, 

653, 
v.  Strafford,  3  P.  Wma.  79^ 
V.  Walkup,       5       Sneed, 

(Tenn.)  135, 

v.  Williams,  Ambl.  651,  . 
V,  Zoliicoffer,     2     Hawks, 
(N.C.)  623, 419, 425, 427 
Jons  V,  Campbell,  84  Iowa,  557 
Joor  V,  Williams,  38  Miss,  546, 
Jordan  v.  Deaton,  23  Ark.  704 
v.  Fay,  40  Me.  130,  .  .   . 
V.  O'Connor,  27  Abb.  N.  C 
(N.  Y.)  376,      .... 

Joseph  Smith  Go.  v,  McGoin 

ness,  14  R.  I.  59,  .   .   . 
Jourolmon   v.  .Massenidll,    86 
Tenn.  81,  .   .   .  619,  624,  626, 
Joy  V.  St.  Louis,  138  U.  S.  1, 
Joyce  V.  Barker,  Dick.  182,  . 
Judge  V.  Bennett,  84  L.  T.  N 
8.  08,    .    •        ....... 

Julian  V.   Drill    Co.,   78   Ind. 

408, 

V.  Reynolds,  8  Ala.  680. 
Juneerinan  v,   Bovee,  19  Oa\ 
354, 


519 

300 
193 


297 

193 
522 

121 

639 
443 
581 
560 
120 
636 

237 

655 
182 

117 
24 

428 
330 
656 
556 
556 

487 

441 

633 

560 
183 

407 

613 
303 


673 


Kaehler  v.  Dobberpuhl,  60 
Wis.  256, 187 

Kain  v.  Gibboney,  101  U.  8, 
362, 11,60 


TABLB  OF  CASBS. 


735 


PAOK 


Kaiser  v.  Waggoner,  59  Iowa, 
40, 326 

Kanawha  Valley  Bk.  v,  Atkin- 
son, 32  W.  Va.  203,  ....  328 

Kane  v.  Desmond,  63  Cal.  464.  334 
V.  Gott,  24Wend.  (N.  Y.) 

V.  Vanderburgh,  1  Johns. 
Ch.  (N.  Y.)  11,  .   .  670,  675 
Kaye  v.  Banks,  Dick.  431,  .   .666 
Kayser  v.  Arnold,  124  N.  Y. 

674, 560 

Keam  v,  Conkwright,  78  Mich. 

58, 333 

Kean  v.  Water  Co.,  52  N.  J. 

Eq.  813, 122 

Kearsley  v.  Woodcock,  3  Hare, 

185, 636 

Keasbey  v.  Chem.  Works,  142 

N.  Y.  467, 611 

Keedy  v.  Long,  71  Md.  385, 175,  189 
Keepr.  Miller,  42  N.  J.  Eq.  100,  111 
Kelland  v.   Fulford,  6  Ch.  D. 

491, 116 

Keller  v.  B.  F.  Goodrich  Co., 

117  Ind.  556, 612 

V.  Harper,  64  Md.  74, .  .  .  92 
Kelleran  v.  Brown,  4  Mass.  443,  444 
Kelley  v.  Connell,  (Ala. )  18  So. 

Rep.  9, 337,  338 

V.  Sheldon,  8  Wis.  268,  .  .  539 
V,  Syracuse,  10  Misc.  Rep. 

(N.Y.)  306, 218 

Kellock's  Case,  3  L.   R   Ch. 

769, 435 

Kellogg  V,  Turpie,  93  HI.  265, 

187  194 

Kelly  r.  Chicago,  62  111.  279,  !    74 

V,  Donlin.  70  III.  378,  .  589,  596 

V.  Kendall,  118  111.  650,  .   .538 

V,  Love,    20  Gratt.    (Va.) 

124, 50 

V,  Nichols,  17  R.  1. 306,  .  13,  24 

V.  R  R.  Co.,  74  Cal.  557,   .  538 

Kemble  v.  Kean,  6  Sim.  333,    .  403 

Kemp  V.  Coxe,  14  Ala.  614,  .   .  184 

Kempton  v,  Hallowell,  24  Gra. 

52, 632 

Kendall  v.  Almy,  2  Sumn.  (U. 

S. )  278, 551,  552 

V.  Beckett,  2  Rush.  &  M.  88,  236 
V.  Carpet  Co.,  13  Conn.  394,  427 
Kendi^  v.  Landis,  135  Pa.  612,  .  425 
Kenedy       v.       Cunningham, 

Cheves,  (S.  Car.)  50,  ....  519 
Kennedy  v.   Gramling,   33  S. 

Car.  367, 558 


Kennedy  v,  Powell,  34  fi^ans. 

22, 325 

Kenney  v.  Tucker,  8  Mass.  143,  238 

Kent  V.  Dunham,    142  Mass. 

216, 16,  216 

V,  Plumb,  57  Ga.  207,  ...  655 

V.  Rogers,  24  Mo.  306,  ...  520 

Kerlin  v.   West,  4  N.  J.   Eq. 
449 Q*j^ 

Kerr 'v.   Campbell,   17  W.   r! 

155, 183 

V.  Day,  14  Pa.  112,  .  .  112,  114 

Kerry  v,  Toupin,  60  Fed.  Rep. 

272, 612 

Keteltas  v.  Keteltas,  53  How. 

Pr.  (N.Y.)  65, 691 

Keyser's  Appeal,  57  Pa.  236,    .  634 

Keyser  v.  Mitchell,  67  Pa.  473, 

633,636 

Kiah  V.  Grenier,  56  N.  Y.  220,  .  68a 

Kidd  V,  Horry,  28  Fed.  Rep. 

773, 468,  487 

V.  Johnson,  100  U.  S.  617,  .  612 

Kidder  v.  Page,  48  N.  H.  380, 

426,  427,  428 

Kidney  v.  Coussmaker,  12  Ves. 

136, 329 

Kiefer  v.  Seminary,  46  Mich. 

636 66 

Kiernan  v.  Tel.  Co.,  50  How. 

Pr.  (N.Y.)  194, 486 

Kilbum  f.  Dodd,  (N.  J.)  30 

Atl.  Rep.  868, 689 

Kilgore  t'.  Stoner,  (Ala.)  12  So. 

Rep.  60, 337 

Kilroy  r.  Wood,  42  Hun,  (N. 

Y.)636, 639 

Kilvmgton  v,  Superior,  83  Wis. 

222,  .   .  76 

Kimball  v.  Bible  Soc.,  65  N.  H. 

139, 693 

v.  Morton,  5  N.  J.  Eq.  26,  .  583 

Kimberley  v.  Jennings,  6  Sim. 

340, 403 

Kimmell  v.  Geeting,  2  Grant, 

(Pa.)  125, 271 

Kimpton  v.  Eve,  2  Ves.  &  B. 
349 572 

Kinealy  v,  Macklin,  89  Mo.  433,  334 

King  V.  Crosby,  3  Wils.  188,  .   .  395 

r.  Justice,  6  Ad.  &  El.  84,  .  496 

V,  Taylors,  8  Mod.  11,  .   .   .  406 

King's    Estate,   29  W.   N.   C. 

(Pa.)  426 636 

Kingv.  Apsn.,  1  Woods,  (U.  S.) 

3gg 443 

r.  Hamilton,  4  piBt.'3il,  538, 541 


736 


TABLE   OF   CASBS. 


PAGE 

King  V,  Hamlet,  2  My.  &  K.  466,. 

236,  238 
V.  Hawkins,  (Ariz. )  16Pac. 

Rep.  434, 221 

V,  Kaiser,  3  Misc.  Rep.  (N. 

V,  King,  13  R.  I.  501,  ..  .  87 
V,  Mason,  42  111.  223,  ...  187 
V,  Parker,  9  Gush.  (Mass.) 

71  Kl 

V.  R.'  R.  Co.,  7  Bias.  (IJ.  S.) 

529, 413 

V,  Ruckman,  20  N.  J.  £q. 

316, 557 

V,  Rundle,  15  Barb.  (N.  Y.) 

139, 50 

V.  Spaeth,  50  N.  J.  Eq.  378,  541 
V.  Woodhull,  3  Edw.  Ch. 
(N.  Y.)  79,  ....    86 

Kingman  v.  Winchell,  (Mo.)  20 

S.  W.  Rep.  296, 635 

Kingsburv  v.  Burrill,  151  Mass. 

igg' 220 

V,  Flowers,  65  Ala.  479,  .   .  452 

V.  Kettle,  90  Mich.  476,  .   .  191 

Kingsley  v,  Davis,  104  Mass. 

178, 189 

Kinnaird  v.  Miller,  25  Gratt. 

(Va.)  107, 50 

t7.  Trollope,  39  Ch.  D.  636^  184 

Kinney  v.  Allen,  1  Hughes,  ( U. 

S.)106, 609 

r.  Kiernan,  49  N.  Y.  164,  .  189 

V.  Kinney,  86  Ky.  610,  .   .    20 

Kinports  v.  Boynton,  120  Pa. 

306, 443 

Kinslcr  v,  Clarke,  2  Hill  Ch. 

(8.  Car.)  617, 669,675 

Kinyon  v.  Kinyon,  27  N.  Y. 

Suppl.  627, 233,  238 

Kipp  V,  Lamoreaux,  81  Mich. 
2t)9 329 

Kirby  r.  Jackson,  42  Vt.  652,  !  181 
Kirchgraber  v.  Lloyd,  59  M:o. 

App.  59, 451 

Kirkman  v.  Miles,  13  Ves.  338,   86 
V.      Phillips,      7     Heisk. 

fTenn.)222, 194 

Kit<'at  V,  Sharp,  62  L.  J.  Ch. 
234    ,   .    .  ■ 486 

Kitchen  v.  Bedford,  13  Wall. 
413 g»55 

Kittredge  v.  Race,  92  U.  S.  116, 

184,  191,  202 
Kline  v.  Baker,  99  Mass.  253,  .  642 
Klosterman  v,  Harrington,  11 
Wash.  138, 334 


PA0I 


Knapp  V.  Alvord,  10  Paige  Ch. 

(N.  Y.)205, 445 

V.  Day,  4  Colo.  App.  21,    .  338 

V.  Simon,  96  N.  Y.  284, .   .  547 

Knaus  v.  Jenkins,  40  N.  J.  L. 
238 201 

Knefler  t».  Shreve,  78  Ky.  297,  .  639 

Knight  V.  Browne,  7  Jur.  N.  8. 

004 637 

t;.  Fisher,  58  Fed.  Rep.  991,  659 
r.  Glasscock.  51  Ark.  390,  .  334 
KnoUys  v.  Alcock,  7  Ves.  558,  .  Ill 
Knour  v.  Dick,  14  Ind.  20,  .  .  519 
Knowles's  Petition,  13  R.  L  90,  435 
Knox  t;.  Moses,  1(M  Cal.  502,  .  334 
Koehler  v.  Iron  Co.,  2  Black, 

(U.S.)  715, 256 

V,  Sanders,  122  N.  Y.  66, 

609,618 
Kouvalinka  v.  Geibel,  40  N.  J. 

Eq.  443, 78,  113 

Kraft  V,  Egan,  76  Md.  243,    .   .  558 
V.  Egan,  78  Md.  36,  ....  541 
V.  Kraft,  102  Mich.  439,  .   .  187 
Kramer  v.  Bode,  24  IlL  App. 

Kritzer  v,  Woodson,  19  Mo.  327, 

164,  168,  169 
Krohn  v.  Williamson,  62  Fed. 

Rep.  869, 584 

Krouse  v.  Woodward,.  110  Cal. 

638, •  .   .682 

Kmse  V.  Baeder,  31  Wkly.  Law 

Bull.  (Ohio,)  112, 638 

Kiiehn  v.  Milwaukee,  83  Wis. 
Kg3 355 

Kuhn's  Estate,  163  Pa.  438,  .   .  238 
Kyle  v.  Rhodes,  71  Miss.  487,  .  558 
Kyner  v.  Kyner,  6  Watts,  (Pa. ) 
221, 427,  429 

La  Comite  v.  Bk.,  1  Cab.  &  El. 

87, 641 

La    Republiqne    Francaif>e    r. 

Schultz,  57  Fed.  Rep.  37,  .   .  616 
Lackey's  Estate,  149  Pa.  7, 

78,  83,  85,  112 
Lackland  v.  Smith,  5  Mo.  App. 

153, 632 

Ladd  V.  Stevenson,  43    Hun, 

(N.  Y.)541, 560 

Ladue  v.  Hart,  4  Wend.  (N.  Y. ) 

583, 522 

Lafort  r.  Carpenter,  36  N.  Y. 

Suppl.  168,     .  .   .  657,  659 

Laffi2:er  v.  Assn.,  146  HI.  283,  .   .  297 
Laird's  Appeal,  85  Fa.  339,  .   .    93 


TABLE   OF   CASES. 


737 


PAQX 

Laird  v.  Davidson,  124  Ind.  412, 

325,  327 
Lake  v,  Doud,  10  Ohio,  415,  .  .  444 
Lake  E.  &  W.  Ry.  Co.  v.  Bailey, 

61  Fed.  Rep.  494, 413 

Lai  lance  v.  Fisher,  29  W.  Va. 

512, 316 

Lamar  v.  Pearre,  90  6a.  377,  .  200 
Lamb  v,  Cecil,  25  W.  Va.  288,  .  255 
V.  Cecil,  28  W.  Va.  653,  .  .  259 
v.  Hinman,  46  Mich.  112,  .  553 
t;.  Martin,  43  N.  J.  £q.  34,  596 
t;.  Pannell,  25  W. Va.  298,  .  255 
V.  Pannell,  28  W.Va.  663,  .  259 
t?.  Ryan,  40  N.  E<^.  67,  589,  596 
Lambeaa  v.  Lewinski,  47  111. 

App.  656, 450 

Lambrecht  r.  Patten,  (Mont.) 

38  P^.  Rep.  1063, 325 

Lambton   v.    Mellish,     [1894] 

3Ch.  163, 458 

Lampert  v.  Haydel,96  Mo.  439,  633 
Lanahan  v,  Lawton,  50  N.  J. 

Eq.  276, 426 

Jjancaster  v.  Lancaster,  86  Va. 

201, 309 

Lane  Co.  v.  Oregon,  7  Wall  71,  377 
Lanfair  t\   Lanfair,    18   Pick. 

(Mass.)  299, 441 

Lang  V.  Ropke,  5  Sandf.  (N.  Y.) 

363, 639 

Langan  v.  Francklyn,  29  Abb. 

N.  C.  rN.Y.)102, 282 

Langford  v.  Gowland,  3  Giff. 

617, 63 

V.  Thurlby,  60  Iowa,  105,  -  335 
Langley  v.  Brent,  3  Cranch  0. 

C.  365, 619 

Langstraat  v.  Nelson,  40  Fed. 

Rep.  783, 202 

Lanier  v.  Allison,  31  Fed.  Rep. 

100, •   .   .  669 

Lanigan  v.  B.  <fe  C.  Co.,  50  N. 

J.  Eq.  201, 218 

Lanov  v.  Athol,  2  Atk.  446,  .    .  429 
Lansaen  v.  McCarthy,  45  Mo. 

106, 219 

Lansdowne   v.    Lansdowne,  1 

Madd.  116, 574 

t>.  Lansdowne,    1  J.   &  W. 

602, 671 

Laraussini    v,    Carquette,    24 

Miss.  151, 181 

Larco  v.  Clements,  36  Gal.  132,  201 
Lai^e's  Appeal,  54  Pa.  383, 93,  118 
Larned  v.  Jordan,   (Kan.)  39 
Pac.  Rep.  1030, 187 

47 


PAQK 

Larrabee  v.  Larrabee,  34  Me. 

477, 237 

V,  Lewis,  67  Ga.  562,    ...  610 
Larzelere  v.  Starkweather,  38 

Mich.  96, 292 

Lasala  v.  Uolbrook,  4  Paige  Ch. 

(N.  Y.)169, 449 

Lash  V,  Spayd,  141  Pa.  360,  .   .  326 
Lassence  t;^  Tierney,  1  Macn.  &  * 

G.  551, 36 

Lassiterv.  Hoes,  11  Misc.  Rep. 

^^.Y.}1, iZo 

Latham  v.  Barney,  14  Fed.  Rep. 

433, 295 

Lathrop  v.  Bampton,  31  Cal.  17, 

195,  653,  655,  660 
Latter  Day  Saints  v.  U.  S.,  140 

U.  8.  665, 68 

Lauferty  v.  Wheeler,  63  How. 

Pr.  (N.  YJ  488, 614 

Laughlin's  Estate,  131  Pa.  337,    79 

Laughman's  App€»,l,  128  Pa.  1,  615 

Law  V,  Warren,  1  Drew.  31,  .   .  541 

r.  Wilgees,  5  Biss.  (U.S.) 

13, 671 

Lawes  v.  Bennet,  1  Cox  Ch. 

167, 112 

Lawrence    v.    McKenzie,    88 

Iowa,  432, 188 

V.     Remingfton,     6     Biss. 

(U.  8. )  44, 198 

V.  Ry.  Co.,  36  Hun,  (N.  Y.) 

467, 555 

Lawrence  Mfg.  Co.  v.  Hosiery 

Mills,  129  Mass.  325,  .   .  614 
V,  Tennessee  Mfg.  Co.,  138 

U.S.  537, 613,618 

Lawton  v.  Bowman,  2  Strobh. 

(S.  Car.)  190, 698 

Layton  v.  Hogue,  5  Oreg.  93,  297 
Lazarus   v,    Bryson,    3   Binn. 

(Pa.)  54, 290 

Le  Breton  v.  Peirce,  2  Allen, 

(Mass.)  8, 653 

Le  Saulnier  v.  Kru^er,  85  Wis. 

214,     327,  a%,  339 

Lea  V,    Wolf,    46    How.    Pr. 

(N.Y.)157, 615,616 

L^h  r.  Fobes,  11  Gray,  (Mass. ) 

506, 582,  583 

V.  Lambeth,  14  Ark.  668, 

520,  521 
Leadenham    v.    Nicholson,    1 

Harr.  AG.  (Md.)267,    .   .   .  119 
Leake  v.  Anderson,  (S.  Car.) 

21  8.  E.  Rep.  439,    ...  328 
«.  Beckett,  1  Y.  &  J.  339,  .  671 


738 


TABLE   OF   CASES. 


PAOK 


Leake  v,  Robinson,  2  Meriv.  363,  70 
V,  Watson,  58  Conn.  332,   .  653 
Leathers  t?.  Janney,  41  La.  An. 

Leavitt  v.  Beime,  21  CJonn.  1, 

633,636 
Lechmere  r.  Carlisle,  3  P.  Wms. 

211, 92,  115 

Leclanche   Co.   v.    EL  Co.,  23 

Fed.  Rep.  270, 617,  618 

I^drich's    Estate,     68     Hun, 

(N.  Y.)396, 95 

Lee  V.  Cherry,  85  Tenn.  707,    •  554 

v..  Dawson,  4  L.  T.  N.  S. 
454 54Q 

V.  Haley,  5  L.  R.  Ch.  161, 

615,  616 

V.  Lee,  2  Duv.  (Ky.)  134,  .  238 

V,  Long,  Wightw.  72,     .   .  190 

V.  Perry,    6    Kulp,    (Pa.) 

339, 622 

V.    Whallon,    20    N.     Y. 

Weekly  Dig.  386,     ...  670 

Leeds  v.  Amherst,  2  Phill.  Ch. 

117,     .   .       .   .  668,  671,  674 

V.  Shaw,  82  Ky.  79,     ...    18 

Leeming's  Case,  3  De  G.,  F.  & 

J.  43, 120 

Lefforge  v.  West,  2  Ind.  514,   .  668 

Legal  Tender  Cases,  12  Wall 
457 377 

Lehigh    Valley  R. '  R.   Co.  v. 

Woodring,  116  Pa.  513,  ...  218 
Lehman's  Appeals,  106  Pa.  128,  91 
Lehman  v.  Tammany,  7  Kulp, 

(Pa.)  236,       426 

Leib  V.  Stribling,  51  Md.  286,  .  433 
Leigh  V.  Crump,  1  Ired.  Eq.  (l^. 

C. )  299, 639 

v.  Harrison,  69  Miss.  923, 

633,640 
Leighton  v,  Campbell,  17  R. 

L  51, 169 

Lei  per  v.  Irvine,  26  Pa.  54,  .   .115 
Leiweke    v,    Jordan,   59   Mo. 

App.  619, 441 

Lemon  v.  Stevenson,  36  III.  49,  519 

Lennig's  Estate,  154  Pa.  209,  .    49 

Lennon  v.  Stiles,  4  N.  Y.  Suppl. 
4g7 ggg 

Lent  V.  Howard,  89  N.  Y.  169, 

90,93 
Leonard  r.  Burr,  18  N.  Y.  96,  .    49 
V.  Lubricator  Co.,  38  Fed. 

Rep.  922, 610 

V.  Smith,  .34  W.  Va.  442,    .  325 
V.  Wells,  53  L.  J.  Ch.  2a3,   610 


Lepage  v.  McNamara,  5  Clarke, 

(Iowa,)  124, 6a 

Lera  v.  Freiberg,  (Tex.)  22  S. 

W.  Rep.  236, 187 

Letz  V.  Smith,  (Iowa,)  62  N. 

W.  Rep.  745, 32^ 

Levi  V.  Latham,  15  Neb.  609,  .  215 
Levy  r.  Lew,  33  N.  Y.  97,  .  -  4S 
Lewis's  Estate,  152  Pa.  477,  .  .  25 
Lewis  V.  Allenby,  10  L.  R.  £q. 

668, 35 

V.  Boskins,  27  Ark.  61,  .    .443 
V.  Cuibertson,  11  S.  &  R. 

(Pa.)  48, 523 

V,  Fermor,  18  Q.  B.  D.  532,  3,  8 
t'.  Miller,  21  W.N.C.  (Pa.) 

94, 637 

V.  Montgomery,  145  111.  30,  167 
t'.  Mtge.  Co.,  94  Ga,  572,  .  654 
V.  Welch,  47  Minn.  193,  .   .  2W 
Libmann  v.  Ry.  Co.,  69  Hun, 

(N.  Y.)  428, 20$ 

Lichtenstein  t*.  Goldsmith,  37 

Fed.  Rep.  359, 614 

V.  Mellis,  8  Greg.  464,  .   .  613 
lidderdale  v.  Montrose,  4  T.  R. 

248, 221 

Liebenthal  v.  Price,  8  Wash. 

206, 327 

Life  Assn.  v.  Boogher.  3  Mo. 
App.  173,   .......  467, 486 

Lightly  V.  Clouston,  I  Taunt. 

114, 191 

Ligo  v.  Smith,  2  Vem.  263,  .  .  668 
Lincoln   v,   Purcell,    2    Head, 

(Tenn.)  143, 666 

Linden  v.  Hooper,  Cowp.  414, 193 
Lindenberger    v.    Matlack,    4 

Wash.  C.  C.  (U.  S.)  278,  .  .  »3 
lindley's  Appeal,  102  Pa.  236,  89 
Lindsav  r.   Harrison,  8   Ark. 

302, 633 

V.  Lynch,  2  Bob.  &  Lei  1.  561 
t\  Williams,  2  Duv.  (Ky.) 

475, 653 

Lingen  v,  Sowray,  1  P.  Wma 

172 115 

Lin^le  v,  Hogan.  46  Mo.  109,  ■  271 
Lining  v.   wddes,   1   McGord 

Ch.  (S.  Oftr.)  304, 449 

Lippincott  v.  Barton,  42  N.  J. 

Eq.  272, 674 

V.  Carriage  Co.,    26  Fed. 

Rep.  577, 252,  257 

t\  Evens,  35  N.  J.  Eq.  553,  639 

V.  Laaher,  44  N.  J.  Eq.  120,  449 

Lipscomb  v.  Lyon,  19  Neb.  511,  326 


TABLE   OF   CASES. 


739 


PAQB 

Lister  v.  Pickford,  34  Beav.  576,  41 
Listman    Mill  Co.   v.   Milling 

Co.,  88  Wis.  334, 612 

Litchfield    v.    Cudworth,     15 

Pick.  (Mass.)  23,    .   .   .  295,  300 
Literary  Fund  v,  Dawson,   10 

Leigh,  ( Va. )  147, 50 

Litterall  v.  Jackson,  80  Va.  6(H,  560 
Little  v.  Birdwell,  21  Tex.  597, 

681,689 

V.  Chadwick,  151  Mass.  109,  657 

V.  Price,  1  Md.  Ch.  182,  .   .  597 

V,  Thome,  93  N.  C.  69,    .    .  690 

Littler  v.  Thomson,  2  Beav.  129,  676 

Littleton  v.  Fritz,  65  Iowa,  488, 

348,353 
liverpool  v,  Wright,  28  L.  J. 

Ch.  868, 221 

Liverpool  Assn.  v.  Smith,  37  Ch. 

D.  170, 467,  488 

Livey  ».  Winton,  30  W.  Va. 

554, 315,  328 

Livingston  v.  Kane,  3  Johns. 

Ch.  (N.  Y. )  224,    ...   .  181 
V.  Newkirk,  3  Johns.  Ch. 

(N.  Y.)  312, 102 

Lloyd  V.  Brewster,  4  Paige  Ch. 

(N.  Y.)  537, 187 

V,  Chem.  Co.,  25  Ohio  L.  J. 

319 617 

V.  Galbraith,  32  Pa.  103,    .433 
V.  Lloyd,  2  Sim.  N.  S.  255,  .    23 
Lobdell    V,    Hayes,   4    Allen, 

(Mass.)  187, 114 

Lochgelly  I.  &,  C.  Co.  v.  Christie, 
6  Ct  of  Sess.  Cas.  (4th  Ser.) 

482, 615 

Locke  v.  Locke,  57  Ala.  473,  .  .  520 
Lockyer  v.  Savage.  2  Stra.  947,  .  636 
Loftis  V.  Glass,  15  Ark.  680,  .  .  86 
Logan  V.  Anderson,  18  B.  Mon. 

(Ky.)  114, 429, 435 

v.V.  8.,  144  U.S.  263,     .   .377 
Lokerson  v.  Stillwell,  13  N.  J. 

Eq.  357, 552 

Lomas  v.  Wright,  2  My.  &  K. 

769, 428 

London  &  M.  E.  Co.  v,  N.  M. 

E.  Co.,  W.  N.  (1891)  165,      •  282 
Long  V.  Fitzimmons,  1  W.  &  S. 

(Pa.)  530, 666 

V.  Fox,  100  111.  43,  .    .  195,  660 
Lonj^hore  Print.  Co.  r.  Howell, 

26  Greg.  527, 356,412 

Longwell  I'.  Bentley,  23  Pa.  99,  110 
Longwith  v.  Riggs,  123  111.  258, 

688,  689 


PAOB 

Looby  V.  Davidson,  49  Minn. 
4gj g9 

Loog'v.  Bean,  26  Ch.  D.  306, 

487  488 
Lord  V,  Bonn,  2  Y.  &  Coll.  Ch! 

98, 636 

V.  Jeffkins,  35  Beav.  7,   .   .  239 
Lorillard  v.  Coster,  5  Paige  Ch. 

(N.  Y.)  172, 95 

V.  Pride,  28  Fed.  Rep.  434,  6(H 
Loringv.  Brodie,  134  Mass.  453,  656 
V,  Cunningham,   9  Cush. 

(Mass.)  87, 110 

V.  Marsh,  2  Cim.  (U.  S.) 

311, 200 

Lorings  v.  Marsh,  6  Wall.  337,  14 
Loser  v,  Bd.,  92  Mich.  633,  .  .  222 
Lothrop  V.  Wightman,  41  Pa. 

297, 303 

Louisville,  N.  A.  AC.  Ry.  Co. 
r.  Stone  Co.,  (Ind. )  39  N.  E. 

Rep.  703, 623 

Lovejoy  v.  Chapman,  23  Greg. 

571, 443 

Lovel  V.  Whitridge,  1  McCord, 

(S.Car.)  7, 522 

Lovenberg  t>.  Bk.,  67  Tex.  440,  190 
Loveringv.  Lovering,  129  Mass. 

97,    .   .  .   .' 34,42 

V,  Worthington,  106  Mass. 

86, 42 

Low  V.  Buchanan,  94  111.  76, 

165,  166,  167 
V.  Pew,  108  Maes.  347,    .   .  218 
Lowe  V.  Luoey,  1  Ir.  Eq.  Rep. 

93, 670 

Lowell's     Appeal,     22    Pick. 

(Mass.)  215, 18 

Lowndes  v.  Lane,  2  Cox   Ch. 

363, 538,  540 

V.  Norton,  4  N.  R.  49,  452, 

669,  671 
Lowry  v.  Hall,  2  W.  &  S.  (Pa. ) 

129, 198 

Lowry  Bkg.  Co.  v.  Lumber  Co., 

91  Ga.  624,  .   .  258,  259,  261,  435 
Lowther   v,   Carlton,    2    Atk. 

242, 290 

Loyd  V.  Reynolds,  29  Ind.  299,  200 
Lucas  V.    Barrett,    1    Greene, 

(Iowa,)  510, 538 

r.  Brandreth,  28  Beav.  273, 

78,89 
Lucke   V,   Assembly,  77    Md. 

396, 409 

Luffberry's   Appeal,    125   Pa. 
613, 94 


740 


TABLE    OF   CASES. 


PAQB 


Lum  V,  McOarty,  39  N.  J.  L. 

287, 491,495,497,498 

Lumber  &  Mfg.  Co.  v.  Marsh, 

91  Pa.  96, 219,  226 

Lumley  v.  Wa«:ner,  1  De  G., 

M.  &  G.  604, '. 403 

Lunsford  v.  Jarrett,   11    Lea, 

(Tenn.)  192,  ........  114 

Luscombe  v.  Steer,   17  L.   T. 

N.  S.  229, 448 

Lushington  v.  Boldero,  6  Madd. 

149, 667 

Luvtiea  v.  Hollendeer,  30  Fed. 

Rep.  632,    ........  616 

Lyddon  t>.  Moss,  4  De  G.  &  J. 
104 239 

LydeV  Mynn,  1  My.  &  K.  683,  238 
Lyman  v.  Lincoln,  38  Neb.  794,  212 
V.  Lyman,  32  Vt.  79,  .   .    .  427 
Lynch  v.  Ins.  (Jo.,  17  Fed.  Rep. 

627, 185 

Lynes  v.  Hayden,  119  Mass.  482,  556 
Lynn  v.  Grim,  96  Ind.  89,  .  .  519 
Lyon  V.  Wilkmson,  1  L.  J.  Ch. 

155, 669 

Lyons  v.    East   India  Co.,    1 

Moore  P.  C.  175, ...  16,  17 
V.  Wilkins,  [1896]    1  Ch. 

811, 355,  411 

Lytle  V.  Beveridge,  58N.Y.  593,  299 

Maberly  v.  Strode.  3  Ves.  451,  .  86 
Macbryde  v,  Weekes,  22  Beav. 

533, 540 

MacGregor   v,    MacGregor,    9 

Iowa,  65, 195,  660 

Mackenzie  v,  S.  M.  S.  Co.,  27 

Abb.  N.  C.  (N.  Y.)402, 

469,  470,  486 
MacLean  u.  Fleming,  96  U.  S. 

245, 612 

Macclesfield  v,  Davis,  3  Ves.  & 

B.  16, 580 

Macey  v.  Childress,  2  Tenn.  Ch. 

23. 201 

Machemer's   Estate,    140    Pa. 
544 92 

Mack  r.  Coal  Co.,  90  Ala.  396,  .  283 
Mackason's  Appeal,  42  P%.  .S30, 

626,  630,  637 
Macomber  v.  Doane,  2  Allen, 

(Mass.)  541, 222 

Maddoz  v.  Epler,  48  111.  App. 

265, 326 

Madison  v.  Bd.,  76  Md.  395,  .  74 
Madox  V.  M' Quean,  3  A.  K. 

Marsh.  (Ky.)400, 551 


PAOB 

Magee  v,  McManus,  70  CaL  553,  655 
Magers  v.  Edwards,  13  W.  Va. 

822, 692 

Magill  V.  Brown,  Bright.  N.  P. 

(Pa.)  347, 14,24 

Magniac  v.  Thompson,  7  Pet. 

348, 325 

Magruder  t;.  Peter,  11  Gill  &  J. 

(Md.)217, 88 

Mahon  v.  Stanhope,  3   Madd. 

523,  n., 676 

Maiins  v.  Freeman,  2  Keen,  25,  541 
Mallorv  v.Craige,  15  N.  J.  Eq.73, 687 
t'.  kirkpatrick,  (N.  J. )  33 
Atl.  Bep.  205, .  258,  259,  262 
Malloy  V.  Malloy,  35  Keb.  224,  441 
Malone  v,  Marriott,  64  Ala.  486,  673 
Maloy  V.  Lace-Makers'  Co.,  8  N. 

Y.  Suppl.  815, 202 

Manchester  v,  Tibbetts,  121  N. 

Y.  219, 328 

MandelbEtum  v.  McDoneU,  29 

Mich.  78, 9b 

Mankin  v,  Mankin,  ( Iowa, )  59 

N.  W.  Rep.  292, 189 

Mann  v.  Higgins,  83  Cal.  66,  .  558 
r.  Stoweir,3Chand.  (Wis.) 

243, 192 

Mannerback's  Estate,  133  Fia. 

342, 633 

Manners  v.  Library  Co.,  93  Pa. 

165, 68 

Manning  v.  Riley,  52  N.  J.  Eq. 

39, 329,333 

Man  sell  v,  Mansell,  2  P.  Wms. 

681, 664 

Mansfield  v.  Crawford,  9  Ir.  R. 

Eq.  271^ 673 

V.  Sherman,  81  Me.  365,  .  .  541 
Mant  V.  Leith,  15  Beav.  524,  .  662 
Manton  v.  Ray,  18  R  1. 672,  .  .  562 
Manufacturing  Co.  v,  Boyin)^ 

ton.  Fed.  Cas.  No.  14, 22d,  604 
V,  Larsen,  8  Biss.  (U.  8.) 

151, 6M,  618 

V.  Loog,  18  Ch.  D.  395,  .  .  617 
V,  Loog,  8  App.  Cas.  15,  .  607 
v.  Marsh,  91  Pa.  96,  .  •  .  212 
V.  Nairn,  7  Ch.  D.  834,  604,  617 
».  Riley,  11  Fed.  Rep.  706, 

604.  607,  618 
V,  Shakespear,  39  L.  J.  Ch. 

36, 604,617 

V.  Stanage,  6  Fed.  Rep.  279, 

604,  618 
V.  Trainer.  101  TJ.  S.  51,  .  .  613 
V.  Wilson,  2  Ch.  D.  434,  .  60S 


TABLB   OF   CASES. 


741 


PAOK 

Mspes  V.  Miss.  Soc,  33  Han, 

(N.  Y.)  360, 50 

Mapleson  v,  Del  Puente,  13  Abb. 

N.  C  (N.  Y.)  144,  ....  403 
V.  Lablache,  13  Abb.  N.  C. 

(N.  Y.)  147,  n., 403 

Marable  v.  Mayer,  78  Ga.  60,     .  444 
Marble  Co.  v.  Ripley,  10  Wall. 

339, 534 

March  v.  Berrier,  6  Ired.  Eq. 

(N.  C.)524, 120 

Margarum  v.  Orange  Co.,  (Fla.) 

19  So.  Rep.  637, 444 

Mareraf  v.  Muir,  57  N.  Y.  155,  541 
Mariner  v.  R.  R.  Co.,  26  Wis. 

84 187 

Marker  v.  Marker,  9  Hare,  1,   .  676 
Markham  v,  Guerrant,  4  I^igh, 

(Va.)  279, 629,  63G 

«.  Whitehurst,   109   N.   C. 

307, 336 

Markoe  v.  Andras,  67  III.  34,    .  443 
Marks  v.  Jaffa,  6  Misc.  Rep.  (N. 

Y.)  290, 469,  485 

Marlett  v,  Marlett,  14  Hun,  (N. 

Y.)313, 688 

Marr  v.  Bank,  4  Coldw.  (Tenn.) 

471, 144 

V.  Lewis,  31  Ark.  203, 

420,  432,  433 
Marrow  v.  Marrow,  Busb.  Eq. 

(N.  C.)  148, 690 

Marsh  v.  Buchan,  46  N.  J.  Eq. 

595, 539 

V.  Means,  3  Jur.  N.  S.  790, 

3,  6,  25 
V.  Wells,  2  Sim.  &  Stu.  87,  .  672 
V.  Wheeler,  2  Edw.  Ch.  (N. 

Y.)  156, 86 

Marshall  v.  Bremner,  2  Sm.  & 

Q^  237      89 

V.  Gilman,  52  Minn.  88,  .  190 
V,  Pinkham,  52  Wis.  572,  .  617 
V,  Rush,  87  Ky.  116,  .  .  .  639 
V.  Roll,  139  Pa.  399,  .  .  .  333 
V.  Stewart,  17  Ohio,  356,  .  441 
f7.  Watson,  25  Beav.  501,  .  671 
V,  Whitney,  43  Fed.  Rep. 

343 333 

Marston  n.  f^wrence,  1  Johns. 

Cas.  (N.  Y.)397,  ....         202 
Martin's  Appeal,  (Pa.)  9  Atl. 

Rep.  490, 673 

Martin  v.  Boyce,  49  Mich.  122,  189 
V.  Greer,  1  Ga.  Dec.  109,  .  653 
t?.  Margham,  14  Sim.  230, 

44,  51,  64 


PAQS 


Martin  v,  Sherman,   2  Sandf. 

Ch.  (N.  Y. )  341,  ...  .  86 
V.  Smith,  25  W.  Va.  579,  .  114 
V,  Splivalo,  69Cal.  611,  .  .201 
V.  Wyncoop,  12  Ind.  266,  .  296 

Martyn  v.  Knowllys,  8  T.  R 


145. 


674 


Marvin  v.  B.  I.  M.  Co.,  55  N. 

Y.  538, 470 

Marx  V,  McGlynn,  88  N.  Y. 

357. 50 

Maryland   Grange   Agency  v. 

I^e,  72  Md.  161, 633 

Mason  v.  Armitage,  13  Ves.  25,  541 
V.  Bogg,  2  My.  &  Cr.  448,  .  435 
V.  Ch.,  27  N.  J.  Eq.  47, 

14,  17,  18 
V.  Tiffany,  45  111.  392,  ...  214 
V,  Waite,  17  Mass.  560,  653,  656 
Massey  v.  Modawell,  73   Ala. 

421 91 

V.  Yancey,  90  Va.  626,    .   .  329 
Masters  v.  Masters,  1  P.  Wms. 

421, 23 

Masterson  v.  Cohen,  46  Tex. 

520 443 

r.  Goodlett,  46  Tex.  402,  .  523 

v.  Pulien,  62Ala.  145,  .   .    .  110 

Mastin  v.  Halley,  61  Mo.  196,  .  554 

V.  Marlow,  65  N.  C.  695,  .   .  237 

Mathews  v.  Jarrett,  20  W.  Va. 

415, 557 

V.  Paradise,  74  Ga.  523,  .   .  635 
Mathis  V.  Gumn,  8  Rich.  Eq. 

(S.  Car.)  79, 87 

Matson  v,  Melchor,  42  Mich. 

477, 650 

Matthews  f.  Hudson,  81  Ga. 

120, 674 

Mauger  r.  Dick,  55  How.  Pr. 

(N.  Y.)  132,  .  • 467,487 

Maule  V.  Murray,  7  T.  R.  470,  198 
Maunsell  t;.  Hort,  11  Ir.  R.  Eq. 

478, 673 

Maury  v.  Post,  55  Hun,  (N.  Y. ) 

454, 554 

Mauser  v.  Back,  6  Hare,  443,  .  541 
Maxwell  v.  Hogg,  2  L.  R.  Ch. 

307, 469 

V.  Maxwell,  31  Me.  184,  .   .  666 

May  V.  Le  Claire,  11  Wall.  217,  652 

V.  Thomson,  20  Ch.  D.  705,  552 

Mayer  v.  Frapch,  7  Wash.  504,  334 

V.  Gowland,  2  Dick.  563,  .  112 

Maynard  r.  Cleaves,  149  Ma.ss. 

307, 635 

Mayo  r.  Comrs.,  141  Mass.  74,  .    74 


742 


TABLE   OF   CASES. 


PAGE 

Mayo  t>.  Feaster,  2  McOrd  Ch. 

(S.   Oar.)  137, 671 

V.  Knowlton,    134    N.    Y. 

Mayor  v.  Advocate  General,  1 

App.  Cas.  91 60,  165 

V.  Bonnell,  57  N.  J.  L.  424,    75 

v.  Canal  Co.,  12  Pet.  91,  .  386 

V.  Crow,  [1893]  3  Ch.  535, 

553,  559 

V,  Hedger,  8  Ves.  355,  .   .  672 

V.  Ryder,  5  De  G.,  M.  &  G. 

350 35 

Mazet  V.  Pittsburgh,   137   Pa. 

548, 74 

M' Andrew  r.  Bassett,  10  Jnr. 

N.  S.  492, 615,  616 

M'  Key  v.  Young,  4  Hen.  &  M. 

(Va.)430, 295 

McAfee  v.  Busby,  69  Iowa,  328,  334 

McAlister  v.  Burgess,  161  Mass. 

269, 11,  14 

McArthur  r.  Martin,  23  Minn. 

74, 420,432,433 

V.  Robinson,  (Mich. )  62  N. 

W.  Rep.  713, 654 

McAuley  v.  Wilson,  1  Dev.  Eq. 

(N.  C. )  276, 66,  68 

McBee  v.  Myers,  4  Bush,  (Ky.) 

356, 238 

McBride  r.  Pierce  Co.,  44  Fed. 

Rep.  17, 670 

McBroom  v.  Wiley,  2  Heisk. 

(Tenn.)  58,     186 

McCaffrey's    Appeal,   105    Pa. 
253 4^ 

McCaffrey    r.   Dustin,    43   111. 

App.  34, 330,  335 

McCall  V,  Hampton,  (Ky.)  32  S. 

W.  Rep.  406,     ..    .  223,  238 
v.  Rogers,  77  Ala.  349,    .   .  653 
McCandless  r.  O*  Brien,  38  Pitts. 

L.  J.  (Pa.)  435,    ...   .356,  411 
McCanless  v.  Smith,  51  N.  J. 

Cq.  505, 332 

McCarthy  v.  Goold,  1  Ball.  &  B. 

389, 221 

McCartney  v.  Calhoun,  17  Ala. 

301, 304 

McCartv  v.  Brackenridge,  1  Tex. 

Civ.  App.  170, 441 

V.  Deming,  4  Lans.  (N.  Y.) 

440. 89,  93 

V.  Kvle,  4  Coldw.  (Tenn.) 

348, 530 

McCaskiil  v.  I^throp,  a3  Ga.  96,  654 
McCaslin  v.  State,  44  Ind.  151,  673 


TAom 
McCaull  V,  Braham,   16  Fed. 

Rep.  37, 403 

McCay  v.  Wait,  51  Barb.  (N. 

Y.)225, 668 

McClaskey  v,  O'Brien,  16  W. 

Va.  791, 420,  433 

McClaugherty  v.  Moi^gan,  36  W. 

Va.  191, 333 

McClave  v,  Thompson,  36  Hun, 

(N.  Y.)  365, IW,  168 

McClellan  v,  Pyeatt,  66  Fed. 

Rep.  843, -655 

McCiintock  v.  Laing,  22  Mich. 

2]^2 551 

McClung  V.  Coal  &  Coke  Co.,  31 

Wkly.  Law.  Bull.  (Ohio,)  9,  452 
McClure'8  Appeal,  72  Pa.  414,  .  91 
McClurg  r.  Phillips,  49  Mo.  315, 444 
McComas  v.  Long,  85  Ind.  549,  658 
McComb  V.  Kello^,  16  N.  Y. 

State  Repr.  16, 165 

McCombs    V.    Guild,    9     Lea, 

(Tenn.)  81, 192 

McConnell  v.  Barber,  86  Hun, 

(N.  Y.)  360, 328 

V,  Muldoon,  30  Abb.  N.  C. 

(N.  Y.)  352,  ....  428 

V,  Stettinius,  7  111.  707,  .  .  201 
McCordv.  Min.  Co.,  &i  Cal.  134, 

672,  674 
McCormick's  Appeal,  57  Pa.  54,  434 
McCormick  r.  Cantrell,  7  Yerg. 

(Tenn.)  615, 87 

V,   Hammersley,  1    D.  C. 

App.  313, 553,  557 

V,  Nixon,  83  N.  C.  113,  .   .669 
v.  Towns,  M  N.  H.  278,  .   .  218 
McCrearv  v,  Jones,  96  Ala.  592,  522 
McCreery  r.  Schaffer,  26  Neb. 

173, 432 

McCrory  v.  Foster,  1  Iowa,  271,  653 
McCrubb  v.  Bray,  36  Wis,  333,  297 
McCulloch    f.    Maryland,     4 
Wheat.  316,   .   .    .' 376 

McCullough  V.  Baker,  47  Ma 

401 2^ 

V.  McCullough,  14  Pa.  295^  192 
I'.   Speed,  3  McCord,    (& 

Car. )  455, 598 

McCully  V,  Silverburgh,  18  IlL 

306, 519 

McCune's  Appeal,  65  Pa.  450,  .  118 
McCutcheon*8  Appeal,  99  Piu 

133, 336 

McDaniel  r.  Callan,  75  Ala.  327,  673 

r.  Maxwell,  21  Oreg.  202,  .  218 

McDevitt'8  Appeal,  70  Pa.  373,  430 


TABLB  OF  CASES. 


743 


PAQB 

McIX>nal<l  V.  Kellogg,  30  Kane. 

v.  McDonald,  5  Jones  Eq. 

(N.  0.)211, 238 

V,  O'Hara,  13  Misc.  Rep. 

(N.  Y. )  527, 96,  96 

McDonogh  V.  Murdoch,  15  How. 

367, 14 

McDoagall  v,  Cameron,  21  Can. 

Sup.  Ct  Rep.  379, 518 

McDouoh  V,  Kobbens,  1    Mo. 

App.  Repr.  78, 449 

McDowell  V.  Tyson,  14  S.  &  R, 

(Pa.)  300, 523 

McElroy  v.  Maxwell,  101  Mo. 
294 '538 

McEvoy*s  Estate,  3  N.  Y.  Suppl. 

207, 23 

McEvoy  V,  Appleby,  27  Hun, 

(N.Y.)44 639 

McEwen  v.  Broadhead,  11 N.  J. 

Eq.  129, 181,  183 

McFadden  v.  Hefley,  28  8.  Car. 

317, 88 

McGaughey  v.  Brown,  46  Ark. 

25      297 

Mccihee  v,  Bk.,  93  Ala^  192,  '.  .  333 
McGilvray   v,    Avery,    30  Vt. 

538, 198 

McGowan  v.  Hitt,  16  S.  Car. 

(5Q2 330 

V,  McGowan,  48  Miss.  553,  295 
McGraw'8  Estate,  111  N.  Y.  66,  86 
McGuire   v.    Bloomingdale,    8 

Misc.  Rep.  (N.  Y. )  478,  ...  461 
McHenry  v.  Lewis,  22  Ch.  D. 

397, 185, 199 

Mcllvaine  v.  Smith,  42  Mo.  45,  632 
Mclntire  v.  Zanesville,  17  Ohio 

St.  352, 11, 14,  18 

Mclntyre  v.  Legon,  38  S.  Oar. 

457, 338 

McJilton  V.  Love,  13  111.  486,  .  .  198 
McKamey  v.  Thorp,  61    Tex. 

648, 337 

McKay  v.  Williams,  67  Mich. 

547 292  293 

McKeon  v.  See,  51  N.  Y.  300,  !  460 
V.  Kearney,    57  How.    Pr. 

(N.  Y.)349, 48,50 

McKibbin  v.  Brown,  14  N.  J. 

Eq.  13, 552 

McKinster  v.  Smith,  27  Conn. 

628, 636 

McLeod  v.  Bk.,  42  Mies.  99,  .   .  660 

V.  Evans,  66  Wis.  401,  657,  659 

McLain  r.  Directors,  51  P&.  196,  17 


PAOK 


McLane  v.    Manning,  Winst. 

(N.  C.)60, 198 

V.  Spence,  6  Ala.  894,  ...  303 
McLaughlin  v,  Austin,  (Mich.) 

62  N.  W.  Rep.  719,  ...  190 

V,  Fulton,  104  Pa.  161,    .   .  657 

V.  Hart,  46  Cal.  638,    ..   .  432 

V.  Piatti,  27  CaL  451,  ..   .  555 

McLure  v.  Melton,  34  8.  Car. 

377 597 

McManus's  Estate,  14  Pft.  C. 

C.  379, 296 

McMasters  r.  Burnett,  92  Ky. 

358, 522 

McMenomy  r.   Baud,  87  Cal. 

134, 449,452 

McMillan  v.  Rushing,  80  Ala. 

402^ 296 

McMillen's  Appeal,  11  W.  N. 

C.  (Pa.)  440, 12 

McMurtne  v.  Bennette,   Harr. 

(Mich.)  124, 551 

McNeill  V.  Lacev,  33  111.  App. 

310,  .....' 259 

McNutt  V.   Hilkins,  80   Hun, 

(N.  Y.)  235, 189 

Mcpherson  v,  Rollins,  107  N. 

Y.  316, 444 

McQueen's   Appeal,    104    Pa. 

595, 175 

McQueen  v.  Babcock,  41  Barb. 

(N.  Y.)  337, 598 

McQuie  V.  Peay,  58  Mo.  56,  .  .444 
McRae  V.  Singleton,  35  Ala.  297,  183 
Mc Williams's  Appeal,  117  Pa. 

Ill 91 

Mead  r.  Byington,  10  Vt.  116,  .  296 
t'.  Penna.  Co.,  5  Leg.  &  Ins. 
Rep.  (Pa.)  107,    .   .  636,  637 
Meader  v,  Leslie,  2  Vt.  569,  .   .  523 

V.  Scott,  4  Vt.  26, 523 

Meadow    Valley   Min.   Co.   v. 

Dodds,  6  Nev.  261, .   .   .  669,  670 
Mebane  v.  Mebane,  4  Ired.  Eq. 

(N.  C.)  131, 632 

Mechanics'  Bk.  v.  Edwards,  1 

Barb.  (N.  Y.)  271,  ...  426 
V.  Lvnn,  1  Pet.  .376,  ...  541 
V.  Mfg.  Co.,  32  N.  J.  Eq. 

236, 134,  137 

V.  Seton,  1   Pet.  299,  ...  583 
Mechanics'   B.  &  L.  Assn.   v. 

Conover,  14  N.  J.  Eq.  219,  .  434 

Mecklev's  Appeal,  102  Pa.  536,  325 

MedforcL  v.  Levy,  31  W.Va.  649,  467 

Medsker  v,  Bonebrake,  108  U. 

8.66, 325 


744 


TABLB   OF   CASBS. 


PAOl 

Meech  t?.  Allen,  17  N.  Y.  301,  .  433 

Meehan  v.  Bk.,  44  Neb.  213,  .   .  184 

Meeker  v.  Thompson,  43  Conn. 

77, 521 

i;.  Van  Rensselaer,  15  Wend. 

(N.  Y.)  397, 450 

l^ehaffey's  Estate,  139  Pa.  276, 

634,  635,  638 

Meigs  V.  Dibble,  73  Mich.  101,  .  325 

V,  Lister,  23  N.  J.  Eq.  199,  .  451 

V.  McFarlan,  72  Mich.  194,  443 

Meinhard  v.  Youngblood,  41  S. 

Car.  312, 207 

Meldrum  v.  Henderson,  (Colo. 

Add.  )  43  Pac.  Rep.  148,  ...  659 

Melick  V.  Varney,  41  Neb.  105,  339 

Mellen  v.  Banning,  60  Hun,  (N. 

Y.)151, 690 

V.  Banning,  72  Hun,  (N.  Y.) 

176, 89 

V.  Mellen,  139  N.  Y.  210, 

95,  97,  691 

Mellon  V.  Lemmon,  111  Pa.  56,  441 

V.  Beed,  123  Pa.  1,  .   .   .  91,  95 

Melms  V.  Brewing  Co.,  (Wis.) 

66  N.  W.  Rep.  518, 302 

Memphis  v.   Ensley,  6   Baxt. 

(Tenn.)553, 153 

Memphis  &  C.   R.  R.  Co.   v. 

Woods,  88  Ala.  630 137 

Meneely  v.  Meneely,  62  N.  Y. 

427, 618 

Menendez  v.  Holt,  128  U.  S. 

514, 612,  613 

Menken  v,  Brinkley,  94  Tenn. 

721, 619 

Mercantile  Co.   v,  Assn.,   173 

Pa.  30,     .' 282 

V,  Co-op.  Inst.,  (Utah,)  42 

Pac.  Rep.  869, 258 

Mercer  v.  Newsom,  23  Ga.  151,  .  298 

Merchants'     Bk.    v.     Barnes, 

(Mont.)    45   P&c.    Rep. 
2|g 218 

V,  Stanton,  55  Minn.  211,  .  432 
V.  Stevenson,      10     Gray, 

(Mass. )  232,  ...   .  166,  167 
V,  Stevenson,      5      Allen, 

(Mass.)  398, 170 

Merchants'  Transp.  Co.  v,  Bor- 
land, (N.  J.)  31  Atl.  Rep. 
272       335 

Meredith  v.  Bk.,  92  Ind.  343, 

327  335 

Merrill  v.  Bk.,  19  Pick.  (Mass.  j 

32      053 

V.  Hayden,  86  Me.  133,  .   .  693 


PiuOft 

Merrill  t;.  R  R  Co.,  16  Wend. 

(N.Y.)  586, 194 

Merriman  v.  Munson,  134  Pa. 

114. 633 

Merritt  v.  Judd,  14  Cal.  59,  .    .  443 
Messerole  v,  Tynbeig,   1  Abb. 

Pr.N.  S.  (N.Y.)  410,  ....  616 
Met.   Bk.  V.   Rogers,  47  FedL 

Rep.  148, 33a 

Met.  £1.  Ry.  Co.  v.  Manhattan 
El.  Ry.  Co.,  11  Daly,  (N.  Y.) 

373 28a 

Met.  Tel.  Co.  v.  Dom.  Tel.  Co., 

44  N.  J.  Eq.  568, "283 

Metcalf  V.  Hart,  3  Wyo.  514,  .  542 
•  V.  Kincaid,  87  Iowa,  443,  .  21S 
Meth.  Ch.  V.  Clark,  41   Mich. 

730, 50 

Meyer  v.  Devriea,  64  Md.  532,  487 
V,  Houck,  85  Iowa,  319,  .  .  325 
Michell  V.  Cue,  2  Burr.  660,  .  .  59^ 
Michoud  V.  Girod,  4  How.  503,  295 
Mickles  v.  Bk.,   11  Paige  Ch. 

(N.  Y.)  118, 133.  137 

Middlecome  v.  Marlow,  2  Atk.   ' 

519, 32^ 

Midland  Counties  Ry.  Co.  v. 

Oswin,  1  Coll.  74, 11^ 

Milbum    V.  Guyther,  8   Gill,  * 

(Md.)  92,    ...•••...  5ia 
Mildroay  v,  Quicke,  6  Ch.  D. 

553, 118 

Miles  r.  Bristol,  3  B.  &  Ad.  945,  199 

V.  Miles,  32  N.  H.  147,  670,  672" 

V.  Stronjr,  60  Conn.  393,  .   .  688 

V.  Whc^eler,  43  111.  123,   .   .  297 

Miley  v.  A' Ream,  (Ky.)  18  S. 

W.  Rep.  529, 452 

Millar  v.  Olney,  69  Mich.  560,  .  294 
V.  Taylor,  4  Burr.  2303,  .  .  485 
Miller  v.  Ball,  64  N.  Y.  286,  .  .  54^ 
V,  Bombereer,  76  Pa.  79,  .  515 
v.  Campbell,  52  Ind.  125,  .  557 
V.  Chittenden,  2  Iowa,  315, 

49,66 
V.  Comm.,  Ill  Pa.  321,  .  .  87 
t.  Cook,  10  L.  R.  Eq.  641,  237 
V,  Cook,  135  111.  190,  ..  .  430 
V,  Gotten,  5  Ga.  341,  .  .  .  551 
V.  C©x,  38  W.  Va.  747,  .  .  320 
V,  Hyde,  161  Mass.  472, 

190,  200 
V,  Jacobs,  3  Watts,  (Pa.) 

477, 433 

V.  Kreiter,  76  Pa.  78,  .  .  .  521 
V.  Krueger,  36  Kans.  345,  .  325 
«.  Miller,  68  Pa.  486,  .   .   .  539 


TABLE   OF   CASES. 


74& 


PAOB 


MiUer  v.  Porter,  &3  Fft.  292,  .  .    50 

V.  Schindle,  15  Fa.  C.  C. 
341        45X 

Millhiser ' r.   WiHard,'  (Iowa,) 

65  N.  W.  Rep.  325,     .   .  445,  451 

Milliman   v.    Huntington,    68 

Hun,  (N.  Y.)  258, 552 

Milling  Co.  v.  Ooiumission  Co., 

128  Mo.  473,     .  243,  260,  261 

V.  Walsh,  (Mo.)  2  West. 

Rep.  422, 180 

Millington  v.  Fox,  3  My.  &  Cr. 
3jjg 314 

Mills  Vcharleton,  29  Wis.  400,  76 

V.  Harris,  104  N.  C.  626, 

91,  111 

V.  Mills,  3  Head,    (Tenn.) 

705, 627 

V.  Parkhurst,  126  N.  Y.  89, 

187,  190,  547 

V.  Post,  7  Mo.  App.  519,    .  658 

Millsaps  V.  Bond,  64  Miss.  453,  429 

Milne  v,  Milne,  17  La.  46,    .   .    49 

Milnes  v.  Gery,  14  Ves.  401,     .  554 

Min.  Assn.  v.  Reed,  80  Pa.  38,   110 

Minke  v.  Hopeman,  87  III.  450,  451 

Minn.  &  St.  L.  Ry.  Co.  v.  Cox, 

76  Iowa,  30(5, 542,559 

Minn.  S.  Y.  Co.  v.  Halonen,  56 

Minn.  469,     339 

Minor  v.  Wilson,  58  Fed.  Rep. 

616, 338 

Minot  V.  Baker,  147  Mass.  348, 

67,68 

V,  Taylor,  129  Mass.  160,    .  590 

Minton  v.  Pickens,  24  S.  Car. 
KQ2       553 

Minturn  v.  Bayiis,  33  Cal.  129,  551 
Miss.  Cent.  R.  R.  Co.  v.  Fort, 

44  Miss.  423, 188,  192 

Miss.  Soc.  V.  Mead,  131  III.  338,  693 
Miss.  &  Mo.  R.  R.  Co.  v,  Crom- 
well, 91  U.  S.  643,    ...  585 
«.  Ward,  2  Black,  (U.  S.) 

485 352 

Mitchell  V.  Bunch,  2  Paige  Ch. 

(N.  Y.)  606,  ...  .  185,  198 
V.  Canal  Co.,  75  Cal.  464,  .  673 
V.  Friedley,  126  Ind.  545,  518 
V,  Nicholson,       8      Yerg. 

(Tenn.)  194, 541 

V.  Thome,  134  N.  Y.  536. 

469,489 
Mitchum  v,  Mitchum,  3  Dana, 

(Ky.J  260, 303 

Mitfoni  v.  Reynolds,  12  L.  J. 
Ch.  40, 24 


PAOB 

Mix  v.  Hotchkiss,  14  Conn.  32,  427 
Mobile  &  O.  R.  R.  Co.  v.  ^ich- 

olas,  98  Ala.  92, 58& 

Modisett  v.  Johnson,  2  Blackf. 

(Ind.)  431,     534 

Moffatt  V.  Fulton,   132  N.  Y. 

513, 547 

Moffitt  V.  McDonald,  11  Humph. 

(Tenn.)  457,      65a 

Mogg  V.  Mogff,  Dick.  670,  ...  669 
Moggridgev.Thackwell,  1  Ves. 

Jr.  464 ....    65 

Moller  v.^Tuskai  87  N.  Y.  166,  '.  188 
Mollineux  v.  Powell,  3  P.  Wms. 

268, .668 

Monarque  v.  Monarque,  80  N. 

Y  320 688* 

Moncriei  v.  Ross,  50  N.  Y.  431,  91 
Mong  V.  Roush,  29  W.  Va.  119,  50 
Monson  v.  Tussauds,  [1894]   1 

Q.  B.  671,  . 469,488. 

Montague   v.   Crane,    12    Mo. 

App.  582, 63a 

V,  Flockton,  16  L.  R  Eq. 

189, 404 

Montgomery  v.  Norris,  1  How. 

(Miss. )  499 551,  55^ 

V,  Phillips,   53  N.   J.   Eq. 
203       247 

V.  Phillips,'(N.  J.)3l'Atl.' 

Rep.  622, 261 

V.  Thompson,  41  Ch.  D.  35,  616 
».  Thompson,  [1891]  App. 

Cas.  217,      614 

Montignani  v.  Blade,  145  N.  Y. 

111. 691 

Mony penny  ©.  Dering,  16  M.  <& 

W.  418,       70 

Monz  V.  Morris,  89  Pa.  392,  .  .  515 
Moody  V.  Leverich,  4  Daly,  (N. 

Y.)401, 194 

V.  Willis,  41  Miss.  347,    .    .  521 
Moore  v.  Butler,  90  Va.  683, 

329,  33g 
V.  Gammel,  13  Tex.  120,  .  189 
«.  Grubbs,     3     B.     Mon. 

(Ky.)77, 181 

V.  Hilton,  12  Leigh,  (Va.)  1, 300 
V.  Hopkins,  83  Cal.  270,  .  .  202 
V,  Horsley,  156  111.  36,  .  .  338 
V.  Lackey,  53  Miss.  85,  .  .  442 
V,  Lent,  81  Cal.  502,  .  168,  169 
V.  Moore,  4  Dana,   (Ky.) 

354, 15,  6a 

V.  Robbins,  (N.  J.)32  Atl. 

Rep.  379, 93 

V.  Smith,  29  S.  Car.  254,    .  59& 


746 


TABLE   OF   CASES. 


PAGE 

Moore  v.  Wrigrht,  14  Rich.  Eq. 

(S.  Car.)  132, 427 

Moores  v.  Union,  23 Wkly.  Law 

Bull.  ( Oliio, )  48,      .       .  40(i,  409 

Mordaunt  v.  Ben  well,  19  Ch. 

D.  302, 119 

Morford  i\  White,  53  Ind.  547, 

192   194 

Morgan  v.  Ball,  81  Cal.  93,    .  !  333 

r.  Hardy,  16  Neb.  427,   .   .  540 

V,  Johnson,  87  Ga.  383,  .   .654 

V.  Palmer,  2  B.  &  C.  735,  .  191 

V.  Schwachhofer,  55  How. 

Pr.  (N.  Y.)37, 611 

V.  Sherwood,  53  III.  171,    .  184 

V.  Wattles,  69  Ind.  260,      .  297 

Morganthau  v.  King,  15  C3olo. 

413, 522 

Moriarty     v,     Ashworth,     43 

Minn.  1, 673 

Morice  v,  Durham,  10  Ves.  522, 

35,63 

Morris  v.  Colman,  18  Ves.  437,  403 

V,  Morris,  3  De  G.  &  J.  323, 

668,  674 

V.  Morris,  15  Sim.  505,   .   .  667 

V,  Morris,  4  Houst.  (Del.) 

414, 87 

V.  Nyswanger,  5    S.   Dak. 
307 443 

V.  Rexford,  18  N.  Y.  5i52, 

187,  188,  190,  195 

V.  Williams,  2  Moll.  347,    .  181 

Morris  &  Essex  R.  R.  CJo.  v. 

Prudden,  20  N.  J.  Eq.  530,   .  353 

Morrison  v.  Kinstra,  55  Miss. 

71 656 

V,  Kurtz,  15  III.  193,    ...  427 

V.  Lods,  39  Cal.  381,    ...  538 

V.  Rogers,  2   Scam.    (III.) 

318, 193 

V.  Ross,  113  Ind.  186,  ...  219 

V.  Rossignol,  5  Cal.  64,  .   .  559 

Morrissey  v.  Broomal,  37  Neb. 

766, 661,  664 

Morrow  v.  Brenizer,  2  Rawle, 

(Pa.)  185, 87,94 

Morse  v,  Lyman,  64  Vt.  167,    .  691 

V.  Worrell,  9  Am.  L.  Rev. 

368, 611 

Mortimer  v.  Chambers,  63  Hun, 

(N.  Y.)335, 519 

Mortland  v.   Holton,  44   Mo. 
^         K20 

Morton  v,  Barrett,  22  Me.  257,  .  690 
v.  Nay  lor,  1  Hill,  (N.Y.) 
583, 221 


PA4» 

^iorton  V,  Sweetser,  12  Allen, 

(Mass.)  134, 20^ 

V.  Webb,  7  Vt.  123,     .  197,  201 
Moryille  v.  Fowle,    144  Mass. 

109, 18, 20 

Mosby  V.  Wall,  23  Miss.  81,     .  542 
Moseby  v.  Williamson,  5  Heisk. 

(Tenn.)  286, 144 

Moses  V.  Johnson,  88  Ala.  517, 

666,673 
t;.  Jones,  2  Nott  &  McCord, 

(S.  Car.)  259, 596 

V.  Murgatrovd,    1    Johns. 

Ch.  (N.  Y.)119,  ...  .121 

V.  Ranlet,  2  N.  H.  488,  .   .  435 

V,  Scott,  84  Ala.  608,  .  572,  587 

V.  Tompkins,  84  Ala.  613,  .  137 

Moss's  Estate,  138  Pa.  &16,  .  .430 

Moth  V.  Atwood,  5  Ves.  845,    .  239 

Motley  V.  Downman,  3  My.  & 

Cr.  1, 613 

V.  Pratt,  35  N.  Y.   SuppL 

184,  165 

Mott  V.  Burnett,  2  E.  D.  Smith, 

(N.  Y.)50. 519 

V.  Shoolbred,  20  L.  R  Eq. 

Motz  n  "Detroit,  18  Mich.  496,  !    75 
Moulton  v.   C.-H.-M.   Co.,  93 

Tenn.  377,  .   .   .  139, 155, 166 
V.  de  ma  (>irtv,   6   Robt 

(N.  Y.)533,'. 638 

V.  Stowell,  16  N.  H.  221,    .668 
Mounds ville  v.  Ohio  R.  R.  Co., 

37  W.  Va.  92, 354 

Mount  V,  Potts,  23  N.  J.  Eq. 

188, 434 

Mowers  t.  Fogg,  45  N.  J.  Eq. 

120, 560 

Mowrey  v.  Walsh,  8  Cow.  (N. 

Y.)238, (H2 

Mowry  v.  Wood,  12  Wis.  413,  .  443 
Moxey  v.  Bigwood,  4  DeG.,  F. 

&  J.  351, 539,  540,  541 

Moxie   Co.   r.   Baumbach,   32 

Fed.  Rep.  205, 611 

r.  Beach,  3:^  Fed.  Rep.  248,  611 
Mugler  V.  Kansas,  123   U.   & 

623, *  .   .     396 

Mu]ford  t).  Bowen,  9  N.  J,  Eq. 

797, 297,  301 

Mulhall    r.    Quinn,    1    Gray, 

(Mass.)  ia5, 218 

Mulkem  t?.  Ward,  13  L.  R  Eq. 

619, 467,  487 ' 

Mullanphv  Rav.  Bk.  v.  Schott^ 

135  III.  655, 256,  259 


TABLE   OF   CASKS. 


747 


PAOl 

AInlleimeaux  t).  Terwilliger,  50 

Hun,  (N.Y.)526 331 

Mullens  v.  Miller,  22  Ch.  D.  194, 

539,  540 

Mulligan  v.  Elias,  12  Abb.  Pr. 

N.  8.  (N.Y.)259, 451 

Munsell  v.  Loree,  21  Mich.  491,  556 

Muneon  v.  R  R  Co.,  103  N. 

Y.  68. 267 

Murdock  v.  Walker,  152  Pa.  595, 

356,  411 

Murphy  v.  Cadell,  2  Bos.  &  P. 

137        •   •       .  ...  184 

V,  Mulgrew,  102  Cal.  547,  '.  334 

n  Teter,  56  Ind.  545,  .  296,  297 

w.  Wliitnev,  140  N.  Y.  541,  656 

Murray  a.  Ballou,  1  Johna  Ch. 

(N.  Y. )  566, 656 

V,  G.  L.  &  E.  Co.,  49  Alb. 

L.  J.  288, 468 

V.  Heard,  (Ala.)  15  So.  Rep. 

565. 325 

u  Lylburn,  2  Johns.   Ch. 

(N.  Y.)441, 653 

V.  Toland,    3    Johns.    Ch. 

(K.Y.)569, 519 

«.  Williamson,  3  Binn.  (Pa.) 

135, 515 

llosselman  v.  Eshleman,  10  Pa. 
394 302 

Mutlow  r.  Bipg,  1  Ch.  D.  385,  '.    97 
Mut  Ace.  Assn.  v.  Jacobs,  141 

111.  261, 658 

Mut  Kxhib.    Co.    v.  Ward,  9 

N.  Y.  Suppl.  779 403 

MuL  L.  I.  Co.  V.  Woods,  4  N.  Y. 

8uppl.l33, 86 

Myer's   Estate,    9    Pa.   C.   C. 

439, 296 

Myers  r.  Forbes,  24  Md.  598,  .  553 
V.  Malcolm,  6  Hill,  (N.Y.) 
292 460 

«.  Thelier,  38  Fed.  Rep, 
607, 611 

V.  Watson,  1  Sim.  N.  S. 
523 539,  540 

».  White,  (Ky.)  24  S.  W. 
Rep.  1065, 337 

Nadal  v.  Britton,  112  N.  C.  180, 

325,  339 
Nagle*8  Appeal,  13  Pa.  260,  .  .  92 
Naitner  v.  Dolan,  108  Ind.  500, 

195,660 
Mash  V.  Geraghty,  (Mich.)  63 

N.  W.  Rep.  437,  ....  330 
V,  Morley,  5  Beav.  177,  .   .    14 


PAOB 

Nashville  Gas   Light   Co.    v. 

Mayor,  8  Lea,  (Tenn.)  406,  .  153 

Nathan  v.  Tompkins,  82  Ala. 

437 137 

V,  Whitlock,  9  liige  Ch. 

(N.Y.)  152, 261 

Natl.  Bk.  V.  Dillingham,  147  N. 

Y.  603,  ...  .  165,  166,  169 
V.  Fink,  86  Tex.  303,  ...  222 
V.  Inp.  Co.,  104  U.  S.  54,  .  659 
V.  Mfg.  Co.,  127  Mass.  563,  167 
V.  Paige,  53  Vt.  452,  ...  169 
Natl.  Starch  Mfg.  Co.  v.  Starch 

Co.,  [1894]  App.Cas.  275,  .   .  617 

NeaPs  Appeal,  129  Pa.  64,     .   .  256 

Neal  V.  Moultrie,  12  Ga.  104,    .165 

Neale  v.  Cripps,  4  K.  &  J.  472,  669 

V,  Day,  28  L.  J.  Ch.  45,  .   .  336 

Neap  V.  Abbott,  C.  P.  C.  3.33,  .  541 

Needles  v.  Martin,  33  Md.  609, 11, 18 

1'.  Needles,  7  Ohio  St.  432,  239 

Neely  v.  Grantham,  58  Pa.  433,    87 

V.  Rood,  54  Mich.  134,  656,  658 

Neff's  Appeal,  9  W.  &  S.  (Pa.) 

Neff  V.  Miller,  8  Pa.  347,    ..   .  433 

Negley  v.  Lindsay,  67  Pa.  217,  .  239 

Neighbor  v.  Hoblitcel,  84  Iowa, 

598 326 

Nelson  v,  Bk.,  27  Md.  51,  .  .   .  Ill 

V,  Benson,  69  111.  27,  .   .   .  136 

V.  Dunn,  15  Ala.  517,  .   .   .  427 

V.  Foster,  5  Bies.   (U.  S.) 
44 ^99 

V.  Hayner,  66  111.  487,"  298,  303 
t>.  Kelly,  91  Ala.  569,  ...  553 
V.  Kinney,  93  Tenn.  428,  .  334 
Nesbitt  V.  Berridge,  32  Beav. 

282, 237 

Neslin  t\  Wells,  Fargo  &  Co., 

104  U.  S.  428, 254 

Ness  V.  Davidson,  49  Minn.  469,  89 
Nethery  v.  Payne,  71  Ga.  374,  .  669 
Neuberger  v.  Keim,  134  N.  Y. 

35, 334 

Nevitt   V.    Gillespie,    1    How. 

(Mips.)  108, 670 

New  V,  Bonaker,  4  L.  R.  Eq. 

6,55, 17 

V.  Driver,  89  Ga.  434,  ...  336 
New  Brunswick  Land   Co.  v, 

Muggeridge,  4  Drew.  686, 583,  584 
New  Eng.  Mut.   Life  Ins.  Co. 

V,  PhiUips,  141  Maps.  535,  .   .  137 
New    England   Screw    Co.  r. 
Bliven,   3  Blatchf.    (U.  8.) 
240, 200 


748 


TABLE   OF   CASES. 


PAOl 

New  England  Trust  Co.  t'.  Ab- 
bott, 162  Mass.  148,     ....  582 
New  Haven  Inst.  v.  New  Haven, 

60  Conn.  32, 25,  47 

New  Orleans  v,  Bd.,  46  La.  An. 

861, 514 

V.  Lambert,  14  La.  An.  247, 

453,  459 
Newark  Aqueduct  Bd.  v.  Pas- 
saic, 45  N.  J.  Eki.  393,     .  353 
V,   Passaic,  46   N.  J.   Eq. 

552, 353 

Newby  v.  Skinner,  1  Dev.  &  B. 

Eq.  (N.  C.)488, 94 

Newell    V.    Wewton,  10   Pick. 

(Mass.)  470,  .   .  .198 

V,  Salmons,  22  Barb.  (N.Y.) 

647, 521 

Newham  v.  May,  13  Price,  749,  642 
Newhouse    v.   Hill,  7   Blackf. 

(Ind.)o84, .443 

Newland  v,  Atty.  Gen., 3  Meriv. 

684, 24 

Newlin  V.  McAfee,  64  Ala.  357,  442 
Newman  v.  Alvord,  51  N.  Y. 

189, 615,  616 

V,  Frost,  52  N.  Y.  422,    .   .  470 
V.  Nellis,  97  N.  Y.  285,   .    .  546 
Newton  v.  Hunt,  5  Sim.  511,    .  236 
V,  Porter,  69  N.  Y.  133, 

641,  642,  645,  656 
Niagara  Bridge  Works  v.  Jo.se, 

59  N.  H.  81 164 

Nicholl  V.    Mason,   21    Wend. 

(N.  Y.)339,  .  .  .  .  195,  197 
Nichols  V,  Allen,  130  Mass.  211, 

35,  36 
i\  Eaton,  91  U.  S.  716,  625,  633 
V.  Gage,  10  Oreg.  82,  .  .  .  192 
V.  Levy,  o  Wall.  441,  ...  632 
V,  Wallace,  31  111.  App.  408,  334 
V.  Willijuns,  22  N.  J.  Eq, 

Do,  •     >     .     ■  .  OOi/ 

Nickell  V.  Handly,   10  Gratt. 

(Va.)  336, 636 

Nicks  V,  Martindale,  Harp.  (S. 

Car.)  136, 598 

Nicolson     Pavement    Co.     v. 

Painter,  35  Cal.  699,  ...  75 
Nield  V.  Burton,  49  Mich.  53,  .  188 
Nightingal  v,  Devisme,  5  Burr. 

2589, 191 

Nightingale   t'.    Groulbourn,   2 

Ph.  594,  24 

Nimmo  v.  Davis,  7  Tex.  26,  .  .  237 
Nippolt  V,  Kammon,  39  Minn. 

372, 557 


PA«B 

Nissley  v.  Heisey,  78  Pa.  418. 

118,  120 
Noel  V.  Drake,  28  Kans.  265^  577, 585 
Noera  v.  Mfg.  Co.,  158  Mass. 

110, 606 

Noland  v.  Seekright,  6  Munf. 

(Va.)  185, 599 

Norcross  v.  Benton,  38  Pa.  217,  522 
Norden  v.  Jones,  33  Wis.  600, 

193,  194 
Norman    v.     Cunningham,    5 

Gratt.  ( Va. )  72,   .    .  195,  660 
V.  Norman,  26  S.  Car.  41,-433 
Norris  v.  Johnston,  5  Pa.  287, .  633 
North  V.  Valk,  Dud.   Eq.  (S. 

Car.)  212, 94 

North  Adams  Soc.  v.  Fitch,  8 

Gray,  (Mass.)  421,  .  .    19 

North  Bank  v.  Brown,  50  Me. 

214, 197 

North  Dak.  El.  Co.  v.  Clark,  3 

N.  Dak.  26, 658 

North  Platte  ISL  &  E.  Co.   v. 

Price,  (Wyo.)  33  Pac.   Rep. 

664, 329 

Northampton  tr.  Smith,  11  Mete. 

(Mass.)  390,      25,51 

Northern  R.  R.  v.  Concord  R. 

R.,  50  N.  H.  166, 585 

Northern  Tnist  Co.  v.  Markell, 

( Minn. )  63  N.  W.  Rep.  735,  .  581 
Northwestern   Mut.   Life  Ins. 

Co.  V.  Real  Est.  Co.,  70  Fed. 

Rep.  155, 256,  261 

Nott  V,  Johnson,  2  Vem.  27,  .  236 
Nowling  V.  Mcintosh,  89  Ind. 

593, 19? 

Noyes  v.  Marsh,  123  Mass.  286,  5A5 
Nunn  V.  Lomer,  13  Jur.  236,  .  200 
Nutbrown  v,  Thornton,  10  Ves. 

161, 581 

N.  Y.  J.  G.  Roc.  r.  Roosevelt,  7 

Daly,  (N.Y.)  188,    .  467,  469,  486 
N.Y.,  L.  E.  &W.  R.  ROo.  r. 

Wenger,  17  Wkly.  Law  Bull. 

(Ohio,)  306, 40ft 

N.  Y.  &  G.  L.  R.  Co.  r.  Mont- 

clair,  47  N.  J.  Eq.  593,    .   .      494 
Nype wander  v,   Lowman,   124 

Ind.  584, 186,  207 

OBrien  v.  OBrien,  Ambl.  107, 

mut  nan 

O'Conlev  v.  Natches,  1  Sm.  A 
M.  (Irfi88.)31 19S 

O'Connell  r.  Madden,  7  N.  Y. 
Suppl.  338, 335 


\ 


TABLE  OF  CASES. 


749 


PAOl 

O'Connor   v.   Blake,    29   CaL 

312 200 

V.  Flynn,  57  Cai.  293,     .   .  298 

V,  Mahoney,  159  111.  69,  .  .  302 

V.  Meehan,  47  Minn.  247,  .  221 

O'Donel  v.  Brown,  1  Ball.  &  B. 

263, 596 


O'Neil  V.  Nagle,  14  Daly,  (N. 

Y. )  492 198 

CReer  ».  Strong,  13  111.  688,  .  193 
O'Reilly  v.  R.  R.  Ck).,  16  R.  I. 

388, 198 

O'Rorke  t?.  Bolinbroke,  2  App. 

Gas.  814,         237 

O'Rourke  v,  Percival,  2  Ball  & 

B.  58, 538 

Oatman  v,  Taylor,  29  N.  Y.  649, 187 
Ober  V.  Keating,  77  Md.  100,  .  425 
Oberle  v.  Lercfi,  18  N.  J.  Eq. 

346,  575, 88,  120 

Obert  V,  Hammel,  18  N.  J.  L. 

73     298 

V.  Obeiit,  10  N.  J.  Eq.  98,  .  297 

Odell  V.  Morin,  5  Oreg.  96,   .   .  552 

'  t;.  Odell,  10  Allen,  (Mass.) 

1, 44,  51 

Ogden  V.  Alexander,  140  N.  Y. 

356 470 

Ohio  life  Ins.  &  T.  Co.  v.  Ins. 

&  T.  Co.,  11  Humph.  (Tenn.) 

1,  .   .   .   .  153 

Old  Dominion  S.  8.  Co.  v,  Mc- 

Kenna,  30  Fed.  Rep.  48, 407,  409 

Old  South  Soc.  V,  Crocker,  119 

•  Mass.  1, 19 

Oldham  i^.  Hughes,  2  Atk.  452, 

96,115 

Oliver  v.  Oliver,  11  C.  B.  N.  S. 

■J3Q 4^ 

V.  Piatt,  3  How.  333,  652,  660 
Olliffe  v.  Wells,  130  Mass.  221,  36 
Olmstead  v.  Bach,  78  Md.  132, 

175  189 
Olney  v.  Land  Co.,  16  R.  I.  597* 

258,261 
Ommanney  v.  Butcher,  1  Turn. 

&  Russ.  260, 13 

Onderdonk  v.  Gray,  19  N,  J. 

Eq.  69 184 

V.  Mott,  34  Barb.  (N.  Y.) 

106, 688 

Orb  V.  Coapstick,  136  Ind.  313,  655 
Oivan  V,  Stewart,  60  N.  Y.  419,  546 
Oriental  Steam  Co.  v,  Briggs,  2 

J.  &  H.  625 584 

Ormonde  v,  Kvnersley,  5  Madd. 
369,  ...   : 671 


FAQU 

Ormsby  v.  Dearborn,  116  Mass. 

386, 187 

Orr  V.  Blackwell,  93  Ala.  212,  .  429 
Orrery  v.  Newton,  Ridgw.  252,  669 
Orrick  v.  Boehm,  49  Md.  72,  .  94 
Orvis  t>.  Newell,  17  Conn.  97,  .  434 
Osborn  V.  Cloud,  23  Iowa,  104,  200 
V.  Phelps,  19  Conn.  63.  .  .541 
Osgood  V.  Franklin,  2  Johns. 

Ch.  (N.  Y.)  1,  .       .   .   .237 
V.  Maguire,  61    Barb.   (N. 

Y.)54, 198 

Ostell  V.  Lepage,  5  De  G.  &  8m. 

Otis  V.  Kennedy,  (Mich. )  65  N. 

W.  Rep.  219,     .   .    .  284,  302 
V.  I^rince,  10  Gray,  (Mass. )     • 

581, 39 

Ottumwa  V,  Chinn,  75  Iowa, 

405 451 

Ottumwa,  C.  F.  &  St.  P.  Ry. 

Co.  t;.  McWilliams,  71  Iowa, 

164, 557 

Ould  V,  Washington  Hosp.,  95 

U.  S.  303, 16,  49 

Overdeer  r.  Updegraff,  69  Pa. 

110, 117 

Overman's  Appeal,  88  Pa.  276.  633 
Overseers  v.  Bk.,  2  Gratt.  ( Va.) 

544, 659 

Overstreet  t\  Baxter,  30  Kans. 

55, 441 

Owen  r.  Whitaker,  20  N.  J.  Eq. 

122,     .       ...  122,  130,  134,  137 
Owens  V.  Miss.  Soc.,  14  N. Y.  380,  50 

P.  A.  Co.  v:  Bk.,  23  Abb.  N.  C. 

(N.  Y.)  172, 641 

P.  &  M.  Bank  r.  Walker,  7  Ala. 

926 184 

v.  Willis,' SAla.  770,  '.  .  !  184 
Pace  V.  Pace,  73  N.  C.  119,  .  .  632 
Pach  V.  Geoff roy,  67  Hun,  (N. 

Y.)  401, 460 

Packer  v.  Steward,  34  Vt.  127,  547 
Packington's  Case,  3  Atk.  215,  667 
Page's  Estate,  75  Pa.  87,  .  .  89,  90 
Page  V.  Page,  8  N.  H.  187,  .  .  654 
V.  Way,  3  Beav.  20,  .  .  636 
Paine  v.  Hutchinson,  3  L.  R. 

Ch.  388,  .    .  582 

V.  Ins.  Co.,  11  R  L  411,  .  197 
Painter  v.  Henderson.  7  Pa.  48,  298 
Paist's  Appeal,  (Pa.)  17  Atl. 

Rep.  6,       90 

Fallen  v,  Bk.,  1  Freem.   Ch. 
(Mips.)  419, 426 


760 


TABLK   OF   CASBS. 


PAOl 

Palmer  v.  Bk.,  17  R  I.  627,  .  .  18 
V.  Bate,  6  Moore,  28,  .  .  .  221 
V.  Green,  6  Conn,  14,  .   .     518 

Paper  Co.  v.  Eaton,  66  N.  H. 

.13. 519 

Parntt  v,  Hember,  4  L.  R.  Eq. 
443 '.   .    70 

ParisL  v.  Parish,  3  L.  J.  Ch.  21,    92 

V.  Parish,  32  Beav.  207,  .   .  582 

Park  V,  Press  Co.,  72  Mich.  569,  498 

Parker  v.  Glover,  42  N.  J.  Eq. 

560, 89 

V.  Jones,  67  Ala.  234, 

653,  655,  658 

V.  Knox,  15  N.  Y.  Suppl. 

256, 202 

V,  Linden,  44  Hun,  (N.  Y. ) 

518, 87 

V.  Linden,  113  N.  Y.  28, 

89,101 

V.  Parker,  10  Tex.  83, .  681,  689 

Parkinson's  Appeal,  32  Pa.  455,    87 

Parkman  v,  Welch,    19  Pick. 

(Mass.)  231, 428 

Parmelee  v,  Cameron,  41  N.  Y. 

392, 238 

Parr   v.    Fumbanks,    11    Lea, 

{Tenn.)391, 432 

P&rret  v.  Shaubhut,  5  Minn. 

323, 444 

Parriflh  v.  Koons,  1  Pars.  (Pa. ) 

79, 566 

Parrott  v,  P&lmer,  3  My.  &  K. 

632, 674 

Pftrsell   V.  Thayer,  39   Mich. 

467, 441 

Poisons  V.  Nash,  8  How.  Pr. 

(N.Y.)454, 521 

V.  R.    R.    Co.,  1    Hughes, 

(U.  8.)  279, 200 

V.  Spencer,  83  Ky.  306,  -   .  639 

Pftrtlo  V.  Todd,   17  Can.  Sup. 

Ct.  196 611 

Partridge  v.  Cavender,  96  Mo. 

459        633 

V.  Rubin,"l5  Daly,  (N.  Y.) 

344, 641 

Paschal  V.  Acklin,  27  Tex.  173, 

47,  "51 
Patrick  v,  Horton,  3  W.  Va.  23,  557 
V.  Soars,  19  Fla.  856,  555 

V.  Simpson,   24    Q.   B.   D. 

128, 41 

Patten's  ApT)eal,  45  Pa.  151, 

423.  435 
Patten  r.  Herring,   (Tex.)    29 
&  W.  Rep.  388 633,  635 


Patterson  v.  Caldwell,  124  P^ 

455, 633 

17.  Crawford,  12  Ind,  241,  .  192 
V.  Mercer,  23  Ind.  16,  .  .  .202 
r.  Prior,  18  Ind.  440,  ...  192 
V,  Robinson,  36  Hun,  (N. 

Y.)  622,  . 167 

Patton  V.  Bragg,  113  Mo.  605,  .  S35 
Patty  V.  Pease,  8  Paige  Ch.  (N. 

Y. )  277 434 

P&ui  1;.  Fulton,  25  Mo.  156,  .  .  654 
v.  Hurlbert,  5  Repr.  738,  -  W2 
Paulus  V.  Latta,  93  Ind.  34,  .   .  654 
Pavement  Co.  v,  Wagner,  139 

Pa.  623, 74 

Paxton  t'.  Harrier,  11  Pa.  312, 

428^434 
Payne  v.  Benham,  16  Tex.  364,  S(tt 
v.  Mayor,  4  Ala.  333, 

212,  218,  822 
V.  Miller,  103  111.  442,  .  .  .330 
V,  Payne,  18  Cal.  291,  .  .  .680 
V.  People,  6  Johns.  (N,  Y.) 

xtK),    ...  ■    •    •    •       409 

V,  Turner,  36  Ala.  623,  .  .  303 
V.  Wilson,  76  Iowa,  377,  .  .  830 
v.  Wilson,  74  N.  Y.  348, 

439,  444 
Peabody  v.  Beach,  6  Daer,  (n! 

Y.)  53 il9 

V,  Bloomer,  3  Abb.  Pt.  (N. 
Y.)353,   ........  ^I« 

v.  Fenton,  3  Barb.  Ch.  (N. 

Y.)  451, 64t 

V.  Lewiston,  83  Me.  286|  .  8K0 
Peacock  v.  Evans,  16  Yes.  512, 130 
V,  Spitzelberger,  (Ky.)  29 
S.  W.  Rep.  877,   ..  453,  460 
Peak  V.  Bull,  8  B.  Mon.  (Ky.) 

428, 183,  185 

V.  Hayden,  3  Bush,  (Ky.) 

125, 075 

Pearce  v.  Watts,  20  L.  R.  Eq. 

Peame  v.  Lisle,  Ambl.  75,  .  .     580 
Pearsoll  v,  Chapin,  44  Fa.  9, 

101,  102,  103 
Pearson  v.  Moreland,  15  Miss. 

609, 303 

v.  Quist,  79  Iowa,  54,  .   .  .  326 
t'.  R  R.  Corp.,  62  N.  H.  537.  283 
Poaslee  i\  Collier,  83  Mich.  540, 326 
Peck  r.  Elder,  3  Sandf.  (N.  Y.) 

126, 4«l 

V.  Levinger,  6  Dak.  54,  .   ,  559 

v.  Snow,  47  Minn,  398,  .   .  521 

Peeler  v.  Peeler,  106  N.  C.  628^  388 


TABLB   OF  CASES. 


761 


PAGB 


Peine  v.  Lewis,  64  Miss.  96,  . 
F^irce  v.  Graham,  85  Va.  227, 
Peirs  V.  Peire,  1  Vea  Sr.  621 

669 
Pell  V,  McElroy,  36  Gal.  268, 
Pemberton  v,  Simmons,  100  N 

C.  316, 

Pence  v.  Makepeace,   65  Ind 
345 

V.  Pence,  11  Ohio  St.  290, 

Pendleton  t;.  Dalton,  Phill.  £q 

(N.  C. )  119,    ...       . 

r.  Kinney,  65  Conn.  222, 

Penfield  v.  Tower,  1  N.  Dak 

216, 

Penna.  v.  Bridge  Co.,  13  How 

618, 352 

F^nna.  Ins.  Co.  v.  Austin,  42 

Pa.  257, 

Penna.  Lead  Co.'s  Appeal,  96 

P*ull6, 

Pennell's  Appeal,  20  Pa.  515, 93 

Pennell  v,  Deffell,  4  De  G.,  M. 

&  G.  372, 646 

Pennock*8  Appeal,  14  Pa.  446, . 

Pennoyer  v.  Allen,  56  Wis.  502 

V.  Wadhams,  20  Oreg.  274 

Fenny  v,  Croul,  76  Mich.  471, 

V,  Jackson,  85  Ala.  67,   . 

Penrose  v.  Nixon,  140  Pa.  45, 

People  V.  Barondess,  133  N.  Y 
^9 

V.  Bellevue  Coll.,  60  Hun 


(N.  Y. )  107, 
p.  Bd.,  13 


«.  ±W.,13Barb.(N.Y.)432 
V,  Bd.,  27  N.  Y.  378,  .   . 
V.  Campbell,  72  N.  Y.  496 

73,  74 
V,  Comrs.,  4  Neb.  150,  .  .  74 
V.  Cornell,  47    Barb.    (N 

Y.)  329, 496,500 

V.  Council,  82  N.  Y.  575,  .  467 
V.  Crossley,  69  111.  195,  .  .  136 
V.  Croswell,  3  Johns.  Cas 

(N.  Y.)  354,      ...       .467 
V.  Davison,    4   Barb.    (N 

Y.)  109, 670 

t;.  Dayton,  50  How.  Pr.  (N 

Y.)  143, 222 

V.  Dumar,  106  N.  Y.  602,  .  642 
V.  Fisher,    14  Wend.   (N. 

Y.)  1 406 

V,  Haynes,  11  Wend.  (N 

Y. )  557 642 

V.  Hughes,  137  N."  Y.  29^  !  408 
V.  Kostka,  4  N.  Y.  Crim 

Rep.  429, 407 


622 

297 

676 
657 

441 

335 

118 

541 
49 

89 

387 

655 

450 
120 

659 
299 
451 
19 
25 
300 
450 

408 


PAQK 


513 

74 
74 


People  V,  Law  School,  68  Hun, 

(N.  Y.)  118, 51S 

V.  Lyon,  99  N.  Y.  210,    .   .  642 
17.  Mayor,  32  Barb.  (N.  Y. ) 

102, 354 

V.  Melvin,   2   Wheel    Cr. 

Caa.  (N.  Y.)262^  .  .  .  406 
V.  Moore,  73  III.  132,  ...  136 
V.  Nappa,  80  Mich.  484,  .  136 
V.  Nappa,  89  Mich.  232,  .  136 
V.  R.  R.  Co.,  45  Barb.  (N. 

Y.)63, 364 

V.  Reilly,  38  Hun,  (N.  Y.) 

429, 498,  499,  500 

V.  Remington,   121  N.  Y. 

328, 424,  435 

V.  Richards,  99  N.  Y.  620, 

498,  499,  500 
V,  Simonson,  61  Hun,  (N. 

X .  ^    OOO,   ...  •      .     •     •   Ltjf 

V.  Simonson,  126  N.  Y.  299,    50 
V.  Smith,  10   N.  Y.  State 

Repr.  730, 407 

V.  Trequier,   1  WheeL  Cr. 

Cas.  (N.  Y.)  142,  ....  406 
V.  Vanderbiit,  28  N.  Y.  396, 

353,386 
V.  Walsh,   15  N.  Y.  State 

Repr.  17, 407 

V.  Walter,  68  N.  Y.  403,  .   .467 
V.  Wilzig,  4  N.  Y.  Crim. 

Rep.  40i3      407 

V.  Wood,  121  N.  Y.'522,'  192, 641 
Perceval  v.  Phipps,  2  Yes.  & 

B.  19, 468,  485 

Percival  v.  Hickey,  18  Johns. 

(N.Y.)  257, 195 

Perfect  v.  Lance,  30  Beav.  197,  237 

Perin  V.  Carey,  24  How.  465, 17,  47 

V.  Megibben,  53  Fed.  Rep. 

86 582 

Ferine  Co.  v.  Quackenbush,  104 

Cal.  684, 75 

Perkins  v,  Butler  Co.,  44  Neb. 

110, 207 

V.  Coughlan,  148  Mass.  30,    90 
t;.  Cummings,   66  Vt.  485, 

497,  500 
V,  Dickinson,  3  Gratt.  (Va.) 

335, 636 

V.  Hays,  3   Gray,  (Maas.) 

405, 633 

Pferrot  V,  Perrot,  3  Atk.  94,   .   .671 

Ferry  v.  Mill  Co.,  93  Ala.  364,  .  137 

V.  Truefitt,  6  Beav.  66,   .   .  610 

Peters   v.    Ballistier,    3   Pick. 

(Mass.)  495, 191 


752 


TABLE   OF   CASES. 


PAGB 

Petera  v.  Cartier,  80  Mich.  129,  293 
Peterson's  Appeal,  88  Pa.  397,  .  89 
Petley  v.  R.  K.  Co.,  8  Sim.  483,  673 
Peynado  v,  Peyuado,  82  Ky.  5, 

16,  18 
Pfingst  V.  Senn,  94  Ky.  656, 

449  460 
Phalon   V.    Wright,    5    Phil^ 

(Pa.)  464, 610 

Pharis  v.  Leachman,  20  Ala. 

663, 658 

Phelan  v,  Fitzx>atrick,  84  Wis. 

240 444 

V.  State,  76  AJa.  49,    .498,  500 

Phelps  V.  Conant,  30  Vt.  277,  .  193 

V,  Phelps,    28    Barb.     (JN. 

Y.)  121, 86 

v.  Pond,  23  N.  Y.  69,         .    51 

Philadelphia's  Appeal,  112  Pa. 
■  47Q gy 

Phila!  V.  Elliott,  3Rawle,  (Pft.) 

170, 12,  15 

V.  Girard,  45  Pa.  9,  .  48,  66,  68 
V.  Lockhardt,  73  Pa.  211,  .  219 
V.  Ry.  Co.,  8  Phila.  (Pa.) 
g4g 286 

Phila.  B.  'b!  Club  v.  Hallman, 

8  Pa.  C.  C.  57, 403 

Phila.  Natl.  Bk.  v.  Dowd,  38 

Fed.  Rep.  172,     .    .  657,  658,  659 
Phillips   f.    Alien,    7    Allen, 

(Mass.)  115 674 

V.  Bucks,  1  Vem.  227,  .  .  538 
V.  Ferguson,  85  Va.  509,  88,  94 
t?.  Harrow,  (Iowa,)  61  N. 

W.  Rep.  434,    .  14, 15,  16,  25 
V.  Homfray,   6  L.   R.  Ch.  ' 
770 540 

V.  Kennedy,  139  Ind.  419,  330 
V.  Overfield,  100  Mo.  466,  .  658 
V,  Rhodes,  (Colo.)  40  Pac. 

Rep.  453, 333 

Philpott  V,  Elliott,  4  Md.  Ch. 

273,  .      541 

Phoenix  r.  Clark,  6  N.  J.  Eq. 

447 678 

Phoenix  F.  &  M.  Ins.   Co.  v. 
Shoemaker,  (Tenn.)  31 S.  W. 

Rep.  270, 325 

Piatt t).  Piatt, 2 Disney,  (Ohio,) 

408, 670 

V.  St.  Clair,  6  Ohio,  227,  .  426 
Pickens  v,  Dorris,  20  Mo.  App. 

1, a33,  635 

Pickering  v.  Shotwell,  10  Pa. 

23, 17,  18 

Pierce  t;.  Gardner,  83  Pli.  211,  .  443 


Pierce  v.  Proprietors,  10  R  L 
227 409  488 

Piercy  t;.  Roberts,  1  My.  <&  K.  4|  637 
Pigg  V.  Corder,  12  Leigh,  (Va.) 

69, .660 

Pigot   V.   Bullock,  1  Ves.  Jr. 

479, 674 

Pike  V.  Bright,  29  Ala.  332, 192,  193 
t'.  Sheve,    30  Wkiy.    Law 
Bull.  (Ohio,)  306,    ...  620 
Pike  Mfg.  Co.  v.  Stone  Co.,  36 

Fed.  Rep.  896, 616 

Pillsworth  V,  Hopton,  6  Yes. 

51, 670 

Pinckney  v.   Keyler,  4  K   D. 

Smith,  (N.  Y. )  469,  .  .  .  .  622 
Pine  City  v.  Munch,  42  Minn. 

342, 386 

Pinson  t;. Ivey,  1  Yerg.  (Tenn.) 

296, 666 

Piper  V,  Piper,  38  N.  J.  Eq.  81,  676 
Pitcher    v.     Patrick,     Minor, 

(Ala.)  321, 620 

Pitkin  V.  Mott,  66  Mo.  App. 
401 338 

Pittsburgh  R.  R.  Co.  v.  Mt.  P. 

R.  R  Co.,  76  Pa.  481,  ...  .  181 
Plain  t).  Roth,  107  lU.  688,  426,  430 
Plank's  Estate,  9  Lane.  L.  Rev. 

(Pa.)  249, 633 

Planters'  Bk.  v.  Prater,  64  Ga. 

g09 654  660 

V.  Whittle,  78  Va.  737,  259,'  260 
Piatt  V.  Bright,  31  N.  J.  Bq.  81,  116 
V,  Longworth,  27  Ohio  St 

V.  R  R.  Co.,  65  Fed.  Rep. 

660, 402,  405 

Plummer  v,  Keppler,  28  N.  J. 

Eq.  481, 639 

Plymouth  v.  Bladon,  2  Vem. 

32, 186 

Poertner  v.  Russel,  33  Wis.  193,  673 
Poett  V.  Steams,  28  Cal.  226,  .  439 
Poindexter  v.    Henderson,    1 

Walk.  (Miss.)  176, 670 

Pollard  V.  Bailey,  20  Wall.  620,  165 
V,  P.  Co.,  40  Ch.  D.  346, 

469,  481,  486 
PoUey  V.  Seymour,  2  Y.  &  ColL 

/Wo,  ....  •   •  70|  ©y 

Pollock  V.  Bk.,  7  N.  Y.  274,  .   .684 
V.  Lester,  11  Hare,  266,     .  450 
Pomeroy  v,  Fullerton,  113  Mo. 

440 560,661 

Pool  V.  Higginson,  8  Daly,  (N. 
Y.)  113, 467 


TABLE  OF  CASES. 


763 


PAOl 

Poole  v.  Middleton,  29  Beav. 

646, 582 

Poor  V.  Hazleton,  15  N.  H.  564,  237 

V,  Mial,  6  Madd.  32,    ...    39 

Pope  V.  Curl,  2  Atk.  342,  .  468,  485 

V.  Elliott,  8  B.  Mon.  (Ky.) 
^       Qgg 

Popham'v.  Eyre,  Lofft.  786,  .   .  538 

Port  Clinton  R  R.  Co.  v.  C.  & 

T.  R.  R.  Co.,  13  Ohio  St.  544,  535 

Port  of  Mobile  v.  R.  R.  Co.,  84 

Ala.  115, 352,  393 

Porter  v.  Fox,  6  Sim.  485,  ...    70 

V.  Goble,  88  Iowa,  565,  326,  333 

Portmore  v.  Taylor,  4  Sim.  182, 

237  239 

Post  V.  Hover,  33  N.  Y.  593,  .   '  691 

V.  Rohrbach,  (III. )  32  N.  E. 

Rep.  687, 70 

Potter  V.  Smith,  36  Ind.  231, 

297,  298,  302 

Pott«  t'.  Whitehead,  20  N.  J. 

Eq.  56, 560 

Powell  V.  Atty.  Gen.,  3  Meriv. 

48, 16 

V,  Brewery  Co.,   [1894]  3 

Ch.  449, 618 

V,  Brewery     Co.,      [1894] 

App.  Cas.  8, 618 

V.  Cheshire,  70  Ga.  357,  .  673 

V.  Demming,  22  Hun,  (N. 

Y.)  237, 688 

V.  Furniture  Co.,    34   W. 

Va.  804,  .....  457.  461 

V.  Hogue,  8  B.  Mon.  (Ky.) 
443 520 

V.  Sm'ith,  14  L  r!  Eq.  85,"  542 
Power's  Appeal,  63  Pa.  443,  234,  238 
Power's  Estate,  35  Leg.   Int. 

(Pa.)  68, 23 

Powers  V,  Benedict,  88  N.  Y. 

605, 177,  190 

V,  Heery,   R.    M.    Charlt. 

(Ga.)  623 670 

Powerscourt  v,  Powerscourt,  1 

Moll.  616, 20 

Powrie  t*.  Fletcher,  2  Bay,  (S. 

Car.)  146,  ...  ^ 522 

Powys  V.  Blagrave,  4  De  G.,  M. 

&  G.  448,  . 671 

Prater  v.  Metier,  3  Hawks,  (N. 

C.)628,  . 556 

Pratt  V.  Brett,  2  Madd.  62,  .   .  672 
V.  Copper  Co.,  123  Mass. 

110, 683 

».  Montegriffo,   10   N.    Y. 
Suppl.  903, 403 

48 


PAOl 

Pratt  V.  Philbrook,  41  Me.  132.  189 
V,  Taliaferro,  3  Leigh,  (Va. ) 

4]^y gy 

Pratt  Mfg!  Co.  t?.  Ref.  Co.,  27 

Fed.  Kep.  492, 614 

Pray  t\  Mitchell,  60  Me.  430,  .  583 
Preachers'  Aid  Soc.  v.  Rich,  46 

Me.  552, 24 

Prentice  v.  Janssen,  79  N.  Y. 

478, 96 

Prt'sb.  Ch.  V.  White,  4  Am.  L. 

Reg.  526, ...  200 

Preston  v.  Luck,  27  Ch.  D.  497,  542 
V.  Preston,  95  U.  S.  200,  .  556 
V.  Smith,  26  Fed.  Rep.  884,  670 
Preston  Natl.  Bk.  v.  Purifier 

Co.,  84  Mich.  364 666 

Prewit  V.  Wilson,  103  IJ.  S.  22.  329 
Price  V,  Ch.,  4  Hamm.  (Ohio,) 

V,  Creamery  Co.,  87    Wis. 

OoO,    ...  ......  4d£ 

V.  Maxwell,  28  Pa.  23,   .  17,  18 

t;.  Nesbit,  1  Hill  Ch.   (S. 

Car.)  446, 304 

V.  Winter,  15  Fla.  66,  ...  296 

Price  Baking  Powder  Co.  t\ 

Fyfe,  45  Fed.  Rep.  799,     .   .  612 

Prickett  v.  People,  88  111.  115,  .    14 

Priestly  r.  Adams,  59  Hun,  (N. 

Y.)  380, 612 

t'.  Femie.  3  H.  &  C.  977,    .  189 

Prignon  v.  Ijanssat,  4  Wash. 

St.  199,       329 

Prince  v,  McCoy,  40  Iowa,  533,  356 

Prince    Albert    v.   Strange,    1 

Macn.  &  G.  26,  469,  481,  486 

v.  Strange,  2  De  G.  &  Sm. 

652, 468,481,486 

Pringle  v.  Dorsey,  3  S.   Car. 

N.  8.  502, 67 

Pritchard  v.  Brown,  4  N.  H. 
397 ^7 

Proctor  V,  Cole,  120  Ind.  102.    .  520 
V,  Ferebee,  1  Ired.  Eq.  (N. 

Proffitt  r.  Henderson,  29  Mo. 

Prudential  Co.  r.  Knott,  10  L. 

R.  Ch.  142,  .  .  355,  411,  468,  486 
Pruner  t\  Pendleton,  75  Va.  616,  451 
Pryor  v.  Foster,  130  N.Y.  171, 

187,  647 
Pugh  V.  Holt,  27  Miss.  461,  .  .  442 
Pullis  r.  Robipon,  73  Mo.  201,  .  336 
Pulteney  v.  Warren,  6  Ves.  89,  674 
Purcell  V.  Nash,  1  Jones,  625,  .  672 


754 


TABLE  OF   CASES. 


PAOl 

Purdy  V.  Bullard,  41  Cal.  444,  .  443 

Purinton  v.  R.  R.  Co.,  46  111. 
297 55^ 

Purvis  v.  Sherrod,  12  Tex.  140, 

681,689 

Pasey  v,  Pusey,  1  Ves,  273,  .     580 

Putnam  v.  Russell,  17  Vt.  54,  .  435 

V.  Wise,  1  Hill,  (N.Y.)  234,  192 

Puttman  v.  Haltey,  24  Iowa, 

425, 566 

Pyle's  Appeal,  102  Pa.  317,  .  91,  93 
Pyott's  Estate,  160  Pa.  441,  .   .    89 

Quarles  v.  Lacy,  4  Munf.  (Va.) 

251, 330 

V.  Quarles,  4  Mass.  680,  .   .  238 
Quartz  Hill  Co.  v.  Beall,  20  Ch. 

D.  501, 467,  488 

Queen  v.  Justices,  17  Q.  B.  D. 

598, 642 

17.  Paty,  2  Ld.  Raym.  1105,  395 
Queensberry  v.   Shebbeare,  2 

Eden,  329 485 

Quick  V.  Stuyvesant,  2  Paige 

Ch.(N.Y.)84, 641 

Quinn  v.  Electric  Light  Corp., 

140  Mass.  106, 460 

V,  Shields,  62   Iowa,  129, 

17,  19,  26 

R  V.  Bunn,  12  Cox  C.  C.  316.  .  406 
V.  Bykerdike,  1  M.  <&  Rob. 

179. .406 

V.  Delaval,  3  Burr.  1434,  .  407 
V.  Druitt,  10  Cox  C.  C.  592,  407 
V.  Duffield,  6  Cox  C.  C.  404,  406 
V,  Eccles,  3  Dougl.  337,  .  •  406 
V.  Edwards,  8  Mod.  320,  .  .  406 
V,  Ferguson,  2  Stark.  431,  .  406 
V,  Hammond,  2  Esp.  719,  .  406 
V.  Hewitt,  5  Cox  C.  C.  162,  407 
t;.  Higginson,  2  Burr.  1232,  466 
V.  Mawbe^  6  T.  R.  619,  .  .  406 
V.  Rowlands,  5  Cox  C.  C. 
435    ,   .       407 

v.  Salter,  5  ii;sp.  125,  ...  406 
V.  Stratton,  1  Dougl.  239,  .  197 
V.  Swan,  Fost.  104,  ....  197 
V,  Tower,  4  M.  &  S.  162,  .  .  497 
Race  V,  Weston,  86  111.  91,  539,  540 
Raoine  W.  &  C.  Co.  v.  Roberts, 

64  111.  App.  515, 333 

Radam  r.  C.  M.  D.  Co., 81  Tex. 

122, 611 

Radde  i\  Norman,  14  L.  R.  Eq. 
348 615 


Radford  v.   Folsom,  58  Iowa, 

473, 44a 

Radican  v.  Buckley,  138  Ind. 

582, 452 

Radley  v.  Riker,  80  Hun,  (N. 

Y.)353, 330 

Rafferty  v.  Mallory,  3  Bias.  (U. 

S.)362, 299 

Raggett  V.  Findlater,  17  L.  R 

Eq.  29, 609 

Ragland  t;.  McFall,  137  111.  81, 

257,261 
Raffsdale  v.  Mays,  65  Tex.  255,  655^ 
Ralston  v.  Moore,  83  Ky.  571,  .  441 
Ramsdell    v.    Millerd,    Harr. 

(Mich.)  373, 656 

Rsunsey's    Appeal,    2  Watta, 

(Pa.)  228, 427,429 

Ramsey   v,   Hanlon,  33   Fed. 

Rep.  425 9& 

Randle  v.  Pac.  R.  R.  Co.,  65 

Mo.  325, 456 

Randolph  v.  State,  82  Ala.  627, 

498,  499,  500 
Rankin  v.  Rankin,  36  IlL  293,  .  86 
Ransom's   Estate,    10   N..T. 

SuppL  16L 89 

Ransom  v.  Ball,  7  N.  Y.  SoppL 

238 611 

Ransome  r.  Bentall,  3  Lb  J.  Ch. 

N.  S.  161, 614 

V.  Graham,  47  L.  T.  N.  S. 

218, 614 

Raphael  9.  Reinstein,  164  Mass. 

178, 187 

Rapier  v.  Tramways  Co.,  [1893] 

2  Ch.  588, 459 

Raritan  Twp.  t;.  R.  R  Co.,  49 

N.  J.  Eq.  11, 353 

Ratcliffe  v,  Sangston,  18  Md. 

383 649,  665 

Ratliff  V.  Vandikes,  89  Va.  307, 539 
Rattenbury  v.  Fenton,  Ooop. 

temp.  Brougham,  60,   ...   .  1S4 
Ratzer  v.  Ratzer,  2  Abb.  N.  C 

(N.Y.)  461, 196 

Raub  V.  Tamany,  6  Loz.  L.  Beg. 

(Pa.)  114 453,469 

Rawitzer  v.  Wyatt,  40  Fed.  Rep. 

609, 200 

Ray  r.  Lynes,  10  Ala.  63,  .  463,  459 
Raymond  v.  Russell,  143  Maf«. 

295 468,  487 

Read  v.   Bostick,  6    Homph. 

(Tenn.)  321, 120 

V,  Gail  lard,    2   Deaaa.   (S. 
Car.)  552, 441 


TABLE  OF  CASES. 


755 


PAOl 

Bead  v,  Hodgens,  7  Ir.  Eq.  Rep. 

17, 22 

V.  Howe,  39  Iowa,  553,  .   .  297 
V.  Hutchineon,    3    Camp. 

V.  Moeby,  87  Tenn.  759, 

232,  235,  239,  331 
V.  Williams,  125  N.  Y.  560, 

94,  101,  692 
Reading  v,  Blackwell,  Baldw. 

(U.  SO  166, 90 

Reddaway  v.  Banham,  [1896] 

A.  C.  199, 618 

V,    Bentham    Hemp-Spin- 
ning Co.,  [1892]  2  Q.  B. 

639, 618 

Redmavne  v.  Forster,  2.L.  R. 

Eq.467,      441 

Reed  v,  Cline,  9  Gratt.   (Va.) 

136, 308 

V.  Lowe,  8  Utah,  39,  .  .  .  557 
V,  Mellor,  122  Pa.  635,  .  .  95 
V.  Reed,  93  N.  C.  462,  ...  556 
V,  Rudmun,  5  Ind.  409,  .  .  538 
Reese's  Appeal,  122  Pa.  392,  .  581 
Reese  v.  Muman,  5  Wash.  St. 

373, 189 

Reeves  V.  Chambers,  67  Iowa, 

81 522 

V.  Howes,  104  Ind.  435,  .   .  534 
Reg.  V.  Harris.  Cro.  Eliz.  261,  .  196 
V.  Labouchere,  12  Q.  B.  D. 

320. 467 

Reichwald  v.  Commercial  Hotel 

Co.,  106  111.  439, 257 

Reid    Ice  Cream  Co.  v,  Ste- 
phens, 62  111.  App.  334.     .   .  402 
Reigard  v.  McNeil,  38  111.  400,  444 
Rei^le  v.  Leiter,  8  Md.  405,  .   .  428 
Reilly  v.   Freeman,  37  N.  Y. 

Suppl.  570, 684 

Remington  v,  Higgins,  54  Cal. 

620,  441 

Remmel  v.  Townsend,  83  Hun, 

(N.  Y.)  353, 189 

Rendall  v.  Blair,  45  Ch.  D.  139, 

501,  504,  506,  609 
Renihan  v,  Wright,  125  Ind. 

536, 469,  488 

Renner  v,  Marshall,  1  Wheat. 

215, 195,  197 

Repetti  v.  Maisak,  6  Mackey, 

(D.  C. )  366 559 

Reynolds  r.  Everett,  144  N.  Y. 

189, 356.  412 

V.  Tooker,  18  Wend.  (N.  Y. ) 
591, 434 


Pi.OB 


Rhodes  v.  Dunbar,  67  Pa.  274, 

451,456 
V,  Wood,  93  Tenn,  702,  .   .  339 
Rice  t.  Bixler,  1  W.  &  S.  (Pa.) 

445, 96 

v.  Cleghom,  21  Ind.  80, 

297  298 
V.  Lowan,  2  Bibb,(Ky.)  149, 596 
V,  Rawlings,  Meigs, (Tenn.) 

496, 539 

V.  R   R   Corp.,  12  Allen, 

(Mass.)  141, 38 

Rich  V,  Whitefield,  2  L.  R  Eq. 

583, 78 

Richards  v,  Atty.  Gen.,  13  Jur. 

197, 116 

V.  Fisher,  8  W.  Va.  55,  .  .  443 
1^.  Holt,  61  Iowa.  529,  .  .  451 
V.  Ins.  Co.,  43  N.  H.  263, 

252,261 
V.  Reed,  6  Misc.  Rep.  (N. 

Y.)  217, 520 

Richardson  v.  Green,  133  U.  S. 

30, 266 

r.  Justices,  11  Gratt.  (Va.) 

190, 599 

V,  Knight,  69  Me.  285,    ..  690 
V.  Works,  78  Ind.  422,    .  .  194 
Richelieu  Hotel  Co.  v.  Miller, 

50  111.  App.  390, 663 

Richmond  v.  Davis,  103  Ind. 

449, 47 

Richmond  Co.  v.  Tayloe,  Gilm. 

(Va.)336, 14 

Rickard  v,  Robson,  31 L.  J.  Ch. 

897, 23 

Riddlesberger  v.    Mentzer,    7 

Watte,?  Pa.)  141, 114 

Rider  v.  Johnson,  20  Pa.  192,  .  515 
V.  Mason,  4  Sandf.  Ch.  (N. 

Y.)351, 639 

Ridgeway  v,  Ridgeway,  84  Ga. 

25, 297 

V.  Underwood,  67  111.  419, 

95  96 
Rife  V.  Gever,  59  Pa.  393,  ...  '633 
Rigg  V,  Schweitzer,  170  Pa.  549,  299 
Riggs  V,  Palmer,  115  N.  Y.  506,  642 
Kighton  V,  Righton,  36  L.  J. 

Ch.  61, 116 

Riley  r.  Stallworth,  56  Ala.  481,  520 
v.  Vaughan,  116  Mo.  169, 

245,  327,  333,  338 
Rillet  V.  earlier,  61  Barb.  (N. 

Y.)436 612 

Rinehart  v,   Harrison,  Baldw. 
(U.S.)  177, 90,96 


756 


TABLE  OF  GASES. 


PAGK 

Ring  V.  Ashworth,  3  Iowa,*  452,  542 
Binggenberg  v.  Hartman,  124 

IndL  186, 518 

Rio  Grande  R.  R  Co.  v.  Browns- 
ville, 45  Tex.  88,  .    .   .      354,  386 
Ripley  v.  Gage  Co.,  3  Neb.  397,  212 
Rippon  V.  Norton,  2  Beav.  63,  .  636 
Ritch  v.  Eichelberger)  13  Fla. 

169, 419.  424 

Ritchie  v.  Moore,  5  Munf.  ( Va. ) 
388 522 

Rizer  r.  Gillpatrick,  16  Kans. 

5^ 297 

r.  Perry,  58  Md.  112,  ...  93 
Roach  V.  Caraffa,  85  Cal.  436,  .  658 
Robb  V.  Brewer,  60  Iowa,  539,  .  338 

V.  La  Grange,  158  111.  21,   .  452 

V.  Roelker,  66  Fed.  Rep. 

23, 191 

Robbins    v.    Bates,  4    Cash. 

(Mass.)  104,  ....  290,  302 

V.  Brooks,  42  Mich.  62,  .  .  522 
Roberge  v,  Winne,  144  N.  Y. 

Roberts  v,  Bk.,  il  Wash.  550,  .  272 
V,  Campbell,  59  Iowa,  675,  552 
V.  Clarke,  18  L.  T.  N.  S.  49,  450 
V,  Donovan,  70  Cal.  108,  .  519 
V.  Ely,  113  N.  Y.  131,  .  .  .  641 
V,  Evans,  43  Cal.  380,  ...  194 
V,  Mansfield,  38  Ga.  452, 

195,  660 
t;.  Roberts,  65  N.  C.  27,  .  .  297 
V.  Sheldon,  8  Biss.  (U.  S.) 

398,      611,  614 

V,  Stevenson,  84  Me.  325,  .  633 
Robertson  v,  Alford,  21  Miss. 

509, 596 

V.  Berry,  50  Md.  591,  ...  608 

V.  Johnston,  36  Ala.  197,    .  632 

V.  Meadors,  73  Ind.  43,  670,  675 

Robeson^s  Apppal,  117  Pa.  628,  429 

Robinson  v.  Attrill,  66  How. 

Pr.  (N.Y.)121,  ...  .169 
V,  Bk.,  1  L.  R.  Eq.  32,  .  .  583 
V.  Baugh,  31  Mich.  290,  449, 460 
t'.  Beall,    3  Yeates,   (Pa.) 

267 520,  523 

t^.  Burton,  2  Houst.  (Del.) 

62, 523 

t;.  Clark,  76  Me.  493,  ...  326 

V.  Dauchy,  3  Barb.  (N.  Y. ) 
2Q 542 

1^.  Kettietas,  4   Edw.  Ch. 

(N.  Y.)67 560 

V,  Preswick,  3  Edw.  Ch, 

(N.  Y.)  246, 673 


PAOB 

Robinson  t;.  Robinson,  19  Beav. 

494, 86,95,96 

t;.  Smith,   7  N.  Y.  Suppl. 

38, 451 

V.  Stevens,  93  Ga.  535,  .  ■  325 
Roca  v.  Byrne,  145  N.  Y.  182,  .  659 
Roche  V,  O'Brien,  1  BalL  &  B. 

3:^, 239 

Rochester  v,  Yesler,    6  Wash. 

114, 557 

Rochford  v.  Hackman,  9  Hare, 

475, 632 

Rockford  v.  Creswick,  1  Bro. 

P.  C.  171, 638 

Rockwell  t'.  Lawrence,  6  N.  J. 

Eq.  190, 552 

Rodenhaupen  v.   Craven,    141 

Pa.  546,  .  .       452 

Rodennund  v.  Clark,  46  N.  Y. 

354, 187,  188,  196 

Rodgers  v.  Rodgers,  11  Barb. 

(N.  Y.)  595, 664 

Rodman  v.  Zilley,  1  N.  J.  Eq. 

320 538 

Rogers  v,  Bonnett,   (Okl.)  37 

Pac.  Rep.  1078,    .   .  165,  166 
V,  Danfortn,  9  N.  J.  Eq. 

^oVf,  •    .        «    •    .    .    .  44cf ,  4o3 

V,  Greenbush,  57  Me.  441,  193 
V.  Hoekins,  15  Ga.  270.  .  .  181 
V,  McMillen,  6  Colo.  App. 

14, 622 

V,  Meyers,  68  111.  92,  .  .  .430 
V.  Mitchell,  41  N.  H.  154,  538 
17.  Parham,  8  Ga.  190,  .  .  194 
V.  Thomas,  2  Keen,  8,  .  11,  16 
V.  Verlander,  30  W.  Va. 

619, 321 

V,  Vosburgh,  4  Johns.  Ch. 
(N.  Y.)84,    .   .   .   .181,182 
Rogers  Mfg.  Co.  r.  Rogers,  58 

Conn.  356,     404 

Roland  v.  Miller,  100  Pa.  47, 

79,87,90,91 
Rolfe  V.  Gregory,  4  De  G.,  J.  A 

S.  576, 656 

V.  Rolfe,  15  Sim.  88,  .  .  .401 
Rollins  V,    Carnage    Co.,    80 

Iowa,  380, 259 

r.  Hinks,  13  L.  R  Eq.  355, 

487,488 
Rollins  Tnv.  Co.  v.  George,  48 

Fed.  Rep.  776, 581 

Rome   Exch.    Bk.  r.   Eamea, 

4  Abb.  App.  Dec.  (N.  Y.)  99,  632 
Rooke  v.  Dawson,  [1895]  1  Cb. 
480, 601 


TABLE  OF  CASES. 


757 


PAOK 

Roop  V,  Herron,  15  Neb.  73, .  .  213 
Roosevelt  v.  Roosevelt,  4  N.  Y. 

Suppl.  901, 691 

Root's  Estate,  8  LAnc.  L.  Rev. 

(Pa.)  153, 633 

Roott.  King,  7  Cow.  (N.  Y.) 
gl3 4^7 

Roots  V,  Snelling,  48  L.  T.  N. 

S.  216, 539 

Rose  V,  Foord,  96  Cal.  152,  .  .  597 
r.  Jeasup,  19  Pa.  280,  ...  110 
V,  Rose,  4  Abb.  App.  Dec. 

CN.  Y.)  108, 50 

Roseboom  v,  Whittaker,    132 

111.  81, 259,  261 

Rosenberg  v.  Frank,  58  Gal. 

387, 689 

Ross  V.  Butler,  19  N.  J.  Eq.  294,  449 
V.  Drake,  37  Pa.  373,  .  .  92,  93 
V,  Knight.  4  N.  H.  236,  .  .  519 
V.  Mitchell,  28  Tex.  150,  .  443 
V.  Pearson,  21  Ala.  473,  .  .  521 
V.  People,  5  Hill,  (N.  Y.) 

294, 642 

t?.  Purse,  17  Colo.  24,  .  552,  554 
t;.  Ry.  Co.,  1  Woolw.  (U. 

S.)26, 581 

RoBseau  v,  Troy,  49  How.  Pr. 

(N.  Y.)  492, 488 

Roth  V,  Palmer,  27  Barb.  (N. 

Y.)  652 192  194 

Rothell  v!  Grimes,  22  Neb.  526,  213 
Rothgeb  V.  Mauck,  35  Ohio  St. 

503, 690 

Rothschild  v.  Mack,  115  N.  Y. 
1 ....  192  641 

Rouse  V.  Bk.,  46  Ohio  St  493^ 

258,  261 
Routh  t'.  Webster,  10  Beav.  561, 

469,  486 
Rowbotham  v,  Jones,  47  N.  J. 

Eq.  337 449,  453,  459 

Rowe  ?'.  Bridge  Corp.,  21  Pick. 

(Mass. )  344,  ....  a53,  355,  391 
Rowton  r.  Rowton,  1  Hen.  & 

M.  (Va.)  92, 114 

Rov  V,  Monroe,  47  N.   J.  Eq. 

356 90 

Royal   Baking  Powder  Co.   v, 
Raymond,  70  Fed.  Rep. 

376 613 

».  Sherrell,  93  N.  Y.  331,  .  613 
Royle  V.  Wynne,  Cr.  &  Ph.  252,  180 
Rozek  V.  Kedzinski,   87  Wis. 

525, 335,  432 

R.  R.  Co.  V.  Gaines,  97  U.  8. 
697, 153 


PAOK 

R  R.  Co.  t*.  Humphreys,  145 

U.  S.  86,     163 

V.  Morrow,  87  Tenn.  406,  .  153 
V.  Prudden,  20  N.  J.  Ikj. 

530, 391 

V.  Speer,  32  Ga.  550,  .  534,  535 
V,  Washburn,  25  Ind.  259,  535 
V.  Watson,  26  Ind.  50,  .  .  535 
V.  Wvthes,  1  K.  &  J.  186,  .  535 
Rodd  V,  Hagan,  86  Ky.  159,  .  .  639 
Rudershausen   v,  Atwood,   19 

III.  App.  58 325 

Rudolph  V.  Underwood,  88  Ga. 
f\Qi       ,   ,    ,   ,  301  518 

Ruffin  V.  Ruffin,  il2  N.  C.  102,  689 
Rugely  V.  Robinson,   10  Ala. 

702 632 

Rumble  v.  Heygate,  18  W.  R. 

749, 656 

Rumford    Chem.    Works     v, 

Muth,  35  Fed.  Rep.  524,  .   .  611 
Rummens  v,  Robins,  3  De  G., 
J.  &  o.  88,   ......       •      559 

Runnells  v.  Bosquet,  60  N.  H.  38,  221 
Ruple  V.  Bindley,  91  Pa.  296, 

212,  218,  219 
Ruppel  V.  Schlegel,    55  Hun, 

(N.  YJ  183, 691 

Ruse  V,  Bromberg,  88  Ala.  619,  333 
Rush  V.  State,  20  Ind.  432,  .  .  434 
V.  Thompson,  112  Ind.  158,  521 
Rusk  V.  Newell,  25  III.  226,  .  .  654 
Russell  V.  Allen,  107  U.  S.  163, 

11,  17,  51,  59 
V.  Alvarez,  5  Cal.  48,  .  .  .  191 
t;.  Bk.,  47  Minn.  286,  ..  .  672 
V,  Grinnell,  105  Mass.  425,  .  633 
V,  Howard,  2  McLean,  (U. 

S. )  489, 427 

V.  Kellett,  3  Sm.  &  G.  264,  .    62 
V.  McCall,  141  N.  Y.  437,  .  200 
V,  Popham,     4    Ch.    Dec. 
(N.  Y.)80,     .  452,459 

Rutan  V.  Crawford,  45  N.  J.  Eq. 

99 560 

Rutherford  v.  Stamper,  60  Tex. 

447, 298 

Rvan  V.  Barger,  16  III.  28,  .  .  519 
V.  Brant,  42  III.  78,  ...  187 
r.  Davip,  5  Mont.  505,  .  .  556 
V,  Dox,  34  N.  Y.  307,  ...  444 
V,  Doyle,  31  Iowa,  53,  .  .  656 
Ryden  r.  Jones,  1  Hawks,  (N. 

C.)497, 303 

Ryder  r.   Loomis,   161    Mass. 

161, 5.55 

Ryle  r.  Brown,  13  Price,  758,  .  237 


758 


TABLE   OF   CASES. 


PAOB 


St.  Albyn  v.  Harding,  27  Beav. 

11, 236 

St.  James'  Church  v,  Arrington, 

36  Ala.  546, 462 

St.  Johnsbury  t;.  Morrill,  55  Vt. 

165, 185 

St.  Louis  V,  Clemens,  42  Mo. 

69, .   .219 

St.  L.  C.  &  Mfg.  Co.  V.  Eclipse 

Co.,  58  Mo.  App.  411,     ...  618 
St.  L.,  F.  8.  &  W:  R.  R.  Co.  v. 

Chenault,  36  Kans.  51,  .   .   .  271 
St.  L.,  I.  M.  &  S.  Ry.  Co.  v. 

Beidler,  45  Ark.  17,    ....  559 
St.  L.  Stamping  Co.  v.  Piper, 

12  Misc.  Rep.  (N.  Y.)  270,    .  618 
St.  L.  Union  Soc.  v.  Mitchell, 

26  Mo.  App.  206, 653 

Sabin  v.  Columbia  Fuel  Co.,  25 

Oreg.  15, 260,  261 

Sadler  v.  Robins,  1  Camp.  253,  199 
Sager  v.  Tupper,  38  Mich.  258,  521 
Sacitary  v.  Hyde,  1  Vern.  456^  428 
Sanlert;.  Signer,  44  Barb.  (N. 

Y. )  606       444 

Sahnon  v.'ciagett,  3  Bland  Ch. 

(Md. )  125, 673 

V.  Wooton,  9  Dana,  (Ky.) 

422 198 

Salter  v.  Bradshaw,  26  Beav. 

161, 236,  239 

V.  Cavanagh,     1     Bru.    & 
Walsh,  668,    ......    41 

V,  Farey,  12  L.  J.  Ch.  N.  S. 

411 14 

Saltmarsh  v.    Beene,    4    Port. 

(Ala.)283, 303 

Saltoustall  v.  Sanders,  11  Allen, 

(Mass. )  446, 13,  14,  34 

Salusbury  v,  Denton,  3  K.  &  J. 

529, 35 

Sample  v.  Hale,  34  Neb.  220,  .  212 
Sampson  v.  Shaw,  19  Mo.  App. 

274 190 

V.  Smith,  8  Sim.  272,  '  .  .  451 
Samuel  v.    Ellis,   12    B.    Mon. 

(Kv.)479, 639 

V.  Salter,    3    Mete.    (Ky. ) 

259, 639 

V,  Samuel,  4  B.  Mon.  (Ky.) 
245 9Q 

San  Diego  r.  R.  R  Co.,  44  Cal. 

106, 283 

San  Diego,  O.  T.  &  P.  B.  R.  R. 

Co.  V.  Beach  Co.,  (Cal. )  44  Pac. 

Rep.  333, 284 

Sanders  «.  Cook,  22  Ind.  436,  .  433 


Sandman  v.  Seaman,  84  Hun, 

(N.  Y.)337, 332 

Sandon  v.  Hooper,  6  Beav.  246,  673 
Sanford  v.  Lackland,  2  DilL  (U. 

S. )  6, 632 

Sanford  F.  &  T.  Co.  v.  Howe, 

157  U.  S.  312,  ....  256,  260 
Sanger  v.  Wood,  3  Johns.  Ch. 

(N.  Y.)  416,  .  .  177,  181,  186,  188 
Sank  V.  S.  S.  Co.,  5  Phik.  499, .  583 
Sanquirico  v.  Benedetti,  1  Barb. 

(N.  Y.)  315, 401,  403 

Sargent  v.  R.  R  Co.,  48  Kluis. 

672, 219,  538 

Saunders's  Case,  5  Rep.  12,  .   .666 

Saunders  v.  Dehew,  2  Vern.  271, 655 

V,  Frost,  5   Pick.    (Mass.) 

275, 196 

Savage's  Case,  1  Salk.  291,  .  .  195 
Savage  v.  Burnham,  17  N.  Y. 

561, 91 

V,  Taylor,  Cas.  temp.  Tal- 
bot, 234, 538 

Savery  v.  King,  5  H.  L.  Cas. 

627,  .. 239 

Savile  v.  Kilner,  26  L.  T.  N.  S. 
277 45X 

Sawtelle  v.  Ripley,  85  Wis.  72, .  692 
Sawyer  v.  Wallace,  47  Minn. 

395, 556 

Saxby  v.  Easterbrook,  3  C.  P. 

Saver's  Appeal,  79  Pa.  428,  .  .  79 
8.  *B.  L.  Co.  V.  Ott,  142  U.  S.  623, 642 
Schaefer's  Estate,  10  Pa.  C.  C. 

100, 297 

Schaeffner's   Appeal,  41  "Wis. 

260, 687 

Schauffert's  Estate,   74   Hun, 

(N.-Y.)  352, 94 

Scheerer  v.  Agee,  (Ala.)  17  So. 

Rep.  610, 653 

ScheU's  Estate,  15  P&.  0.  C, 

372, 70,635 

Schenk  v,  Schenk,  10  N.  J.  L. 

276 196 

Schiffer  v.  Dietz,  83  N.  Y.  300,  188 
Schilling  r.  Mullen,  55  Minn. 

222 218 

Schleicher  r.  Waiker,  28  FTa. 

680, 419 

Schlessinger  r.  Mallard,  70  Oal. 

326, ....    -    68 

Schloss  r.  Hewlett,  81  Ala.  266,  221 
Schmeddingr.  May,  85  Mich.  1,  498 
Schmeling  i\  Kriesel,  45  Wis. 

325, 552 


TABLE  OF  CASES. 


759 


PAOB 

tSchmidt  v,  Braunn,  10  La.  An. 

26, 202 

V.  Brieg,  100  Cal.  672,     .   .  609 
V.  Hess,  60  Mo.  591,    .   .  24,  49 
Schofield  V.  Henderson,  67  Ind. 

258, 167,  168 

SchoUe  V.  SchoUe,  113  N.  Y. 

School  Dist.  V.  Bk.,  102  Maes. 

174, 195,  660 

Schoole  V.  Sail,  1  Sch.  &  Lef. 

176, 184 

4Schroeppel  v.  Comig,  6  N.  Y. 

107, 192 

Schufeldt  V,  Smith,  31  S.  W. 

Rep.  1039, 240 

<SchuIenberg  v.  Harriman,  21 

Wall.  44, 38 

Schulting  V.  Schulting,  41  N.  J. 

Eq.  130, 666 

Schuyler  v,  Curtis,  147  N.  Y. 

434, 462 

Schwanebeck  v.  Smith,  77  Md. 

314, 656 

Schweitzer  v,  Weiber,  6  Rich. 

L.  (S.  Car.)  159, 193 

Scott's  Estate,  137  Fa.  454, 

118,  120 
Scott  V.  Bupch,  6  Harr.  &  J. 

(Md.)67, 303 

V.  Cheatham,  78  Va.  82,  .  .  432 
V.  Firth,  4  F.  &  F.  349,  .  .  460 
V.  Gallagher,  14   S.   <Sb  R. 

(Pa.)  333, 657 

V.  Gamble,  9  N.  J.  Eq.  218, 

297,301 
V.  Nevius,  6  Duer,  (N.  Y. ) 

672. 638 

«.  Oil   Co.,    (Ala.)   19  So. 

Rep.  71, 613 

V.  Scott,  9  L.  R.  Jr.  367,  .  .  120 
V.  Shiner,  27  N.  J.  Eq.  185,  539 
V.Trent,  1   Wash.    (Va.) 

77 522 

V.  Tyler,  2  Bro.  C.  C.  431,  .  106 
V,  Umbai^ger,  41  Cal.  410,  .  297 
V.  Webster,  50  Wis.  53,  .   .  673 
Scribner  v.  Chase,  27  111.  App. 

36, 500 

Scrogynns  v,  Hoadley,  56  Ga. 

165, 443 

'Scudder  r.  Trenton,  1  N.  J.  Eq. 

694, 449 

V,  Vanarsdale,  13  N.  J.  Eq. 

109, 86 

■Scull  V.  Jemigan,  2  Dev.  &  B. 
Eq.  (N.  C.)  144,  .   .   .   .  118,  119 


PAOE 

Seaburn  v.  Seabum,  15  Gratt. 

(Va.)423, 11,50 

Searight  v,  Stokes,  3  How.  151,  382 

Searle  v.  Chapman,  121  Mass. 

19, 432 

Sears  v.  Chapman,  158  Mass. 

400, 16,  59,  60 

V,  Choate,  146  Mass.  395,  .  635 

Seaeongood  v.  Ware,  (Ala.)  16 

So.  Rep.  51, 338 

Seaver   v.  Dingley,  4  Greenl. 

(Me.)  306 201 

Seavey    v.    Potter,   121    Mass. 

297, 187 

Second  Natl.  Bk.  v.  Iron  Works, 

81  Wis.  151, 326 

Secor  V.  R.  R.  Co.,  7  Biss.  (U. 

S.)513, 413 

Secord  v.  Secor,  18  Abb.  N.  C. 

(N.  Y.)80, 469,489 

Security  Co.  v.  Cone,  64  Conn. 

579, 636 

V.  Pratt,  65  Conn.  161, 

689,  692,  693 

Sedgwick  v.  Place,  25  L.  T.  N. 

g^  307 334 

V.  Tucker,  90  Ind.  271,  .  .  326 
Seeley  v,  Jago,  1  P.  Wms.  389,  96 
Seevers  v.  Clement,  28  Md.  426,  198 
Seibert's  Appeal,  18  W.  N.  C. 

(Pa.)  276, 23 

Seifried  v.  Hays,  81  Ky.  377, 

448,461 
Seixo  V.  Provezende,  1  L.   R.» 

Ch.  192 615,  616 

Selchow  V,  Baker,  93  N.  Y.  59, 

612,  617 
Sellers  v.  Sellers,  35  Alar.  235, .  689 
Sells  t;.  R.  G.   &   C.    Co.,  72 

Miss.  590 164,  260,  282 

Selway  v.  Fogg,  5  M.  &  W.  83,  194 
Selz  V.  Collins,  55  Mo.  App.  55,  200 
Semmes  v,  Mott,  27  Ga.  92,  .  .  182 
Senter  v.  Whitaker,  66  Tex 

624 

Sessions  r.   Elwell,  24   N.  Y 


Suppl.  599, 

Eut  V. 
262, 


Sewair  V.  Roberts,  115  Mass 


Sewell  V.  Walker,  12  Jur.  1041 
Sewing  Machine  Co.   r.   Mfg, 

Co.,  14  Daly,  (N.Y.)  116,  . 
Sexton  t'.  Wheaton,  8  Wheat 

Seymore  v.  Rice,  94  Ga.  183, 
Seymour  v.  Cem.  Assn.,  144  N 
Y.  333, 


520 

584 


36 
236 

618 

329 
207 

262 


760 


TABLE  OF  CASES. 


PAGE 

Seymour  v,  Delancey,  6  Johns. 
Ch.  (N.  Y. )  222,   ...   .  634 
V,  Freer,  8  Wall.  202,  ..   .    91 
Shaf to  V.  Adamfl,  4  Giff .  492,    .  239 
Shaftsbury'a  Case,  2  State  Tr. 

615,  1  Mod.  144, 395 

Shallenberger  v.  Ashworth,  25 

Pa.  152, 95,  96 

Shankland's   Appeal,    47    P^ 

113 633 

Shard  v.  Shard,  14  Ves.  348,  .  .  116 
Sharp  V,  Leach,  31  Beav.  491, 

236,  239 
Sharpley  v.  Forwood,  4  Harr. 

(Del.)  336 94 

Shaw  V.  Chambers,  48  Mich. 

359, 87 

V,  Fisher,  2  De  G.  &  Sm. 

11, •  ...  582 

V.  Hoadley,8Blackf.(Ind.) 

165, 121 

V,  Manchester,  84  Iowa,  246, 

331  333 
t;.  Spencer,  100  Mass.  389^  657 
V.  Swiftj  1  Ind.  565,    .  296,  297 
Shaw  Stocking  Co.  v.  Mack,  12 

Fed.  Rep.  707, 614 

Shee  V,  Hale,  13  Yes.  404,  ...  636 
Sheehy  v.  Life  Assur.  Co.,  3  C. 

B.  N.  S.  597, 199 

Sheldon  v.  Barnes,  2  Ves.  Jr. 

477, 93 

V.  Carter,  90  Ala,  380,     .   .  444 
•  V,  Rice,  30  Mich.  296,  ...  299 
r.  Stockbridge,  67  Vt.  299, 

14,  17,  24 
V.  "Woodbridge,     2     Root, 
(Conn.)  473,  ...  295 

Shelley  v,  Nash,  3  Madd.  235,  .  236 
Shelmerdine  v.  Welsh,    (Pa.) 

47  Leg.  Int.  26, 586 

Shelton  v.  Church,  10  Mo.  774,  556 
Shepherd's  Estate,  8  Pa.  C.  C. 

520, 79,  121 

Shepherd  v.  Fisher,  17  Ind.  229,  299 
r.  Gillespie,    5  L.   R.   Eq. 

293*,       582 

V.  M'Evers,  4  Johns.   Ch. 

(N.  Y.)  136, 656 

Sheppard  v.  Murphy,  2  Ir.  R. 

Eq.  544 584 

V.  Stuart,  13   Phiia.    (Pa.) 

117, 613 

Sheridan  r.  Sheridan,  136  Pa. 

14, 92 

Sherman  v,  Crosby,  11  Johns. 
(N.Y.)70, 519 


Sherrill  v,  Conner,  107  N.  C. 

Sherron  v,  Acton,  (N.  J.)  18 

Atl.  Rep.  978, 431 

Sherry  v.  Perkins,  147   Mass. 

212, 355,  411 

Sherwood  v,  Andrews,  5  Am. 

L.  Reg.  N.  S.  588,    ...  617 

V,  Hammond,     4     Blackf. 

(Ind.)  504, 197 

Shibla  V.  Ely,  6  N.  J.  Eq.  181,  .  656 

Shields  v.  Thomas,  71  Miss.  260, 

658,659 

Shillaber  v,  Robinson,  97  U.  S. 
gg 441 

Shine  v,  Redwine,  30  Ga.  780,  .  303 

Shinkle  v,  Bristow,  95  Ky.  84,  656 

Shipman  v.  Campbell,  79  Mich. 

g2      554 

v.  RolUns',  h  Hun,  (N.Y.) 

Shippen  v,  Stokes,  42  Ala.  255,  218 
Shirey  v,  Musgrave,  29  W.  Va. 

Shirley  v.  Stratton,  1  Bro.  C.  C. 

440, 540 

Shivers  v,  Latimer,  20  Ga.  737,  117 
Shiverv  v.  Streeper,  24  Fla.  103,  452 
Shotts  w.  Boyd,  77  Ind.  223,  .  518 
Shotts  Iron  Co.  v.  Inglis,  7  App. 

Cas.518, 448 

Shotwell  V.  Mott,  2  Sandf.  Ch. 

(N.Y.)  46, 11,14 

Shreve  v.  Black,  4  N.  J.  E}q. 

177, 675 

Shrewsbury  v.  Hornby,  5  Hare, 

406, 19 

Shunk's  Appeal,  2  Pa.  304,  .  .  435 
Sibbering  v.  Balcarras,  3  Die  G. 

&  S.  735, 239 

Sibley  r.  Baker,  23  Mich.  312,  .  427 
Siegert  v,  Abbott,  61  Md.  276, 

614,  615 
V,  Findlater,  7  Ch.  D.  801, 

615,  616 
Sikes  » .  Lister,  5  Vin.  Abr.  541, 

pi.  28, 112 

Sill  V.  Blaney,  159  Pa.  264,  .  .  92 
Sillick  ?'.  Mason,  2  Barb.  Ch. 

(N.Y.)  79, 638 

Silsbv  Mfp.  Co.  t'.  Allentown, 

1.53  Pa.  319, 76 

Silva  t\  Garcia,  65  Cal.  m\, 

67.%  676 
Silver  v,  Whitmore,  45  111.  224,  497 
Silverthorn  v.  McKinster,   12 

Pa.  67, 293,298- 


TABLE  OF  CASES. 


761 


PAQS 

Silver  Lake  Bk.  v.  North,  4 

Johns.  Ch.  (N.  Y.)  370.    .   .  429 
Simonds  v,  Simonds,  112  Mass. 

157, 116 

Simpson  v.  Cook,  24  Minn.  180,  639 
V.  Sadd,  16  C.  B.  26,    .   .   .  181 
t;.  Welcome,  72  Me.  496,    .    20 
Simmons  v.  Burrell,    8   Misc. 

Rep.  (N.  Y.)  388,    .  689,  692 
V.  Hendricks,  8  Ired.  Eq. 

(N.C.)84 689 

V,  Norton,  7  Bing.  640,   .   .  668 
Simmons  Med.  Co.  v.  Drug  Co., 

93  Tenn.  84, 609 

Sims   i\  Quiulan,    16  Ir.   Ch. 

Rep.  191, 64 

Singer  v.  Scott,  44  Ga.  659,    .   .  181 
Singer  Mfg.  Co.  v.  June  Mfg. 
Co.,  41  Fed.  Rep.  208, 

604,  608,  618 
V.  Kimball,  10  Scot.  L.  R. 

173, 618 

Singstack  v.  Harding,  4  Harr. 

&J.  (Md.)  186, 297 

Sinnett  v.  Herbert,  12  L.  R.  Eq. 

201, 62 

V.  Herbert,  7  L.  R.  Ch.  232, 

19,47 
Sinsheimer  v.  Garment  Work- 
ers,  77  Hun,   (N.  Y.)  215, 

408,  413 
Sisson  V,  Giles,  3  De  G.,  J.  <& 

S.  614, 96 

Siter  V.  M'Clanachan,  2  Gratt. 

(Va.)  280, Ill 

SkiUman  v.  Skillman,  15  N.  J. 

Eq.  388, 300 

Skinker  v.  Smith,  48  Mo.  App. 

91, 522 

Skinner  v,  Bk. ,  4  Allen,  ( Mass. ) 
290 654 

Slade'v.  Patten,  68  Me.  380,  .   .  690 
v.  Van  Vechten,  11  Paige 
Ch.  (N.  Y.)  26,    .       .   .267 
Slattery  v.  Wason,  151  Mass. 

266, 635 

Slaughter  v.  Culpepper,  44  Ga. 

319, 114 

Slavens  r.  Drug  Co.,  128  Mo. 

341, 243 

Sledd    V.  Carey,  11  B.    Mon. 

(Ky.)81, 95,96 

Sledge  V.  Swift,  53  Ala.  110,  .   .  521 

Slipper  r.  Stidstone,  5  T.   R. 
493 523 

Sloan  V.  McDowell,  71  N.  C. 
356, 621 


PAG£ 


Slocom  V.  Slocam,  4  Edw.  Ch. 

(N.  Y.)  613 93 

Small  V.  Attwood,  Younge,  407, 

641,651 
Smallman  r.  Onions,  3  Bro.  C 

C.  621, 672 

Smart  v.  Prujean,  6  Ves.  567,  .    22 

Smeltzer  v.  Goslee,  172  Pa.  298,  635 

Smith's  Appeal,  69  Pa.  474,  .   .  675 

Smith  V.  Allen,  5  Allen,  (Mass. ) 

454 ,  329 

V.  Baiter,  8  L.  R.  C.  P.  350,  18d 

t'.  Bayright,  34  N.  J.  Eq. 

424, 118 

V.  Bricker,  86  Iowa,  285, 

186,  189,  190 

V,  Butler,  85  Tex.  126,    .   .  684 

V.  Ch.,  26  N.  J.  Eq.  132,  .    87 

V,  Claxton,  4  Madd.  492,  .    94 

V.  Collver,  8  Ves.  89,  .  .   .  670 

V.  Cooke,  3  Atk.  381,  ...  674 

V.  Crandall,  20  Md.  482,  .  538 

V.  Cummings,  2 Pars.  (Pa.) 
92     45j^ 

V.  Daniel,  2   McCord  Ch. 

(S.  Car.)  143,   ..   .         670 
V.  Drake,  23  N.  J.  Eq.  302, 

297,302 
V,  Drill  Co.,  7  Misc.  Rep. 

(N.  Y.)  374, 460 

V.  Flagp,  17  N.  Y.  584,  .  .  74 
V.  Granberry,  39  Ga.  381, 

298,299 
V,  Harrington,     4    Allen, 

(Mass.)  566, 15 

V.  Hodson,  4  T.  R.  211,  186, 191 
V,  Hubbard,  85  Tenn.  306,  219 
V.  Ins.  Co.,  22  N.  H.  21, 

198,  200 
V.  Ins.   Co.,  2  Tenn.   Ch. 

737, 144 

V.  Ins.  Co.,  6  Lea,  (Tenn.) 

569, 149 

V.  Jones,  18  Neb.  481,  .  .  213 
V.  Kay,  7  H.  L.  Cas.  750,  .  237 
V.  Lathrop,  44  Pa.  326,  .  .  198 
V.  Loewenstein,  50  Ohio  St. 

346 113 

V.  McCrary,  3  Ired.  Eq.  (N. 

C.)  204, 87,91,94 

V,  McDowell,  148  111.  51, 

347,  a53 
t'.  Moore,  37  Ala.  327,  .  .  632 
V.  Myler,  22  Pa.  36,  .  .  .  516 
V.  Povas,    2     Desau.      (S. 

Car.)  65, 671 

V,  Putnam,  61  N.  H.  632,  .  258 


762 


TABLE   OF   CASES. 


PAGE 

Smith  V.  Robinson,  13  Ark.  533,  443 
V,  Savidge,  4  Penny.  (Pa.) 

320, 635 

V.  Schulenberg,  34  Wis.  41,  194 
V,  Seiberling,  35  Fed.  Rep. 

677,  .    -  ...         330 

V.  Sixburv,2oHuh,  (N.Y.) 

232,  .   : 611 

V,  Skeary,  47  Conn.  47, 

259,  260 
t;.  Smith,  43  N.  H.  536,  .  .  193 
V,  Smith,  79  N.  Y.  634,  .  .  101 
V.  Smith,  11  Tex.  102,  681,  689 
V.  Starr, 3  Whart.  (Pa.)  62, 

95,96 
V.  Tal)er,  46  Hun,  (N.  Y.) 

3J3 441 

V.  Towers,  69  Md.  77,  .  .  .  633 
v.  Towneend,  32  Pa.  434,  .  49 
v.  Turley,  32  W.  Va.  14,  .  319 
V.  Utescn,  85  Iowa,  381,  .  331 
€J.  Walser,  49  Mo.  250,  .  .  656 
V.  Wilson,  10  Cal.  528,  .  .  670 
V.  Wood,  12  Wis.  382,  .  .  539 
V.  Woodruff,  48  Barb.  (N. 

Y.)  438, 612 

Smithers  v.  Hooper,  23   Md. 

276, 87 

Snedaker  v,    Moore,    2   Duv. 

(Ky.)542, 538 

Snell  V,  Mitchell,  65  Me.  48,    .  538 

Snow  V,  Alley,  144  Mass.  546,    190 

V.  Alley,    156    Mass.    193, 

186,  190 

V.  Bd.,  112  N.  C.  335,  ...  218 

t7.  Wheeler,  113  Mass.  179,  408 

Snowdon  v.  Dales,  6  Sim.  524,  .  637 

Snowhill  r.  Snowhill,  2  N.  J. 

Eq.  30, 118 

V.  Snowhill,  3  N.  J.  Eq.  20,  118 

Snyder  r.  Cabell,  29  W.  Va.  48,  459 

V.  Hopkins,  31  Kans.  557,  .  669 

V.  Snyder,  60  How.  Pr.  (N. 

Y.)368,  .   .    .    .469,488,489 

Soar  V.  Ashwell,  [1893]  2  Q.  B. 

390, 41 

Society  r.  Atty.  Gen.,  3  Russ. 

142 20 

V.  Atty.   Gen.,   135   Mass. 

285, 49 

V.  Butler,  12  N.  J.  Eq.  498,  538 
V.  Canal  Co.,  1  N.  J.  Eq. 

157,       449 

V.  Churchman,  80  Va.  718,  18 
V.  Crocker,  119  Mass.  1,  .  .  36 
V.  Harriman,  125  Mass.  321 , 

40,59 


TiMM 

Society  v.  Price,  7  Ir.  Eq.  Rep. 

260, 63 

Sohier  v.  Burr,  127  Ma^s.  221, 

15  690 

t?.  Ch. ,  12  Mete.  (Mass. )  26o',    37 

Soles  V,  Hickman,  20  Pa.  180,  .  560 

Solinger  v,  Jewett,  25  Ind.  479,  538 

Soltau  V.  De  Held,  2  Sim.  N.  S. 

133, 448,  455,  459 

Somerset    v.     Cookson,    3    P. 

Wms.  389, 580 

Sommermeyer  v.  Schwartz,  89 
"^jg^  Q/Q 332 

Sorresby  r.  Hollins,  9  Mod.  221,    35 
Soule  r.  Coming,  11  Paige  Ch. 

(N.  Y.)  412, 182 

Southard  t\  Morris   Canal  & 

Bkg.  Co.,  1  N.  J.  Eq.  518,  .   .  675 
Southern  f.  Harriman,  12  W- 

R.  704, 539 

Southern  Cal.  Ry.  Co.  r.  Ruth- 
erford, 62  Fed.  Rep.  796,  .   .  402 
Southern  L.  I.  &  T-  Ck).  r.  Cole,  4 

Fla.  359 651 

Southern    Pine   Fibre   Co.    r. 

Land  Co.,  50  Fed.  Rep.  26,  .  552 
Southern  White  Lead  Co.  r. 
Cary,  25  Fed.  Rep.  125, 

615,  616 
V.  Coit,  39  Fed.  Rep.  492, 

615,  616 

Southey  v.  Sherwood,  2  Meriv. 
435 4g5 

Southom  r.  Reynolds,  12  L  T. 

N.  S.  75, 615 

Sowers  r.  Cyrenius,  39  Ohio  St. 

29. 19 

Sowter  r.  Dunston,  1  M.  &  Ry. 

508, 200 

Spain  r.  Hamilton,  1  Wall.  604, 

212,  219 
Sparhawk  v.  Cloon,  125  Massi 

263 633 

Speidel  v.  Henrici,  120  U.  S. 

377, 40 

Spencer  v.  Chape,  9  Mod.  29,    .  237 

V.  Harding,  5  L.  R.  C.  P. 

561,  ...   .  75,  5a5,  507,  512 

Spenser  v,  Wilson,  16  L.  R.  Eq. 
5Q1 g^ 

Spicer   r.   Snyder,    12   N.   Y. 

Suppl.  744, 219 

f.  Snyder,  21  N.  Y.  Suppl. 
J57 219 

Spieker  t?.'  Lash,  102  Cal.  38,    .  609  ' 
Spindle  r.  Shreve,  111  U.  S. 
524, 625,  633 


TABLB   OF   CASES. 


763 


PAGE 


.    Spinning  Co.  v.  Riley,  6  L.  R. 

£q.  551,  ...  355,  411,  469,  486 
Spofford  V.  Rowan,  124  N.  Y. 

108, : 520 

Spokane  v.  Bk.,  68  Fed.  Rep. 

Spottiswoode  v.  Clarke,  2  Phill. 

154, 609 

Spragae  v.  Cochran,  144  N.  Y. 
204    ^       ^   ^ 54^ 

Springfield   v.    R.    R.    Co.,    4 

Cush.  (Mass.)  63,  .  .  .  354,  386 
Sprours  Appeal,  147  Pa.  77,  .  .  87 
Spurr  t;.  Benedict,  99  Mass.  463,  538 
Squire's  Estate,  8  W.  N.  C.  220,  120 
Squire's  Estate,   10  W.  N.  C. 

118, 120 

Squire's  Estate,  37  Leg.   Int. 

(Pa.)  16, 79 

Staat  V.  Evans,  35  111.  455,  .  .  192 
Staats  V.  Freeman,  6  N.  J.  Eq. 

490, 673 

Stacheberg  v.  Ponce,  128  U.  S. 

686, 609 

Stafls  V,  Jackson,  1  N.  Y.  206,  .  90 
Stallings  t\   Foreman,   2  Hill 

Ch.  (8.  Car.)  401, 303 

Stallman's  Estate,  13  Pa.  C.  C. 

111. 90 

Stambaugh's  Estate,   135   Pa. 

585 636 

Stamford  r.  R  R.  Co.,  56  Conn. 

381, 354,  381,  386 

Stamper  v,  Millar,  3  Atk.  212,  .  89 
Stamy  v,  Laning,  58  Iowa.  662,  332 
Standering  v.  Hall,  11  Ch."  D. 

652 118 

Stanford  v,  Hurlstone,  9  L.  R. 

Ch.  116, 669 

Stanley  V.  Coulthurst,  10  L.  R. 

Eq.  259 671 

t>.  Robinson,  1  Russ.  &  M. 
527,  .       ...  ...  538 

Stanton  v.  Embrey,  93  U.    S. 

g4j^         jgg 

V,  Miiler,*58  N.  Y.  192,  \  \  654 
Staples  i\   Staples,    24   Gratt. 

(Va.)225, 293,298 

Stark  Bk.  r.  TJ.  S.  Pottery  Co., 

34  Vt.  144, .260 

State  v.  Academy,  13  Mo.  App. 

213, 17 

r.  Adams,  71  Mo.  620,  .  .  178 
V.  Baum,  6  Ohio.  383,  ...  552 
V.  Bd.,     (Kans.)    45   Pac. 

Rep.  616, 76 

«.  B^,  17  Neb.  643,     ...    74 


PAGE 

State  v.  Bd.,  24  Neb.  106,  ..   .    74 

».  Bd.,  24  Wis.  683,     .   .  72,74 

V.  Bonnell,  35  Ohio  St.  10,  .  136 

V.  Boyce,  72  Md.  140,      .      201 

V,  Buchanan,  5  Harr.  &  J. 

(Md.)307, 406 

V.  Comrs.,  18  Ohio  St.  386,    74 

V.  Comrs.,  20  Ohio  St.  425,    74 

V.  Crawford,  28  KanB.  726,  348 

V,  Donaldson,  32  N.  J.  L. 
]^5j 407 

V.  Dyer,  ( Vt. )  32  Atl.  Rep. 
g]^4    ^' 407 

V.  Einstein,  46  N.  J.  L.  479, 

494,495 
V,  Farley,  4   McCord,  (S. 

Oar.)  317, 467 

V,  Gerard,  2  Ired.  Eq.  (N. 

C.)210, 47 

V.  Glidden,  55  Conn.  46,  .  407 
V.  Goodnight,  70  Tex.  682, 

353,386 
V.  Griffith,  2  Del.  Ch.  392,  .  47 
V.  Haines.  30  Me.  65,  .  .  .456 
V.  Jeandell,  5  Harr.  (Bel.) 

475, 467 

V.  Julow,  31 S.  W.  Rep.  781,  405 
V.  Kendall,  15  Neb.  263,  .  .  74 
V,  Kreb8,6Harr.<&J.(Md.) 

31, 119 

V,  Lehre,   7    Rich.  L.    (S. 

Car.)  234, 136 

«.  Lewis.  134  Ind.  250,   .   .  346 

V,  Lincoln  Co. ,  35  Neb.  346,    74 

V,  Long,  37  W.  Va.  266, 497,  500 

V.  Luce,    9    Houst.  (Del.) 
39Q 4KJ 

V.  McCiure,4Blackf.(ind.j 
329 469 

V.  McGrath,  91  Mo.  .386,  .  .  74 
V.  Meadows,  1    Kans.  90, 

497  500 
V,  Min.  Co.,  13  Nev.  289,  1 197 
V,  Mobile,  5  Port.   (Ala.) 

279, 448 

V,  Myers,  100  Ind.  487,  .  .  534 
V.  R.  R.  Co.,  42  Ia  An.  11,  200 
t?.  R.   R.  Co.,  36  Ohio  St. 

434, 354,386 

V,  Rachac,  37  Minn.   372, 

499,600 
r.  Saline  Co.  Court,  51  Mo. 

350 354 

V.  Saunders,  66  N.  H.  39, 

348,  353,  354 
V.  Stewart,  6  Houst.  (Del.) 

359, 136 


764 


TABLE   OF   CASES. 


PAGE 


State  V.  Stewart,  59  Vt.  273,  .  .  407 

V.  Toole,  106  N.  C.  736,  .   .  456 

t.  Warren,  28  Md.  338,  .   .    50 

V.  Warren,  113  N.  C.  683,  .  469 

V.  Williams,  41    N.  J.   L. 

Oo^j  •«••••••  4»70,  uUU 

V.  Williamson,  118  Mo.  146,  222 

State    Bank    v.  Armstrong,  4 

Dev.  L.  (N.  C.)  519,     .   .  619 

».  Byrd,  14  Ark.  496,  ...  596 

V.  Fink,  (Tex.)  24  S.  W. 

Rep.  937, 222 

V.  Harbin,  18  S.  Car.  425,  .  432 

V.  Hastings,  15  Wis.  75,     .  222 

V.  Roche,  35  Fla.  357,  ..   .  414 

V.  Wilson,  9  111.  57,     ...  184 

Steamboat  Co.  v.  Locke,  73  Me. 

370, 658 

Stearns    Co.  v.  R.   R.  Co.,  36 

Minn.  425, 354,  386 

Steed  V.  Preece,  18  L.  R.  £q. 

1Q2       119 

Steel  V,  Be  May,  102  Mich.'  274^  325 

Steele  v.  Frierson,  85  Tenn.435, 

233,  237,  238 

V.  Sellman,  79  Md.  1,  .   .     521 

r.  South  wick,  9  Johns.  (N. 

Y. )  214       467 

Steib  V,'  Whitehead,   111    111! 
247 g33 

Steinbach  v.  Ins.  Co.,  77  N.  Y. 

498, 177 

Steinerr.  Clisby,  (Ala.)  15  So. 

Rep.  612, 192 

Stephens  v.  Olive,  2  Bro.  C.  C. 

90, 330,  333 

V.  Peel,  16  L.  T.  N.  S.  145,  .  611 
Stephenson  v.  Yandle,  3  Havw. 

(Terin. )  109, 110,  115 

Stevedores*   Apfu,  v.  Walsh,  2 

Daly,  (N.Y.)  1,  .   .   .  406 

Stevens  v.  Carson,  30  Neb.  544,  339 
V.  Cooper,  1  Johns.  Ch.  (N. 

Y.)425, 428 

V,  Rose,  69  Mich.  259,        .  667 
t'.  Shippen,  28  N.  J.   Eq. 

V.  Warren,  101  Mass.  564,  .  689 
Stevenson  v.  Kyle,  (W.  Va. ) 

24  S.  E.  ReT>.  886, 222 

Steward  r.  Winters,  4  Sandf. 

Ch.  (N.Y.)  587, 673 

Stewart's  Estate,  1  Sm.  &  G. 

32, 116 

Stewart  v,    Bradv,    3    Bush, 

(Ky.)  623, 636 

V.  Chadwick,  8  Iowa,  463,  .  656 


Stewart  v.  Coulter,  12  8.  A  R 

a>a.)  252, 516,521 

V.  Dougherty,     3      Dana, 

(Ky.)479, 189 

V.  Huntington,  124  N.  Y. 

127, 206 

V,  Ins.  Co.,  9  Watts,  (Pa.) 

126, 515 

V.  McMartin,  5  Barb.    (N. 

Y.J  438, 639 

Stier  V,  Harms,  154  III  476^  .  .  191 
Stiff  t\  Cassell,  2  Jur.  N.  S.  348,  403 
Stirfer  V,  Stigler,  77  Va.  163,  .  335 
Stiles  V,  Burch,  5  Paige   Ch. 

(N.Y.)  132, 300 

Still  V,  Trustees,  16  Barb.  (N. 

Y.)  107, 68 

Stilwell  r.  Academy,  4  N.  Y. 

SuppL  414, 452 

Stinae  t;.  Ridgway,  55  How. 

Pr.  (N.Y.)  301, 691 

Stocker     v,    Brockelbank,    3 

Macn.  <&  G.  250 401 

Stockett  V.  Watkins,   2  Gill  & 

J.  (Md.)  326, 194 

Stocknan  t^  Brooks,  17  Colo. 

248, 498,  500 

Stockport  Co.  V.  Mayor,  9  Jur. 

N.  S.  266 355 

Stockton  r.  Ry.  Co.,  (N.  J.)  32 

Atl.  Rep.  680, 354 

Stokes  r.  Coffey,  8  Bush,  (Ky.) 

533, 336 

V,  Landgraff,  17  Barb.  (N. 

Y.)608, 613 

Stoller  V.  Coates,  88  Mo.  514,  .  190 
Stone  V.  Chisolm,  113  U.  S.  302, 

154,  155,  165,  166 
t7.  Lidderdale,  2  Anst.  233,  221 
V.  McConnell,  1  Duv.  (Ky. ) 

54, 520 

V,  Rv.  Co.,  4   My.  <t  Cr. 

122,  .   .       354 

Stonerr.  Zimmerman,  21  Pa. 

394 78 

Storm  V.  Mann,  4  Johns.  Ch. 

(N.Y.)  21, 670 

Stoudenmire  r.  De  Bardelaben, 

85  Ala.  85, 674 

Stoughton  V,  Leigh,   1  Taunt. 

410, 666 

r.  Woodard,  39  Fed.  Rep. 
902 (511 

Stout  r.  Currv,  110  Iiid-  514,  !  672 
r.  Weaver,  72  Wis.  148,  .  .  558 
Stoutenburgh    v,  Tompkins,  9 
N.  J.  Eq.  332 638 


TABLE  OF  CASES. 


765 


PAGE 


Stove  Co.  V.  Roark,  (Iowa,)  63 

N.  W.  Rep.  326, 326 

Stover  V.  Bounds,  1  Ohio  St. 

107, 443 

t'.  Eyclesheimer,  3  Keyes, 

(N.  Y.)622, 238 

Stowe  V.  Chapin,  51  Hun,  (N. 

Y.)  640, 639 

Strahan  v.  Graham,  15  W.  R. 

487, 559 

Strasburg  R.  R.  Co.  v.  Echter- 

nacht,  21  Pa.  220, 584 

Straus  r.  Bamett,  140  Pa.  Ill,  461 
V.  Goldsmid,  8  Sim.  614,  12, 19 
Strauss's  Appeal.  49  Pa.  353.  .   .  443 
Strauss  v,  Parsnall,  91  Mich. 

475,  •   .    •  325 

Streitz  v,  Hartman,  26  Neb.  33,  654 
Strickland's  Estate,  17  N.  Y. 

Suppl.  304, 17,  20,  47 

Stricklin  v.  Cooper,  55  Miss. 

624, 443 

Stronach  v  Stronach,  20  "VVis. 

129 304 

Strong  t7.  D.  C,  17  Ct.  of  CI. 

217, 181 

r.  Strong,  102  N.  Y.  69,  .  .  188 
Stronse  v.  Cohen,  113  N.  C.  349,  441 
Strubher  t;.  Belsey,  79  111.  307,  688 
Stnitt  V.  Smith,  1  C,  M.  &  R. 

312 194 

Stuck  V,  Mackey,  4  W.  &  S. 

(Pa.)  196, 95 

Stump  V.  Gaby,  2  De  G.,  M.  & 

G.  623, 239 

Sturge  V.  Midland  Ry.  Co.,  6 

W.  R.  233, 559 

Sturges  V.  Bridgman,  11  Ch.  D. 

852 461 

tJ.  Burton,  8  Ohio  St.  215, 

165,166 
Stnrtevant  v,  Jaques,  14  Allen, 

(Mass.)  523, 657 

Suber  v.  Chandler,  36  S.  Car. 

344 328 

Sugg  V.  Thrasher,  30  Miss.  135, 

589,  596 
Sailings  r.  Vulcanite  Co.,  36 

Mich.  313, 201 

Sullivan  v.  Royer,  72  Cal.  248, 

451,  452 
Suter  V.  Hilliard,  132  Mass.  412,    14 
V.    Matthews,    115    Mass. 

253, 642 

Sutphen  v.  Fowler,  9  Paige  Ch. 

(N.Y.)280, Ill 

Sutter  i;.  Ling,  25  Pa.  466,  .  .  .  110 


PAGS 

Sutton   Mfg.    Co.  V,  Hutchin- 
son, 63  Fed.  Rep.  496,    .  .   .257 

Swaisland  v.  Dearsley ,  29  Beav. 
430 541,  542 

Swartwout  r.  Burr,    1    Barb. 
(N.Y.)  495, Ill 

Swasey  v.   Soc.,  57   Me.    523, 

12,  15,  24,  49,  51 

Swayze  r.  Burke,   12  Pet.  11, 

296,298 

Sweeny  v.  Sugar  Ref.  Co.,  30 
W.Va.443, 283 

Sweet  t'.  Southcote,  2  Bro.  C. 
C.  66, .  290 

Sweetapple  v,  Bindon,  2  Vem. 
536,  ... 88 

Sweezy  v.  Thayer,  1  Duer,  (N. 
Y.)  286, 121 

Swegle  V,  Belle,  20  Oreg.  323,  .  443 

Swentzel  v,  Bk.,  147  Pa.  140,   .  259 

Swift  V.  Soc.,  73  Pa.  362,    ...    26 

Swint  r.  Carr,  76  Ga.  322,  538,  540 

Taaffe  v,  Kelley,  110  Mo.  127,  .  201 
Tainter    v.    Clark,    5     Allen, 

(Mass.)  66 17,  18,  51 

Tklbot  V.  Bk.,1  Hill,  (N.Y.) 

295, 641 

r.  Chamberlin,  3  Paige  Ch. 

(N.  Y.)  219, 671 

tj.  Cruger,72  Hun,  (N.Y.) 

V,  Scott,  4  K.  &  J.*  96,   669,  670 
V.  Stanlforth,  IJ.  <&  H.  484, 

236,  239 
Talbot  Paving  Co.  t'.  Council, 

91  Mich.  262,        ...  73,  74 
V.  Detroit,  (Mich.)  67  N. 

W.  Rep.  979, 75. 

Talbott  V.  King,  32  W.  Va.  6,  .  355 
Tallmadge  v.  Iron  Co.,  4  Barb. 

(N.  Y.)  382, 167 

Tamplin  v,  James,  15  Ch.  D. 

Tarn  worth  r.  Ferrers,   6  Ves. 

419, 667,  676 

Tanner  r.  Gregory,  71  Wis.  490,  583 

r.  Hicks,  4  S.  <&  M.  (Miss.) 
294 443 

Tapp  r.  Todd,  (Ky.)  28*  S.  W. 

Rep.  147, 328 

Tappan's  Appeal,  52  Conn.  413, 

11,  15 

Tappan  r.  Peblois,  45  Me.  122,    26 

Tarbell  v,  Durant,  61  Vt.  516,  .  427 

r.  Shipping  Co.,  110  N.  Y. 

170 547 


766 


TABLE  OF   CASES. 


PAGS 

Tamsey  v.  Turner,  48  Fed.  Rep. 
gig       007 

Taunton  v.  Glyde,  10  Price,  129,  180 
Tayloe  v.  Bond,  Busb.  Eq.  (N. 

0.)5, 690 

V.  Johnson,  63  N.  C.  381,  .  92 
V.  Tayloe,  108  N.  C.  69,  .  295 
Taylor  v.  Ashley,  15  Tex.  50,  .  557 
V.  Bass,  5  Ala.  110,  ....  521 
V.  Brown,  55  Mich.  482,  .  .  291 
V.  Coenen,  1  Ch.  D.  636,  .  336 
V.  Collins,  51  Wis.  123,  .  .  673 
V,  Duesterberg,    109    Ind. 

165, 337 

V.  Eatman,  92  N.  C.  601,    .  334 
V.  Gilbertson,  1  Drew.  391, 

555,559 
V.  Gillies,  59  N.  Y.  331,  .  .  613 
V,  Harwell,  65  Ala.  1,  .  .  .632 
V,  Lynch,  5  Gray,  (Mass.) 

V.  Maris,  90  N.  C.  619,    .   .    89 

t?.  Palmer,  31  Gal.  240,    .   .  219 

V.  People,  6  Park,  Or.  Rep. 

(N.  Y.)  352, 451 

«.  Flumer,  3  M.  &  8.  562, 

646,653 

t^.  Sahnon,  4  My.  &  Cr.  141,  344 

V.  Taylor,  23  L.  J.  Ch.  255, 

611,  615 

v.  Trustees,  34  N.  J.  Eq. 

101, 17 

Taylor  Co.  v,  Standley,  79  Iowa, 

666, 207 

Taylor  Co.  Court  v.  R.  R.  Co., 

35  Fed.  Rep.  161, 260 

Tazewell   v.    Smith,    1  Rand. 

(Va.)  313, 87 

Teaff  V.  Ross,  1  Ohio  St.  469,    .  428 

Tebbott  V.  Voules,  6  Sim.  40,  .  Ill 

Teneick  v,  Flagg,  29  N.  J.  L. 

25, 101,  107,  111 

Tennessee  v,  Davis,  100  XJ.  S. 
257 ..  377 

Tenny  v.  Porter,  ( Ark. )  33  S. 

W.  Rep.  211 655 

Terry  v.  Munger,  121  N.  Y.  161, 

183, 187,  192, 547 
Thacher  v.  King,  156  Mass.  490, 

164,  168,  169 
Thackara  v.  Mintzer,  100  Pa. 

151, 638 

Thatcher  v,  Rockwell,  4  Colo. 

375, 518 

Thayer  v.  Kelley,  28  Vt.  19,   .  218 
V.  Wellington,     9     Allen, 
(Mass.)  283, 42 


Thielman  v.  Carr,  75  111.  385,  .  1«7 
Third  Natl.  Bk.  v.  Gaa  Co.,  36 

Minn.  75,  .  .  .  653,  654,  65» 
V.  Lanahan,  66  Md.  461,  .  435 
Thomas V.  Elkins,  4  Mart.  (La.) 

376, 521 

V.  Ellmaker,  1  Pars.  (Pa.) 
c^g      24 

V.  Freelon,  17  Vt.  138,  ...  200 

V,  Joslin,  36  Minn.  1,  •   .   .  189 

V.  Ry.  Co.,  109  U.  S.  522, 

28S  284 

V,  Ry.  Co.,  62  Fed.   Rep! 

803, 407.413 

V.  Safe  Dep.  Co.,  73  Md. 

451, 692 

V,  Sweet,  37  Kans.  183,  .   .  271 

v.  Watt,  (Mich.)  62  N.  W. 

Rep.  345, 189 

ff.  Williams,  14  Ch.  D.  864,  488 

Thomman's  Estate,  161  Fk.  444,    91 

Thompsoji's  Appeal,  22  Pa.  16,  658 

Thompson  v.  Behrmann,  37  N. 

J.  Eq.  345,     ....  455,  459 

V.  Corbv,  27  Beav.  649,  .  11,  16 

V,  Cundiff,  11  Bush,  (Ky.) 

567, 335 

V.  Heffner,  11  Bush,  (Ky.) 
353 44^ 

V,  Hickey,  8    Abb.  N.  C. 

(N.  Y. )  159,  ....  469,  489 
V.  Howard,  31  Mich.  309, 

179,  187,  189 
9.  Lvnam,  1  Del.  Ch.  64,  671 
V.  Montgomery,  41  Ch.  D. 

35 615 

V,  Montgomery,  [1891  ]App. 

Cas.  217, 615 

V,  Morgan,  6  Minn.  292,  .  444 
V.  Murray,  2  Hill  Ch.  (8. 

Car. )  204, 426 

V.  Simpson,  1  Dr.  &  War. 

459, 655 

t^.  Stanhope,  Ambl.  737,  485 
V.  Thompaon,  1  ColL  395,  19, 20 
V,  Tod,  Pet  C.  C.  380,  .  .  538 
t^.  Weeks,  32  111.  App.  642,  559 
V.  Williams,  1   Jones  Eq. 

(N.  C.)176, 670 

Thomson  v.  Norris,  20   N.  J. 

Eq.  489, 13 

V.  Shakespear,  29  L.  J.  Ch. 

276, .    26 

V.  Shakespeare,  Johns.  Ch. 

rEng.]612, 34 

r.  University,  33  L.  J.  Ch. 

625, 506,  513 


TABLE  OF  CASKS. 


76T 


PAGK 


Thomson  v.  Winchester,     19 

Pick.  (Mass.)  214 606 

Thorley's  Cattle  Food  Co.  v. 

Massam,  14  Ch.  D.  763,  ...  488 
Thome  r.  Turck,  94  N.  Y.  90,  642 
Thornton  v,  Hawley,   10  Ves. 

129, 88,  92,  115 

V.  Howe,     31    Beav.     14, 

3,  6,  19,  20 
V.  Waiis,  65  Ga.  184,   ..   .  298 
Threlkel  v.  Scott,  (Cal. )  34  Pac. 

Rep.  851, 338 

Throop  V,  Hatch  lith.  Co.,  58 

Hun,  (N.  Y.)  149, 258 

Thwing   i;.   Lumber    Co.,    40 

Minn.  184, .   .  541 

Thyson  v.  Foley,  1  D.  0.  App. 

182, 336 

Tickel  V.  Quinn,  1  Dem.  (N.  Y. ) 

425, 91 

Tieman  v.  Gibney ,  24  Wis.  190.  652 
Tiemey's  Estate,  2  D.  R.  (Pa.) 

524 '.   .   .    24 

Tightmeyer    v.    Mongold,    20 

Kans.  90, 192 

Tilden  v.  Green,  130  N.  Y.  29,  50,  66 
TilPs  Case,  3  Neb.  261.  ....  213 
Tillinghast  v,  Bradford,  5  R.  I. 

205, 632 

Tillman's  Estate,  86  Hun,  (N. 

Y.)47, 90 

Tillotson  V.  Ganson,  1  Vem. 

103 182 

Tillson  t^.  Downing,  45  Keb.  549, 

258,261 
Tily  V.  Smith.  1  Coll.  434,  ..  .  86 
Tim  V.  Smith,  13  Abb.  N.  C. 

(N.  Y.)  31, 642 

Times  Pub.  Co.  v.  Everett,  9 

Wash.  518,     .  .  .  • 74 

Tinsley   v.    Oliver,    5    Munf. 

(Va.)  419, 428 

V.  Tinsley,    15    B.    Mon. 

(Ky.)454 521 

Tisdale  v.  Risk,  7  Bush,  (Ky.) 

139, 114 

Tishimingo  Sav.  Inst.  v.  Bu- 
chanan,' 60  Miss.  496,  ....  597 
Tobey  «.  Robinson,  99  III.  222,  578 
Tobin  v.  Helm,  4  J.  J.  Marsh. 

(Ky.)288,  656 

Toddv.    Iron   Co.,   8   Houst. 

(Del. )    372.  .   .  551,  559.  581 

V,  Moore,  1  Leigh,  (Va.) 
457 304 

«.  Taft,  7   Allen,   (Mius.) 
371, 682 


PAQB. 

Toledo,  A.  A.  &  N.  M.  Ry.  Co. 

v.  Penna.  Co.,  54  Fed.  Rep. 
70  A  402 

Toledo,'  St.  L.  &  K.  C.  R.  K 
Co.  V.  C,  P.  &St.  L.  Ry.  Co., 
155  111.  9, 187 

Tolerton  &  S.  Co.  v.  McLain, 
35  Neb.  725, 213 

Tolland  Co.  Ins.  Co.  v.  Under- 
wood, 50  Conn.  493,  ....  636 

Tollemache  v.  Coventry,  2  CI. 
&  F.   611,      42 

ToUes  V.  Wood,  16  Abb.  N.  C. 
(N.  Y.)  1 638 

Tolman  v.  Ward,  86  Me.  303,  .  329 

Tomlin  v,  Bk.,  52  Mo.  App.  430,  137 

Tootle  V,  Coldwell,  30  Kans. 

Tottenham  f.  Emmet,  14  W.  R. 

3, 237,  239 

Towle  V.  Land  A  Coal  Co.,  99 

Cal.  397, 552,  66S 

V.  Mack,  2  Vt.  19,  ....  656 
Town  v.  Bk.,  2  Dougl.  (Mich.) 

530, 257 

V,  Stetson,  6  Abb.  Pr.  N. 

S.  (N.  Y.)  218, 609 

Townley  v,  Bedwell,  14   Ves. 

691,  ..       24,112 

Townsend  v.  Carus,  3   Hare, 

257, 20 

V.  Chase,  1  Cow.   (N.  Y.) 

115 196 

Townshend  v.    Stangroom,   6 

Ves.  328 541 

Trabue   v.    Short,    5    Coldw. 

(Tenn.)  293, 198 

Tracy  v.  Tracy,  1  Vem.  23,  668,  671 
V,  Waters,  162  Mass.  562,  .  218 
Tradesman  Pub.   Co.  v.  Oar- 
Wheel  Co.,  (Ky.)  32  S.  W. 

Rep.  1097, 138,  168 

Tramell  v.  Harrell,  4  Ark.  602,  523 
Trappes  v,  Meredith,  9  L.  R. 

Eq.  229, 632 

Trask  Fish  Co.  v.  Wooster,  28 

Mo.  App.  408, 609 

Trawick  v.  M.  B.  Co.,  74  Tex. 

522, 202 

Traynor  v.  Johnson,  1  Head, 

(Tenn.)  51, 194 

Treadwell  v.  McKeon,  7  Baxt. 

(Tenn.)  445, 666 

Treasurer  v,  Martin,  50  Ohio  St. 

197, 589,  697 

V.  Min.  Co.,  23  CaL  391, 

669,682 


768 


TABLE  OF   CASBS. 


PAQX 

Tregonwen    v,    Sydenham,    3 

Dow,  196, 93 

Trenton  Bk.  v,  Wallace,  9  N.  J. 

L.  83, 195 

Trevelyan   v.  White,   1  Beav. 

589, 641,  648 

Trigg    V.    Read,    5    Humph. 

(Tenn.)529, 541 

Trim's  Estate,  168  Pa.  395,   .       14 

Trimmer  v,  Danby,  25  L.  J.  Ch. 

424, 23 

Trimmier  v.  Hardin,  32  S-  Car. 

600,  •       .....       .   .  201 

r.  Trail,  2  Bail.  (S.   Car.) 

480, 303 

Triplett  v.  Graham,  58  Iowa, 

135, 335 

TroUope  v.  Federation,  72  L.  T. 

N.  a  342, 412 

Trotter   i\    Blocker,    6    Port. 

(Ala.)  269, 691 

Truitt  i\  Curd,  (Ky.)  16  S.  W. 

364, 326 

Trull    t).    Eastman,    3    Mete. 

(Mass.)  121, 238 

V.  Trull,  13  Allen,  (Maes.) 

407, 656 

Tninibower  v,  Ivey,  2  Pa.  C.  C. 

470, ,  .  218 

Trumbull  v,  Hewitt,  62  Coiin. 

44g 33^ 

V,  Hewitt,  65  Conn.  60,  .   .338 
Trust  Co.  v.   Guillou,  100  Pa. 

254 634 

Trustees  i\  Beatty,  28  N.  J.  Eq. 

570, 20 

V,  Bryson,  34  S.  Car.  401,  .  333 
t'.  Grainger,  1  Macn.  &  G. 

v.  Keil(^g,  i6N,  Y.  83,  .'  !  60 
V.  Kirwin,  25  111.  73,  ...  656 
».  R.  R.  Co.,  6  Barb.  (N. 

Y.)  313, 466 

V.  Walsh,  57  111.  363, 

469,  488,  489 
V,  Whitney,  54  Conn.  342, 

18,  20,  49 
Trvon  v.  Baker,  7  Lans.  (N.  Y. ) 

511 192,  193 

Tuck  V,  Priester,  19  Q.  B.  D. 

629, 469 

Tucke  V,  Buchholz,  43  Iowa, 

415, 538 

Tucker  v.  Jewett,  32  Conn.  563,  193 
Tucker  Mfg.  Co.  r.  Boyington, 

9  O.  G.  455, 618 

Tufts  V.  Little,  56  Ga.  139,    .  .  673 


PAOI 

Tunjf  t'.  Ry.  Co.,  149  Pa.  70,    .  137 
Turley  v.   Massengill,    7  Lea, 

(Tenn.)353, 625,  632 

Turner  v,  Bd.,  18  W.  R  424,  .  669 
r.  Collms,  7  L.  R.  Ch.  329,  239 
V.  Davis,  41  Ark.  270,  .  .  Ill 
V,  Davis,  48  Conn.  397,  .  .  183 
v.  Dawson,  80  Va.  841,  .  .  119 
r.  Flinn,  67  Ala.  529,  .  425,  427 
f.  Ogden,  1  Cox  Ch.  316,  .  20 
V.  Petigrew,     6     Humph. 

(Tenn. )  438, 653 

V.  Shuffler,  108  N.  C.  642,  .  298 
V.  Street,  2   Rand.    ( Va. ) 

4VT,    .       •       ■       .       .  .       .    «70,    SfO 

V.  Weston,  16  N.  Y.  Suppl. 

772, 520 

V.  Wright,  2    De  G.,  F.  & 
J.  234,     ....  667,  671,  674 
Turquand  r.  Rhodes,  37  L.  J. 

On.  OoU,  ...••••*.•  doo 
Tustin  V.  Cameron,  5  Whart. 

(Pa.)  379, 516,517,521 

Tuttle  V.  Brightman,  53  Fed. 

Rep.  429, 450 

V.  Campbell,  74  Mich.  652,  192 
V,  Church,    53   Fed.   Rep. 

422 460 

Twisleton  v.  Griffith,  ip'wms. 

310, 237 

TwisB   V.    Cheever,    2   Allen, 

(Mass.)  40 222 

Twopeny  v,   Peyton,  10  Sim. 

487, 636 

Twort  V,  Twort,  16  Vee.  128, 

668,  670,  672 
Tyler  v,  Tyler,   [1891]  3  Ch. 

0:^2       49 

V.  Yat^,  11  L.  R.'Eq.*275,*  237 
Tyner  v.  Gas  Co.,  131  Ind.  408,  450 
Tynte  ».  Hodge,  2  H.  &  M.  287, 

236,237 
Tyrrell  v.  Tyrrell,  54  Md.  167,  618 
Tyson  v.  Tyson,  100  N.  C.  360,  691 

Underhill  v.  Santa  Barbara  Co., 

93  Cal.  300, 164 

Underwood  r.  Curtis,   127  N. 

Y.  623, 91 

Union  Bank  v.  Goetz,  138  III. 

127, 663 

r.  K.  C.  Bk.,  186  U.  S.  223,  163 
r.  Mott,  27  N.  Y.  633.  .  .  192 
r.  State,  9  Yerg.  (Tenn.) 

490, 153 

Union  Ch.  v.  Wilkinson,  36  K. 
J.  Eq.  141, 14 


TABLE  OF  CASB8. 


769 


PAGE 

Union  Ins.  Co.  i\  Slee,  110  111.  35|  441 
V.  Spaidfl,  99  111.  249,  ...  656 
Union  Pac.  Ry.  Co.  v.  Bk.,  42 
Neb.  469 ;  60  N.  W.  Rep. 

886,  • 212,  219 

V.  Credit     Mobilier,      135 

Mass.  367, 282 

V,  McAlpine,  129  U.  S.  305,  653 
University  v.  Tucker,   31  W. 

Va.  621, 670 

r.  Yarrow,   1  De  G.   &  J. 

72, 3,6,  18,25,35 

Upton  V,  Catlin,  17  Colo.  546, 

498,  499,  500 
U.  S.  I'.  Agler,  62  Fed.  Rep.  824, 

356  412 
v.  Bk.,  96  U.  S.  30,  .  .  '.653 
V.  Cassidy,  67  Fed.    Rep. 

DiTO,    .  .     •      •  ....  4l0 

V,  Clark,  23  Int.  Rev.  Rec. 

306, 413 

V.  Council,   54   Fed.   Rep. 

994, 356,  412 

v.  Debs,  63  Fed.  Rep.  436,  407 
V.  Debs,  64  Fed.  Rep.  724,  356 
t?.  Debs,  65  Fed.  Rep.  210,  413 
t?.  Elliott,  64  Fed.  Rep.  27, 

356,  412 
V.  Fox,  94  U.  S.  315,  ...  24 
V,  Gear,  3  How.  120,  ...  666 
t;.  Hanford,  19  Johns.  (N. 

Y.)173, 699 

v.  Hudson,  7  Cranch,  32,  .  396 
V.  Kane,  23  Fed.  Rep.  748, 

406  413 
V.  Parrott,  1  McAU.  (U.  S.) 

271, 670 

V.  Patterson,  55  Fed.  Rep. 

605, 356,  412 

V,  Pridgeon,  153  U.  S.  48,  .  401 
V,  Tel.  Co.,  128  U.  S.  315,  .  384 
V.  Thomas,  55  Fed.   Rep. 

381, 413 

t;.  Tin  Co.,  125  U.  S.  273,  .  383 
U.  S.  Ins.  Co.  V,  Shriver,  3  Md. 

\^n.  oo«,  ..••    •••..•  4Zi7 
U.  S.  R.  S.  Co.  V,  R.  R.  Co.,  34 

Ohio  St.  450. 282 

U.  T.  Co.  t?.  Gleason,  77  N.  Y. 

408, 641 

Utica  Ins.   Co.  r.   Lvnch,   11 

Paige  Ch.  (N.  Y. )  620,  .  195,  660 
Utter  V.  Richmond,  112  N.  Y. 
610, 116 

Vail  V,  Jameson,  41  N.  J.  £q. 
e48 250 

49 


PAOB 

Valentine  v.   Decker,  43   Mo. 

5g3   ^ jgQ 

t'.  Duryea,  37  Hun,  (N.Y.  j 

427, 301 

V.  Wysor,  123  Ind.  47,  .  .  298 
Van  Alen  v.  Bk.,  52  N.  Y.  1,  655 
Van  Beil  v,  Prescott,  82  N.  Y. 

630, 611 

Van  Bokkelen  v.  Berdell,  130 

N.  Y.  141, 468 

Van  De  Vere  v.  Kansas  City, 

107  Mo.  803, 467 

Van  Derveer  v.  Tallman,  1  N. 

J.  Eq.  9, 673 

Van  Dyke  v.  Stout,  8  N.  J.  Eq. 

344, 136 

Van  Horn  v,  Coogan,  52  N.  J. 

Eq.  380. 618 

Van  Middlesworth  v.  Van  Mid- 

dlesworth,  32  Mich.  183,  .   .  519 
Van  Orden  v.  Van  Orden,  10 

Johns.  (N.  Y.)30, 187 

Van  Rensselaer  v.  Ball,  19  N. 

Van  Syckel  v.  Emery,  18  N.  J. 

Eq.  387, 670 

Van  Vechten  v,  Keator,  63  N. 

Y.  52, 88 

Van  Wagonen  r.  Terpenning, 

122  N.  Y.  222 698 

Vance  v.  Kirk,  29  W.  Va.  344, 

653,660 
V.  Mottley,  92  Tenn.  310,  .  192 
V.  Olinger,  27  Cal.  358,    .   .  201 
Vandemark    v,   Schoonmaker, 

9  Hun,  (N.  Y,)  16, 671 

Vanderbilt  v.  Baldwin,  15  Abb. 

N.  C.  (N.  Y.)  312,  ....      619 
Vandeveer  v.  McKane,  25  Abb. 

N.  C.  (N.Y.)  105, 23 

Vane  v.  Barnard,  2  Vem.  738, 

666,  671 
Vanmater  t'.  Ely,  12  N.  J.  Eq. 

272, 427 

Varet  t'.  N.  Y.  Ins.  Co.,  7  Paige 

Ch.  (N.  Y.)567, 641 

Varick  v.  Edwards,  1  Hoff.  Ch. 

(N.Y.)  382, 237 

Varnum  t».  Meserve,  8  Allen, 

(Mass.)  160, 121 

Vasquez  v.  Richardson,  19  Mo. 

96, 298 

Vaughan  v.  Thomas,  1  Bro.  C. 

C.  556, 538 

V.  Welsh,  Mob.  210,  ...  .  182 
Vaux  V,  Parke,  7  W.  &  S.  (Pa. ) 

19, 633 


770 


TABLE   OF   CASES. 


PAOK 


Veil  V.  Mitchel,  4  Wash.  0.  C. 

Veile  V.  Blod'gett,"  49  Vt.  270,  !  656 
Venable  v.  Coff man,  2  W.  Va. 

310, 67 

Venning  v.  Loyd,  1  De  G.,  F.  & 

J.  193, 199 

Vensel's  Appeal,  77  Pa.  71,  .  .  119 
Vidal  V.  Girard,  2  How.  127,  17,  24 
Vigers  v.  Pike,  8  CI.  &  F.  650, 

538,  539 
Viner  v.  Vaughan,  2  Beav.  466,  666 
Vose  V.  Philbrook,  3  Story,  (U. 

S.)335, 619 

Vulcanite    CJo.  v.  Caduc,    144 

Mass.  85 191 

Wadleigh  v,  Veazie,  3  Sumn. 

(U.  S.)  165 198,200 

Wager  v.  Wager,  89  N.  Y.  161, 

688,  689,  691 

Wagner's  Appeal,  89  Pa.  303,  .  118 

Wahl  V,  Brewer,  80  Md.  237,  .  690 

Wahrmund  r.   Distilling  Co., 

(Tex. )  32  S.  W.  Rep.  227,  .   .  426 

Wainman  v.  Field,  Kay,  507,  .    34 

Waite  r.  Whorwood,  2  Atk.  159,  652 

Wi^efield  V.  Brown,  38  Minn. 

361 599 

V.  Gibbon,  1  Giff.  401,    .   .  239 

Walcott   w.   Watson,   53   Fed. 

Rep.  429,' 651 

Wales  V.  Bowdish,  61  Vt.  23,  633 

Walker  v.  Bradbury,  15  Me.  207, 120 

V,  Brewster,  5  iL  R.  £q.  25, 

455,  459 

V,  Covar,  2  S.  Oar.  16,     .   .  427 

V,  Cronin,  107  Mass.  555,  .  409 

t'.  Denne,  2  Ves.  Jr.  170,  88,  96 

V,  Fox,  85  Tenn.  154,  ...  670 

V.  Hall,  66  Miss.  390,  ..   .  518 

t>.  Lei^hton,  11  Mass.  140,  .  519 

V.  Smith,  8  Yerg.  (Tenn.) 

238, 591 

V,  Walker,  51  Ga.  22,  .   .   .  673 

Wall  V.  Colshead,  2  De  G.  &  J. 

gg3        94 

V.  Stubbs,  1  Madd.  80,  .639 
Wallace's  Estate,  59  Pa.  401,  .  433 
Wallace  v,  Anderson,  16  Beav. 

633,  .  636 

V,  Auer,  10  Phi  la.  356,  .  459 
V,  Campbell,  53  Tex.  229,  .  633 
V,  Chair    Co.,     16    Gray, 

(Mass.)  209, 218 

V.  Conrad,  3  Brewst.  (Pa.) 

329, 435 


WaUace  v,  Douglas,  103  N.  C. 

19      222 

V.  Doughifi,  116  N.  C.  669, 

220,222 

V.  Greenwood,   16  Ch.  D. 

362, 119 

V.  Smith,  2  Handy,  (Ohio,) 

78, 632 

Walling  tr.  Burgess,   122  Ind. 

308, 530 

Wallington's  Estate,  1  Aahm. 

(Pa.)  307, 296,298,300 

Wallis  V,  Hodson,  2  Atk.  117,  .  671 

Wallworth  v.  Holt,  4  My.  &  Cr. 
gl9 4^ 

Waliwle  v,  brford'  3  Ves.  420,   551 
Walrath  v.   Handy,  24  How. 

Pr.  (N.  Y. )  353,  .   .  688,  689,  691 
Walrond  v.  Roeslyn,  11  Ch.  D. 

640. 115 

Walsh  V.  Canal  Co.,  59  Md.  423, 

173, 189 
V,  Durkin,   12  Johns.   (N. 

Y.)99, 19S 

Walsworth  t*.  Johnson,  41  Cal. 

61, 195,  200 

Walter  v.  Maunde,  19  Ves.  424, 

78  89 
V,  Selfe,  4  DeG.  &  6m.  316, 450 
Walters  v.  Morgan,  3  De  G.,  F. 

&  J.  718, 640 

Walton  t;.  McKesson,  64  N.  C.  ^ 

Wampler's  Estate,  40  P.  L.  J. 

(Pa.)  461, 684 

Wanser  v.  Lucas,  44  Neb.  769,   326 
Wanzer  v.  Brainard,  73  Iowa, 

726. 337 

Ward's  Estate,  13  W.  N.  C. 

(Pa.)  282,       634 

Ward  V.  Arch,  16  Sim.  389,  .  .  86 
V,  Beeton,  19  L.  R.  Eq.  207,  403 
V.  Green,  (Tex.)  30  8.  W. 

Rep.  864, 189 

V,  Newell,  37  Tex.  261,  .   .  622 
v.  Parlin,  30  Neb.  376,  .   .  325 
V.  Ward,  2  Sm.  &  G.  126,  652 
Wardens   v,   Atty.    Gen.,  164 

Mass.  188 25,  27 

Wardle  v.  Carter,  7  Sim.  490,  .  238 
Warev.  Purdy,  (Iowa,)  60  N. 

W.  Rep.  526, 334 

V,  Seasongood,  92  Ala.  152,  336 

V.  Shoe  Co.,  92  Ala.  146,  .  336 

V.  Ware,  6  N.  J.  Eq.  117,  .  672 

Warfleld  v.  Canning  Co.,  72 

Iowa,  666, 259 


TABLE  OF  CASES. 


771 


PAoa 

Waring  v.  Ayree,  40  N.  Y,  357,  658 
V.  Lewis,  53  Ala.  630,  ...  654 
v.  R.  R.  Co.,  7  Hare,  482,  .  536 

Warner  r.  Barker,  3  Wend.  (N. 

Y.)  400, 518 

i;.  Morse,  149  Mass.  400,  .    41 
17.  Rice,  66  Md.  440,  ...  632 
v.  Van  Alstyne,  3  Paige  Ch. 
(N.  Y.)513, 114 

Warnock  v.   Harlow,  96  Cal. 

Warren  v.  Bk.,  149  ill.  9,  .  .  .257 
V.  Jones,  68  Ala.  449,  ...  325 
V,  Landrv,  74  Wis.  144,  .  .  187 
V,  Martin,  24  Neb.  273,  .  .  217 
V.  Warren,  30  Vt.  633,  .  .  429 
t;.  Wells,  1  Mete.  (Mass.) 

80, 519 

Washburn  v.  Ins.  Co.,  114  Mass. 

175, 176,187,189 

Washington    v,    Abraham,    6 

Gratt.  (Va.)  66. 112 

Washington  6.  <x  L.  Assn.  v. 

Beaghen,  27  N.  J.  £q.  98,  .   .  428 
Wash.  Cent.  Bk.  v,  Hume,  128 

U.  S.  195, 335 

Wasson   v,  Gould,  3   Blackf. 

(Ind.)  18, 521 

Water  Go.  v,  Hawkins,  95  Ky. 

502, 615 

Water  Comrs.  v,  Hudson,  13  N. 

J.  Eq.  420 391 

Water  house  v.  Comer,  56  Fed. 

Rep.  149, 356,412 

Waterman  v.  Ayres,  39  Ch.  D. 

29, 617 

V.  Shipman,  130  N.  Y.  301,  613 
Waters  v.  Bew,  52  N.  J.  Eq. 

787, 556 

V.  Bussard,  2  Cranch,  C.  C. 

226, 519 

Watkins  v.  landon,  52  Minn. 

389, 617 

V,  Vrooman,  51  Hun,  (N. 

Y.)  175, 441 

Watson  V.  Baker,  71  Tex.  739,  .  558 
V,  Hensel,  7  Watts,   (Pa.) 

344, 518,  522 

V.  Smith,  110  N.  C.  6,  .  .  237 
V,  Stever,  25  Mich.  386,  .  .  193 
v.  Toone,  6  Madd.  153,  .  .  302 
V.  Williams,  36  Miss.  331,  .  895 
Wattengel  v,  Schultz,  11  Misc. 

Rep.  (N.  Y.)  165, 425 

Watts  r.  Kellar,  56  Fed.  Rep.  1,  442 
V,  Savre,  76  Ala.  397,  ...  521 
V.  Watts,  17  L.  R.  Eq.  217,  116 


PAGB 

Waukesha  Co.  v.  Water  Co.,  63 
Fed,  Rep.  443,  .   .       ....  616 

Way  r.  Bragaw,  16  N.  J-  Eq. 
213 ....  181 

Wayland  V.  Craiik,  79  Va.'662,' 

293,298 
Wayne's  Estate,  9  PSa.   C.  C. 

142, 634 

Wayne  Twp.  «.  Oahill,  49  N.  J. 

L.  144, 222 

Wayt  r.  Carwithen,  21  W.  Va. 

516,  .   .  441 

Wearin  v,  Munson,  62  Iowa, 

466, 670 

Weaver  v.  Fisher,  110  111.  146,  .  583 

V,  Shenk,  154  Pa.  206,  554,  560 

Webb  v.  Archibald,  128    Mo. 

299 533 

V.  Ingham,  29  W.  Va.  389,  338 
V.  Kirby,  26  L.  J.  Ch.  145,  539 
V,  Rose,  4  Burr.  2331,  ...  485 
Webber  v.  Townley,  43  Mich. 

634 493, 498,  600 

Weberv.  Bryant,  161  Mass.  400,    34 
Webster  v.  Bronston,  5  Bush, 

(Ky.)521, 432 

V.  Cecil,  30  Beav.  62,  .  .  .  541 
V,  Cook,  2  L.  R  Ch.  542,  .  237 
V.  Dillon,  3  Jur.  N.  S.  432,  404 
«.  French,  11  111.  264,  .  .  655 
v.  Morris,  66  Wis.  366, 

11,  13, 14, 15, 17, 18, 19,  24, 48 
V.  Peet,  97  Mich.  326,     .   .  671 
V,  Thorndyke,    11    Wash. 
390,  39  Pac   Rep.   677, 

272  275 
V.  Wiggin,  (R.  I.)  31  Atl! 
Rep.  824,  .   .      17, 18,  26,  47 
Wedderburn  v,  Wedderbum,  4 

My.  &  Cr.  596, 185 

Weed  V.  Jewett,  2  Mete.  ( Mass. ) 

«)8,  ....       •   •   •   .   .  218 
V.  Weed,  94  N.  Y.  243,  .   .  691 
Weeding  v.  Weeding,  1  J.  &  H. 

424, 112,  113 

Weeks  v.  Hobson,   150  Mass. 
377 60  69 

Weih'l  k  Mfg.  Co.*,  89  Ga.  297,  .  430 
Weinberg    v.     Weinbei^g,     60 

Hun,  (N.  Y. )  167,  .  .  182,  188 
Weinstock  v.  Marks,  109  Cal. 

529, 612,  618 

Weise's  Appeal,  72  Pa,  351,  .  539 
Weise  v.  Welsh,  30  N.  J.  Eq. 

431, 672 

Weisiger  v.  Wood,  36  S.  Car. 

424, 188 


772 


TABLE   OF   CASES. 


PAoa 
Welch  v.  B(L,  23  Iowa,  203,  .   .    74 
V.  McGrath,  59  Iowa,  619, 

293,  298 
Welchel  v.  Thompson,  39  Ga. 

559, 195 

Weld  V.  Tew,  Beatt.  266,  ...  120 
v.  Walker,  130  Mass.  422, 

469,  489 
Wellesley  v,  Wellesley,  6  Sim. 

497, 667 

Wells  V,  Assn.,  120  N.  Y.  630,  .  547 
V.  Francis,  7  Colo.  396,  .  .  655 
V,  Heath,  10  Gray,  (Mass.) 

17, 49 

t'.  Mace,  17  Vt.  503,  ...  522 
«.  Millet,  23  Wis.  64,  .  .  .  539 
V.  Smith,  2  Ed w.  Oh.  (N.  Y.) 

78, 101, 106.  107 

V.  Teall,  5  Blackf.   (Ind.) 

306, 523 

Wemyss  v.  White,  159  Mass. 

484, 640 

Wendover  v.  Baker,   121  Mo. 

273, 560 

Wenman  v,   Lyon,   64   L.    T. 

N.  S.  88, 329 

Wentz's  Appeal,  126  Pa.  541, 

118,  120 
Werner  v.  Hatton,  54  Kans. 

250, 522 

Wesson  v.  Iron  Co.,  13  Allen, 

(Mass.)  95 460 

West  V.  Bk.,  19  Vt.  403,  ..  .  435 
V.  Camden,  135  U.  8.  507, 

577,  585 
V,  McConnell,  5  La.  424,  .  198 
V.  Produce  Co.,  (Colo.)  41 

Pac.  Rep.  829,  .....  260 
i;.  Shattleworth,  2  My.   & 

K  684 22 

V.  Waddill,33'Ark.  576, .'  .'  298 
Western  R.  R.  Corp.  v.  Bab- 
cock,  6  Mete.  (Mass. )  346,      541 
Westervelt   v.   Haff,  2   Sandf. 

Ch.  (N.  YJ  98, 427 

Westfalls  V.  Oottrills,  24  W.  Va. 

768. 657 

Westlake  v.  Farrow,  34  S.  Car. 

270, 206 

Westmoreland  Gas  Co.  v,  De 

Witt,  130  Pa.  235, 678 

Wethered  v,  Wethered,  2  Sim. 

183,  .   .       239 

Wetherly   v.    Straus,  98    Cal. 
OQQ 337 

Wethereli  v,  O'Brien,  140  111. 
146, 663 


PAOB 


Wetherill  v.  Hough,  62  N.  J. 

Eq.   683, 116,  117,  118 

Wetmore    v,    McDougall,    32 

Mich.  276, 187 

V.  Scovell,  3  Edw.  Ch.  (N. 

Y.)515, 467,485 

Whaley  v.  Cape,  4  Mo.  233,  .  .  521 

V,  Whaley,  71  Ala.  159,  .   .  654 

Wharton  v.  May,  5  Ves.  27,  .   .236 

v.  Shaw,  3  W.  &  S.  (Pa.) 

124,  .    .       .  78,  83,  85,  87,  80 

Whayne  v.  Moi^n,  (Ky.)  12 

S.  W.  Rep.  128, 337 

Wheat  t;.  Mx)8s.  16  Ark.  255.  .  653 
Wheatly  v,  Calhoun,  12  Leign, 

(Va.)  264, 114 

Wheaton  v.  Peters,  8  Pet  691,  485 
Wheeler  v.  Johnston,  3  L.  R. 

Ir.  284,       616 

f.  Raymond,  8   Cow.  (N. 

Y.)  311,  7u  a.,  ...  .  198 
V,  Smith.  9  How.  55,  ...  50 
V.  Wheeler,  2  Mete.  (Ky.) 

474, 225,  238 

Wheeler  &  Wilson  Mfg.  Co.  v. 

Monahan,  63  Wis.  198,  ...  334 
Wheldale  t>.  Partridge,  6  Ves. 

388, 92 

V,  Partridge,  8  Vea.  227,  .    89 
V,  Wheldale,  16  Ves.  376,  .  667 
Wheless  v,  Wheless,  92  Tenn. 

293. 113 

Whicker  v.  Hume,  7    H.    L. 

Cas.  124, 17 

Whitaker  i'.  Bond,   63  N.  C. 

&9u, ....  639 

V.  Hudson,  65  Ga.  43,  453,  459 
White's  Estate,  163  Pa.  388,  .em 
White's  Estate,  167  Pa.  206,  .  112 
White  V.  Benjamin,  23  N.  Y. 

Suppl.  981, 333 

V,  Cohen,  1  Drew.  312,  .  .  44S 
V.  Dolliver,  113  Mass.  400,  .  200 
V,  Downs,  40  Tex.  226,  .  .  443 
V.  Fisk,  22  Conn.  31,  ...  66 
V.  Fulghum,  87  Tenn.  281,  43f 
V.  Hale,  2  Coldw.  (Tenn. ) 

//,  ...  .....    'Ti 

V.  Hermann,  61  HI.  243,  .  .  652 
V.  Howard,  46  N.  Y.  144, 

60,  78,  89 
V.  Jameson,   18  L.  R.  Eq. 

303. 461 

V.  Mellon,  [1895]  A.  C.  164,488 
V,  Mooers,  86  Me.  62,  .  6.58 
V.  MoflB,  67  Ga.  89,  .  .  .  .302 
V.  NichoUs,  3  How.  266,    .  467 


TABLE   OF   CASES. 


773 


PAQB 

White  V,  Polleys,  20  Wia.  503,  482 
V.  R.  R.  Co.,  13  Mich.  356,  542 
V.  Schuyler,    1    Abb,    Pr. 

N.  8.  (N.  y.)300,  .  .  .569 
V,  Schuyler,  31  How.  Pr. 

(N.  Y.)38, 582 

9.  Talmage,  35  N.  Y.  Super. 

Ct.  223, 196 

ft  Tire  Co.,  52  N.  J.  Eq. 

178 587 

«.  ThoQUW,  8  Buab,  (Ky.) 

661, 636,  639 

V.  White,  7  Vee.  423,  *  .  .  15 
•.  White,  [1893]  2  Ch.  41,  19 
V.  White,  30  Yt.  838,  .  .  *  683 
«.  Whitman,   I  Curt.   (U. 

S.)  494, 200 

V,  WUliami,  48  Barb.  (N. 

Y.)  222. 541 

Whitehead  v,  ICitaon,  119  Mme. 

484»  •    .    f    .    •    .    •    •  4\x$y  4o7 

Whitehill  «.  Lowe,  10  Utah, 
^19 ,  .  .   ,   .  552 

Whitesidev!  Biawiey,  Iffi^MaaB. 
138, 190 

Whitfteld  V.  Loveless,  64  O,  G. 
^2 616 

Whitiock  «.  Duffieidi  1  Hoff! 

Ch.  (N.  Y.niO,  ...  .560 
V.  Heard,  3  Rich.    L.   (S. 
Car.)  88,     194 

Whitman  r.  Fiiher,  74  111.  147, 

688,  689,  691 

Whitney  v,  Whitney,  63  Hun, 

_(N.  Y.)59, 690 

Whittaker  1;.  Bk.,  52  N.  J.  Eq. 
400, 256,  425 

Whittenton  Mfg.  Co.  i^.  Placket 
Co.,  21  Fed.  Sep.  896,       .   .  192 

Whitwood  Chem.  Co.  r.  Hard- 
man,  [1891]  2  Ch.  416,  ...  404 

Wick  China  Co.  v.  Brown,  164 

Pa.  449 356,  412 

Wickersham  v.  Brittan,  93  Cal. 

34 137 

f.  Murphy,  93  Cal.  41,  .  137 
Wiesert  v,  Fianck,  56  Mich. 

^\M/,      .  •  .  ....  000 

Wieland  v.  Oberne,  20  111.  App. 

118, .522 

Wier's  Appeal,  74  Pa.  230,  449,  450 
Wigand  t>.  Sichel,  3  Keyes,  (N. 

Y.)  120 194 

Wilcox  v.'Cate,'65Vt  478*  .188 
Wild  v.  Stradling,  Finch,  135,  668 
Wilde  V.  Gibson,  1  H.  L.  Cas. 

605, 638 


PAGS 

Wilderman  v.  Baltimore,  8  Md. 

551, 11 

Wilds  V.  Layton,  1  Del.  Ch.  226, 673 
Wile  V,  Brownstein,  35  Him, 

(N.  Y.)68, 188 

Wilkins  V,  Taylor,  8  Rich.  Eq. 

(S.  Car.)  291,       87,94 

Wilkinson  v.  Bauerle,  41  N.  J. 

Eq.  635,  ...  250,  251,  261 
V.  Flowers,  37  Miss.  579,  .  597 
V.  Wilkinson,  59  Wis.  557. 

661,  665,  668,  675 
Wilks  V.  Robinson,  3  Rich.  (S« 

Car.)  182, 598 

Willard  v.  Cambridge,  3  Allen, 

(Mass.)  574, 355 

Willcock  V.  Terrell,  8  Exch.  D. 

Willes  r.  Levett,  1  De  G.  &  S. 
392       ,   ,   .   , 184 

waieib  v.  Wiliet,  8  Watts,  (Pa. ) 
277        V^ 

Willettr.  Stringer,  17  Abb.  Pr. 

(N.  Y.)  162, 658 

Williams  v.  Aaams,  8  Biss.  (U. 

S.)452. 614 

fi.  Ayrault,    31  Barb.   (N. 

Y.)  364 185 

V,  Bolton,  1  Cox  Ch.  72,  .  667 
v.  Bradley,  7  Heisk.  (Tenn. ) 

54, 87 

V,  Brimhall,      13      Gray, 

(Mass.)  462, 521 

v.  Carwardine,  4  B.  &  Ad. 

621, 505 

V.  Ch.,  1  Ohio  St.  478,  .  .  49 
V.  Ford,   (Tex.)  27  S.  W. 

Rep.  723, 222 

V.  Haddock,  145  N.  Y.  144,  97 
V,  Harris,  4  S.  Dak.  22,  .  .  338 
V.  Ins.  Co.,  2  Mete.  (Mass. ) 

303 518 

v.  Kershaw,  5  L.  J.  Ch.  N. 

S.  84, 13 

t>.  McNamara,  8  Ves.  70, 

667,676 
V.  Marshall,  4   Gill   &  J. 

( Md. )  376,  ...  303,  304 
V.  Moigan,  6  Houet.  (Del.) 

439, 337 

r.  Peabody,    8   Hun,    (N. 

Y.)  271, 671 

V,  Pearson,  38  Ala.  299,  .  -  14 
«.  Pouns,  48  Tex.  141,  593,  597 
v.  R.  R.  Co.,  18  Barb.  (N. 

Y. )  222 466 

v.  Rhodes,*  81  111.  574,     \  .298 


774 


TABLE   OF   CASES. 


PAGE 

Williams  v.  Rice,  60  Mich.  102,  441 
t;.  Stewart,  25  Minn.  516,  .  552 
v.  Thorn,  70  N.  Y.  270,  .  .  639 
V.  Wilkes,  14  Pa.  228, ...  .199 
V.  Washington,  1  Dev.  Eq. 

(N.  C.)137, 427 

t>.  Williams,  15  Ves.  419,  .  672 
t>.  Williams,  2  L.   R.  Ch. 

294   ^    , 239 

V.  Wiiliamsi  8  V.  Y.625, 

35,  50,  51 
Williamson  v,  Jones,  39  W.  Va. 

231, 666 

V.  Paxton,  18  Gratt.  (Va.) 

475, 185 

t\  Tobey,  86  Cal.  497,  ...  460 
V.  Wootton,  3  Drew.  210,  .  559 
Willing  V.  Peters,  7  Pa.  287, 

78,  79,  87,  95 
WiUis  V.  Brown,  2  Jur.  987,  .   .    23 
t?.  Foster,  65  Ga.  82,    ...  655 
Willoughby  v,  Storer,  22  L.  T. 

N.  S.  896, 88 

V.  Willoughbv,  Ambl.  284,  655 
Wilson   V.  Boyce,    92    U.    S. 

320, 440 

V,  Ferrand,  13  L.   R.   Eq. 
Qg2       . 198 

v.  Fiel(iing,'2  Vern.  763,  !  428 
V.  Kimmel,  (Mo. )  19  S.  W. 

Rep.  24, 444 

V.  Lynt,  30  Barb.  (N.  Y.) 

124, 50,  51 

V,  McCullough,  23  Pa.  440, 

294  657 

V.  Patton,  87  N.  C.  318,  .   !  432 

V.  Riddle,  124  U.  S.  608,    .  334 

V.  Runkel,  38  Wis.  526,  .   .  622 

Winch  V.  Winchester,  1  Ves.  & 

B.  375, 639 

Windham  Inst.  v.  Sprague,  43 

Vt.  502,  ...  .   .  167 

Windt  V.  Ch.,  4  Sandf.  Ch.  (N. 

Y.)471, 488 

Wineman  v.  Hughson,  44  111. 

Apt).  22, 221 

Winfield  NatL  Bank  v.  Croco, 

46Kan8.  629. 325 

Wingate  v.  Smith,  20  Me.  287,  192 
Winn  V.  Henry,  84  Ky.  48,    .    .  558 
V.  Inv.  Co.,  126  Mo.  528,    .  426 
Winslow  r.  Cummings,  3  Cush. 

(Mass.)  358 69 

Winston  v.  Biggs,  (N.  C. )  23  S. 

E.  Rep.  316, 420 

Winter  v.  Bandel,  30  Ark.  362,  193 
t7.  Geroe,  5  N.  J.  Eq.  319,  .  297 


PAfil 


Winter  v.  Goebner,  (Colo.)  40 

Pac.  Rep.  670, 551 

V,  Tiainor,  151  IlL  191,  .  .  553 

V.  Truax,  87  Mich.  324,  .   .  293 

Wintermutev.  Heinly,  81  Iowa, 

169, 691 

Wipfl!  t?.  Heder,  6  Tex.  Civ. 

App.  685, 297 

Wise  V.  Grant,  140  N.  Y.  593. 

642,  643,  649 

V,  Prowse,  9  Price,  393,   .  .  200 

V.  Shepherd,  13  111.  41;  .  .  433 

Wiseman  v.  Beake,  2  Vern.  121, 

236,237 

Wistar's  Appeal,  80  Pa.  484,    .  539 

Wiswell  V,  Jams,  9  Fed.  Rep. 

84, 335 

Withers   v.    Carter,    4   Gratt 

(Va.)407, 433.434 

Witmanv.  Lex,  17  S.  &R.  (Pa.) 

88,    .    •    • 15,  lo,  20,  51 

Wolf  v.  Cook,  40  Fed.  Rep.  432, 191 

V.  Ferguson,  129  Pa.  272,  .  427 

V.  Schaeffner,  51  Wis.  53,  .  687 

Wolfe  tJ.  Bamett,  24  La.  An.  97,  609 

V,  Goulard,   18   How.   Pr. 

(N.  Y.)  64,  .   .   .   .610,615 

Wolfoixl  V,  Farnham,  44  Minn. 

159, 339 

Wollensak  v.  Briggs,    20   111. 

App.  60, 555 

Wolverton  v.  Taylor,   157  HL 

485, ....  170 

Wood's  Estate,  55  Hun,   (N. 

Y. )  204 49 

Wood  V.  Ibrey,  3  Madd.  417, 

237,238 

V.  Broadley,  76  Mo.  23,  .   .  333 

V,  Hammond,  16  R.  I.  98, .  688 

V.  Harmison,  (W.  Va.)  23 

S.  E.  Rep.  560, 304 

V.  Hodges,  2  FowL  Exch. 

Pr.  342, 184 

V.  Imp.  Co.,  (Tex.)  31  8. 

W.  Rep.  503, 219 

V,  Lake,  13  Wis.  84, 

196,  198.  200 

V.  Mitchell,  26  Abb.  N.  C. 

(N.  Y.)  129,  ...     219 

V.  Paine,  66  Fed.  Rep.  807,    14 

V.  Scarth,  2  E.  <&  J.  33,  .  .641 

V.  Stafford,  60  Miss.  370,  .  653 

V.  White,  32  Me.  340, ...  690 

Woodhouse  v.  Walker,  6  Q.  B. 
D.  404 Qfyd 

Woodlief  ».  Merritt,  96  N.   C. 
226, 891 


TABLB  OF  CASKS. 


775 


PAGS 

Woodroffe  v.  Allen,  1  H.  <Sc  J. 

73, 236 

Woodraff  t;.  Bowles,  104  N.  0. 

197, 832,  334 

V.  Cook,  2  Edw.  Ch.  (N. 

Y.)  259, 297 

v.  Cook,  47  Barb.  (N.  Y.) 
304 033 

V.  Marsh,  63  Conn.  125, 

17,  45,  51 

V.  R  R.  Co.,  30  Fed.  Rep. 

91,        586 

V.  Rv.  Co.,  93  N.  Y.  619,   .  265 

V,  Wentworth,    133  Mass. 

309, 577,  585 

Woods  V.  Carlisle,  6  N.  H.  27, .  518 

V.  Harris,  5  Blackf.  (Ind.) 

586, 519 

V.  Wallace,  22  Pa.  171,    .   .  444 

Woodward  v,  Worcester,   121 

Mass.  245, 452 

Woodyearv.  Schaefer,  57  Md.  1,  451 

Woolcocks  V,  Hart,  1  Paige  Ch. 

(N.  Y.)185, 430 

Woolman  v,  j3k.,  2  Colo.  App. 

454, 521 

Woolsey  t;.  Judd,  4  Duer,  (N. 

Y.)  379,  ....  468, 469,  481, 485 

Woolverton  v.  Tavlor,  132  111. 

197,    ...  165,  166,  168,  169,  170 

Worden  v.  R  R.  Co.,  82  Iowa, 
j2^ 219 

Work  V.  Harper,  31  Miss.  107,  .  597 
Worrall  v.  Jacob,  3  Meriv.  256.  330 
Worsley's Estate,  4  D.  R.  (Pa.) 

ly*? 04 

Worsley  v.  Stuart,  4  Bro.  P.  C. 

377, 668 

Worthen  t;.  Griffith,  59   Ark. 

562, 245,  260,  261 

Wortman  v.  Skinner,  12  N.  J. 

Eq.  358, 298 

Wotnerspoon  v,  Currie,  5  L.  R. 

H.  L.  508, 615,  616 

Wrenshall  t;.  Cook,  7  Watts, 

( Pa. )  464,   .   *. 515 

Wrexham  v.  Tamplin,  28  L.  T. 

N.  S.  761, 24 

Wright  V,  Atkyns,  1  Ves.  &  B. 

313, 675 

V.  Austin,  56  Barb.  (N.  Y.) 


16, 


426 


'J.  Bircher,  72  Mo.  179,  .  .  238 
V.  Brown,  116  N.  C.  26,  .  .  237 
V.  Campbell,  27  Ark.  637,  .  295 
i;.  Lee,  2  S.  Dak.  596,  ..  .  257 
V.  Minshall,  72  111.  584,  .   .  110 


PAGB 

Wright  V.  Rose,  2  Sim.  &  Stu. 

323, 78,  120 

V,  Simpson,  6  Ves.  714,  .  .  426 
V.  Simpson,  15  O.  G.  968,  .  611 
V.  Trustees,  1  Hoif.  Ch.  (N. 

Y.)  202, 89 

v.  Walker,  30  Ark.  44,    .  .296 
v.  Wright,  31  Mich.  380,    .554 
Wrightsonv.Macaulay,  4Hare, 

487, 88 

Wuesthoif  v.  Seymour,  22  N. 

J.  Eq.  69, 539 

Wurts  t'.   Page,  19  N.  J.  Eq. 

365, 86,  90 

Wurtzv.  Hart,  13  Iowa,  515,    * 

201,  426, 435 
WyUe  V,  Elwood,  134  IlL  281, 

452,459 
Wyman  v.  Hooper,   2  Gray, 

(Mass.)  141, 290 

Wynehamer  v.  People,  13  N.  Y. 

433. 468 

Wynkoop  v.  Wynkoop,  42  Pa. 

293, 469,  489 

Wynne  v.  Price,  3  De  G.  &  Sm. 

310 582 

V.  Spiers,  7  Humph.  (Tenn.) 

394, 231 

Wyse  V,  Dandridge,  35  Miss. 
672, 654 

Y.  &  J.  Co.  V.  Associates,  1 

Hopk.  Ch.  (N.  Y.)  461,   429,  430 
Yale  V,  Randle,  23  La.  An.  579, 

591,  597 
Yard's  Appeal,  64  Pa.  95,  .  .  14,  47 
Yarnold  v.  Lawrence,  15  Eans. 

126, 75 

Yates's  Case,  4  Johns.  (N.  Y.) 

317, 395 

Yates  V,  University  Coll.,  7  L. 

R.  H.  L.  438, 18 

V.  Yates,  9  Barb.  (N.  Y.) 

324, 48 

Yeap  Cheah  Neo  v.  Ong  Cheng 

Neo,  6  L.  R.  P.  C.  381,  .   .  22,  47 
Yelverton  v.  Conant,  18  N.  H. 

123, 198 

Yeo  V.  Tatem,  3  L.  R.  P.  C. 

696, 191 

Yenjer  v,  Jones,  16  How.  36, 

652,  653 
Yingling  v.  Miller,  77  Md.  104,  11 
Yocum  V.  Hotel  Co.,  18  Abb. 

N.  C.  (N.  Y.)  340,       ....  460 
York  V,  Conde,  66  Hun,  (N.  Y. ) 

316, 21S 


776 


TABLE   OF  CABSS. 


PAQB 


Youmans  v,  Yoamane,  26  N.  J. 

Eq.  149, 688 

Young  V.  Barclay,  8  Ot.  of  SesB. 

Gas.  (2dfer.)  774,  ...  199 
V.  Black,  7  Cranch,  566,  .  518 
V.  Clerk,  Prec.  Ch.  538,  .  .  538 
v.  College,  (Md.)  32  Atl. 

Rep,  177 489 

V,  Macrae,  9  Jar.  N.  S.  322, 

604  617 
V.  Young,  51  N.  J.  Eq.  49l|  186 


Younghuaband  v.  Gisbome,  1 
Coin  400, 632 

Zeisweiss  v.  James,  63  Pa.  465,    12 
Zimmerman  v.  Anders,  6  W.  & 

S.  (Pa.)  218, 49 

v.  Jewett.  19  Abb.  N.  C. 

(N.Y.)459,  n.,     .   .   .   .  586 

V,  Kinkle,  108  N.  Y.  282,  .  656 

Zink  V.  People,  77  N.  Y.  114,  .  642 

Zinn  V.  Law,  32  W.  Ya.  447«    .  320 


INDEX. 


ABSTRACTOR  OF  TITLEa  r^os 

Right  to  inspect  and  copy  pablic  recoidSy 490,  498 

ACCUMULATION. 

For  charitable  purpoaeB, 27,  51 

ACQCIESCENCE. 

Of  ceshd  que  trust  in  voidable  pmehaae  by  ezeeaior  or  ad- 
miniatrator, 301 

ACTION. 

Form  of  action  to  rocover  ooipoiate  debti  for  which  directors 
are  personally  liable, 105 

ADMINISTRATORS. 

Purchase  of  estate  of  decedent, 284 

Purchase  of  real  estate  of  decedent, 295 

Purchase  at  judicial  sale, 296 

Confirmation  of  sale  does  not  yalidate  purchase, 296 

Indirect  purchase  voidable, 296 

Purchase  by  third  person, 296 

Resale  to  administrator, 296 

Purchase  by  administrator  voidable,  not  void, 298 

Administrator  entitled  to  recoup  purchase   money  expended 

on  behalf  of  estate, 299 

Administrator  may  be  compelled  to  keep  land  and  account  for 

its  actual  value, 300 

Valid  purchases  by  administrator, 300 

Ratification  by  eaiui  que  trusty 301 

Estoppel  to  contest  validity  of  purehaae, 301 

Acquiescence,     • 301 

Laches,     ••••• 301 

777 


778  INDEX. 

ADMINISTRATORS— Can^niM5d.  pagb 

Purchase  of  personal  property  of  decedent  by  administrator,    .   302 
Bona  fide  parchaser  from  administrator  protected,    ....  2^,  902 

ADVERTISEMENT. 
See  Contracts. 

AGENT. 

See  Pbincipal  and  Agbnt. 

ANTI-VIVISECTION. 

Included  within  charitable  porpoeeSy* •••••       1 

APPEAL. 

From  interlocutory  decree, • 904 

APPROXIMATION. 

American  equivalent  of  the  cy  pr^  doctrine, 66 

Application  to  other  than  charitable  gilts, 60 

ASSETS. 

See  Mabshalino. 

ASSIGNMENT. 

See  Equitable  AasioNMENT. 

When  equivalent  to  an  equitable  mortgage, 443 

Assignment  of  contract  for  the  sale  of  land, 443 

Assignment  of  bond  to  deliver  deed, 443 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Preferences, 138,240,247,257 

Preference  of  directors  of  corporation, 240,  247,  257,  259 

Preference  of  wife  by  husband, 325 

Marshaling  assets, 420,  435 

Following  trust  funds, 640 

BANKRUPTCY. 

Marshaliug  assets,    .••••••••••••••••••••  4S5 

BIDS. 

See  CONTRACIB. 

BILL. 

See  Practice. 

Bill  to  construe  will, •••••••• 677 

BONA  FIDE  PURCHASER 

From  executor  or  administrator, 284,  302 

Of  conveyance  in  fraud  of  creditors, 304  ' 

Of  conveyance  from  husband  to  wife, 304 

Of  trust  funds, 654 


INDEX.  779 

BOND.  PAOi 

May  constitute  an  equitable  mortgage, 442 

Bond  to  convey  title, • 442 

Bond  to  deliver  deed, 443 

BOYCOTT. 

Injunction  to  restrain, 355,  411 

CHARITABLE  GIFTS. 
See  CHABmES. 

CHARITABLE  PURPOSES. 
See  CHARiriBB. 

CHARITABLE  TRUSTS. 
See  Charities;  Tbustb. 

CHARITIES. 

Claesification,     6,  9,  13 

Definition, 5,  10 

General  doctrine, 9 

Include  gifts  for  the  relief  of  poverty, 6,9,13,16 

Include  gifts  for  the  advancement  of  education, 5,9,16 

Include  gifts  for  the  advancement  of  religion, 5,  9,  19 

Include  gifts  for  the  benefit  of  the  community, 5,  9,  24,  26 

Include  gifts  for  the  support  of  an  anti-vivisection  society,     .  .       1 

Requisites  of  a  valid  charitable  gift, 10 

Beneficiaries  must  be  indefinite, 11 

Purpose  of  the  gift  must  be  lawful, 19 

Objects  of  the  gift  must  be  certain, 1^ 

Superstitious  uses  not  charitable, 21 

Void  only  as  to  illegal  purpose, «••     35 

Gift  to  charity  in  perpetuity, 47 

Accumulations  for  charitable  purposes,     27,  51 

Vesting  of  gift  postponed, 47 

Condition  void  as  a  perpetuity, 48 

Alternative  gifts  in  x)erpetuity,     48 

Gifts  in  perpetuity  upon  contingency, 48 

Gifts  to  unincorporated  associations, 49 

Gifts  to  prospective  corporations, 49 

Doctrine  of  cy  prte, 52 

CHRISTIANITY. 

Advancement  of  Christianity  a  charitable  purpose,  ....    5,  9,  19 

COLLEGE. 

See  Dbgkbrs  ;  Scholabship. 

OOMPLATOT. 
See  Practicb. 


780  INDEX. 

CONCEALMENT. 

A  bar  to  specific  performance, • 540 

CONSIDERATION. 

Of  conveyance  from  husband  to  wife, 326 

Valuable  considerations, 326 

Debt  barred  by  limitation, • 328 

Marriage, • 329 

Release  of  dower, • 330 

Release  of  homestead, 33D 

Agreement  not  to  sue  for  divorce, 830 

What  are  not  valuable  considerations, 380 

Trumped-up  debt, 326 

Love  and  affection, • 331 

Inadequacy  of  consideration  a  badge  of  fraud, 332 

Burden  of  proof, 


CONSPIRACY. 

Combination  of  employes,  •• ••••••  406,  407 

Combination  of  employers, ••••«• 413 

CONSTITUTIONAL  LAW. 

Full  faith  and  credit, 619 

CONTEMPT. 

Of  injunction, • 864,413 

CONTRACT. 

By  advertisement  and  bid,    •  • 71,  512 

Rights  of  lowest  biddbr, 71,  73,  512 

Rights  enforced  by  injunction  or  mandamuB, 73 

Rights  of  highest  bidder  for  articles  to  be  sold, 76,  512 

Contract  calling  for  patented  articles, 75 

Specific  performance  of  contract  for  chattels, 580 

Specific  performance  of  contract  for  corporate  stock,     .  561,  562,  564 
Not  enforced  when  contract  is  against  public  policy,    .  .  .  561,  584 

CONTRIBUTION. 

Set-off  a  corollary  of  the  right, ••••••••  514 

CONVERSION. 

See  Equitable  Conversion. 

CONVEYANCES. 

From  husband  to  wife,  • 904^  324 

Voluntary  conveyance  voidable  by  existing  creditors, 333 

Voluntary  conveyance  good  as  to  subsequent  creditors,   ....   333 
Voluntary  conveyance  by  insolvent  husband  fraudulent,    .  .  •   334 


INDEX.  781 

OORPOEATIONS.  'aoe 

Election  of  directore, • 122,  136 

urisdiction  of  equity  over  corporate  electionSi 122,  136 

Capital  8tock, 138 

Insolvency, 138,  240,  247,  257 

What  constitutes  insolvency, 138 

Assets  of  insolvent  corporation  a  trust-fund  for  the  benefit 

of  creditors, 138,  247,  257 

Application  of  the  doctrine, 261 

Preferred  claims, 138 

Preference  of  directors, 240,  247,  257,  259 

Exoneration  of   directors   from  liability  for  corporate  debts, 

138,  247,  259 

Acts  of  receiver, 138 

Bonds, 262 

.  Acts  of  directors 240,  272 

Dealings  with  directors, 255,  271 

Officers,        262 

Purchase  of  corporate  securities  by  officer  at  a  discount,  .   .  262,  272 

Purchase  of  claims  against  corporation  at  a  discount, 271 

Dealings  between  corporations  with  common  directors  or  offi- 
cers,     272,  282 

Liability  of  directors  for  debts  in  excess  of  statutory  limit,    138,  164 

Assent  to  creation  of  such  debts,     138 

Nature  of  liability, 165 

Extent  of  liability 166 

Essentials  of  right  of  recovery, 167 

Injunction  to  restrain  ultra  vires  acts, 340,  353 

Contracts  to  sell  or  purchase  stock, 561,  582,  584 

When  enforced, 582,  584 

When  not  enforced, 584 

Contracts  to  secure  office  ill^al,  .  .  •  •  • 561 

Such  contracts  not  enforced, 584 

Agreement  for  voting  not  enforced, 586 

Voting  trusts, 586 

COSTS. 

Of  suit  to  construe  will, •  •  •  •  •   • 692 

CO-SURETY. 

See  Principal  and  SuBsnr. 

COURTS. 

Domestic  and  foreign, •  •  •  «  « 199 

Federal  and  state, «  •  .  • 199 


782  INDEX. 

CX)VENANT. 

For  personal  services,  generally  not  enforced, 401 

Affirmative  covenant, 401 

Negative  covenant, 402 

When  enforced, 402 

CRIMES. 

Injunction  to  restrain, 340,  352,  356^  364,  3d3 

CRUELTY  TO  ANIMALS. 

Prevention  of  cruelty  to  animals  a  charitable  purpose, 7 

CY  PRES. 

Charitable  gifts  administered  cyprd8, 52 

On  failure  of  objects, 02 

On  failure  of  purposes, 64 

On  failure  of  mode  of  execution, 64 

Application  of  residue  after  specific  appropriations, 65 

English  doctrine, • 62 

American  doctrine, 65 

Massachusetts  rule, 68 

Application  to  other  than  charitable  gifts, 60 

DEBENTURES. 

Constitute  an  equitable  mortgage, ,  436 

DEBT. 

Though  barred  by  statute,  good  consideration  for  conveyance,  .  328 

Trumped-up  debt  no  consideration, 328 

DEBTOR  AND  CREDITOR. 
See  Marshaling  AssEfrs. 

Fraud  upon  creditors, 304 

Conveyance  from  husband  to  wife, 304 

Inadequficy  of  price, 304,  331 

Voluntary  conveyance  voidable  by  existing  creditors, 333 

Voluntary  conveyance  good  as  to  subsequent  creditors,  ....  333 
Voluntary  conveyance    by  insolvent  husband,  fraudulent  as 

to  creditors, 334 

Conveyance  of  property  which  creditors  cannot  reach,  valid,  .  337 

Right  to  marshal  assels, 414,  424 

Marshaling  assets  of  xMirtnership, 414 

Effects  of  assignment  for  benefit  of  creditors,  •  •  • ^^ 

Enforcement  of  right, 426 

Remedy  of  junior  creditor  for  neglect  of  senior  to  preserve 

security, 427 

Between  what  creditors  marshaling  is  enforced, •  .  428 
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DECEDENTS.  '^«* 

Rights  of  relatives  in  body  of  decedent, 488 

Rights  of  relatives  in  reputation  of  decedent, 489 

DECREE. 

Interlocutory  decree,  when  appealable, 304 

What  is  not  a  final  decree, 364 

DEED  OF  TRUST. 

Preferences, 325 

DEGREES. 

Right  of  student  to  degree, 513 

DEVISEE. 

May  be  enjoined  from  committing  waste, 673 

DIRECTORS. 

See  CORPOBATIOMB. 

DIVORCE. 

Agreement  not  to  sue  for  divorce  a  valuable  oonsideration,    •  •   330 

DOWER. 

Dower  in  lands  converted,     114 

Release  of  dower  a  valuable  consideration,  •  • 330 

DURESS. 

A  bar  to  spe<nfic  performance, • 540 

EDUCATION. 

Advancement  o'  education  a  charitable  puii>06e,  •   .  •  •  5,  9, 16,  52 

ELECTION. 

To  reconvert  estate, •  •  .  •  .  95 

By  infants, 96 

By  lunatics, • 96 

By  married  women, ••«•••••••.  96 

Implied  election  to  reconvert, 96 

To  convert  proceeds  of  land  taken  under  eminent  domain,    •  .  116 

To  convert  proceeds  of  land  sold  at  judicial  sale, 117 

To  convert  proceeds  of  land  sold  in  partition,    •••••••.  119 

ELECTION  OF  REMEDIES. 

Mistake  of  remedy  no  election, 170 

Election  between  equitable  and  legal  remedies, 180 

Plaintiff  required  to  elect, 180 

Defendant  not  required  to  elect, 181 

Election  enforced  only  in  equity, 184 

Election  by  conduct, 185,  188 
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When  right  to  comx)el  election  aocnies,     181 

Time  granted  for  election, 181 

No  election,  unless  parties  are  the  same, 182 

Ground  of  action  must  be  the  same, 182 

When  cause  of  action  is  divisible, ,    183 

Belief  sought  must  be  the  same, 184 

All  material  facts  must  be  known, 186 

Election  between  suits  in  foreign  and  domestic  courts,  ....  185 
Election  between  inconsistent  remedies  in  the  same  forum,  .  •  186 
Inconsistent  remedies  cannot  be  pursued  concurrently,   ....    186 

Election  by  bringing  suit, 189 

Effect  of  discontinuance  of  suit, 189 

All  material  facts  must  be  known, 189 

No  election  required  between  concurrent  remedies, 190 

Election  between  actions  in  tort  and  contract, 191 

When  property  is  not  converted, 193 

In  case  of  fraud, 194 

In  case  of  dismissal  of  servant, 194 

In  case  of  conversion  of  trust  fundfl, 194 

Lis  pendcTiSf 195 

Pleadable  only  in  abatement, 195,  202 

Subsequent  suit  only  abated, 197 

Suits  in  foreign  and  domestic  courts, 197 

What  are  domestic  courts,     199 

Federal  aodstate  courts,.   .  , 199 

Parties  must  be  the  same, 200 

Must  sue  in  the  same  capacity, 200 

Cause  of  action  must  be  the  same, 201 

Remedies  sought  must  be  the  same, »  .  .  .  .   201 

Election  between  inconsistent  counts  of  complaint^  ....  202,  206 
Effect  of  Judgment,  .  '. w 202 

ELECTIONS. 

In  private  oorporatione, 12S;  136 

EMINENT  DOMAIN. 

Proceeds  of  land  taken  not  converted, 116 

Proceeds  of  land  sold  without  compulsion  converted, 116 

Proceeds  converted  in  hands  of  first  taker, 116 

EQIHTABLB  ASSIGNMENT. 

Of  future  earnings, « • SOT,  217 

Of  profits  under  contract, •• 218 

Notice,      • • 219 

Acceptance  by  debtor,     ••••••••• •••••  1S19 

Statutory  provisions, ••••••••••••   22C 
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y  Fraudulent  assignment, 220 

^  Assignment  of  rent  to  accrue, 221 

g  Assignment  of  salary  of  public  officer, 221 

J  Assignment  of  pension, 222 

4  Assignment  of  expectant  estate, 223,  228,  236 

g*  Charge  upon  expectant  estate, 239 

I  Expectants, 237 

^  Assignment  upheld  in  equity, 238 

\  Assentof  ancestor, 238 

I  Family  arrangements, 238 

I  Ratification  of  assignment, 239 

I  JEQUITABLE  CONVERSION. 

Conversion  by  will, 76,  82, 

Actual  conversion  by  sale  or  exchange, 76,  82 

Out-and-out  conversion  by  will, 86,  90 

Effects  of  conversion, 86,  87 

Conversion  of  realty, 86 

Conversion  of  personalty, 88 

Conversion  under  discretionary  power  of  sale,    ....  76,  82,  89,  90 
Conversion  under  alternative,  naked  or  contingent  power  of 

sale, 91 

Limited  conversion,     92 

Failure  of  purpose, 93 

Double  conversion, 94 

Reconversion, 96 

Who  may  reconvert, 96 

Reconversion  by  implication, 96 

Conversion  by  deed  or  contract, 97,  109 

Outrand-out  conversion  by  contract, 109,  113 

Effects  of  conversion, Ill 

Conversion  by  optional  contract,     112 

Conversion  under  discretionary  power  of  sale, 113 

Rights  of  wife  in  land  converted, 114 

Conversion  of  realty  into  personalty, 114 

Conversion  of  personalty  into  realty, 114 

Reconversion, 115 

Conversion  of  land  taken  under  the  right  of  eminent  domain,  .    116 

Conversion  of  land  sold  at  judicial  sale, 117 

Conversion  by  sale  under  statute, 118 

Conversion  of  land  sold  in  jMirtition, 119 

Time  of  conversion  under  sale  in  partition, 119 

Surplus  proceeds  of  land  sold  for  special  purpose  not  converted,    120 
Ospivetsion  o|  ground-rent, 86,  121 


786  INDEX. 

EQUITABLE  MORTGAGE. 

What  constitutes  an  equitable  mortgage, 436,  441 

Debentures, 436 

Agreement  to  give  a  mortgage, 441 

Bonds, 442 

Reservation  of  title  or  lien, 442 

Bond  to  convey  title, 442 

Assignment  of  contract  for  sale  of  land, 443 

Assignment  of  bond  to  deliver  deed, 443 

Informal  mortgage, 444 

Equitable  mortgage  in  favor  of  third  person, 444 

EQUITABLE  WASTE. 
See  Waste. 

ESTATES. 

See  Expectancy.  , 

ESTOPPEL. 

Mistake  in  remedy  does  not  estop  from  subsequent  suit,     .  .  .  170 

Estoppel  by  contract, 22S 

Estoppel  to  contest  validity  of  purchase  of  decedent's  estate 

by  executor  or  administrator, 301 

EXECUTION. 

Effect  of  stay  by  injunction, 50S 

EXECUTORS. 

Purchase  of  estate  of  decedent, 284 

Purchase  of  real  estate  of  decedent,    .  .  «  -  * 295 

Purchase  at  judicial  sale, 296 

Confirmation  of  sale  does  not  validate  purchase, 296 

Indirect  purchase  voidable, 296 

Purchase  by  third  person, 296 

Resale  to  executor, 296 

Purchase  by  executor  voidable,  not  void, 298 

Executor  entitled  to  recoup  purchase  money  exx>ended  on  be- 
half of  estate, 299 

Executor  may  be  compelled  to  keep  land  and  account  for  its 

actual  value,       SOO 

Valid  purchases  by  executors, 300 

Ratification  by  cestui  que  trusty 301 

Estoppel  to  contest  validity  of  purchase, •  •  .  301 

Acquiescence, 301 

Laches,     301 

Purchase  of  personal  property  of  decedent  by  executor,  ....  302 

Bona  fide  purchaser  from  executor  protected, 284,  302 
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EXPECTANCY.  pagb 

Assignment  of  exx>ectancyy 223,  228,  236 

Charge  upon  expectancy, 239 

Expectants, 237 

Assignment  upheld  in  equity, 238 

Assent  of  ancestor, 238 

Family  arrangemcDts, • 238 

Ratification  of  assignment, 239 

FEDERAL  COURTS. 

Relation  to  state  courts, 199 

Jurisdiction  in  case  of  strikes, ••• 8d4,'412 

FEDERAL  GOVERNMENT. 

Powers  in  case  of  strikes,  - • 364 


• 


FRAUD. 

See  Misrepresentation. 

Fraud  on  creditors,   .   •   •  ; 138,  220,  240 

Preferences  in  assignments, 138 

Fraudulent  assignments, 220 

Assignment  of  expectancy, 236 

Preference  of  directors  of  corporation, 240,  247,  257 

Exoneration  of  directors  from  liability  for  corporate  debts, 

138,  247,  259 
Dealings  between  two  corporations  haying  mutual  directors 

or  officers, 272,  282 

Mortgage  withheld  from  record, 247 

Fiduciary  relations, 284 

Purchase  of  estate  of  decedent  by  executor  or  administrator, .   .  284 

Purchase  of  real  estate  of  decedent, 295 

Purchase  at  judicial  sale, 296 

Confirmation  of  sale  does  not  validate  purchase, •  .  296 

Indirect  purchase  voidable, ' 296 

Purchase  by  third  person, 296 

Resale  to  executor  or  administrator, 296 

Purchase  by  executor  or  administrator  voidable,  not  void,  .  .  .  298 
Executor  or  administrator  entitled  to  recoup  purchase  money 

exx>ended  on  behalf  of  estate, 299 

Executor  or  administrator  may  be  compelled  to  keep  land  and 

.  account  for  its  actual  value, 300 

Valid  purchases  by  executor  or  administrator, 300 

Ratification  by  cestui  que  irugt, 301 

Estoppel  to  contest  validity  of  purchase, 301 

Acquiescence, " 301 

Laches, 301 
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Bona  fide  purchaser  from  executor  or  adminiatnitor  protected, 

284,902 
Purchase  of  personal  property  of  decedent  by  executor  or  ad- 
ministrator,      302 

Insurance  by  husband  in  favor  of  wife, 335 

Deed  to  property  taken  in  wife's  name, 336 

Fraud  a  bar  to  specific  performance, 623,  637 

FRAUDULENT  CONVEYANCES. 

From  husband  to  wife, 304 

•  Preference  of  wife, 324 

Valid  to  extent  of  consideration, 326 

What  are  valuable  considerations, • 326 

Debt  barred  by  statute, 328 

Marriage, 329 

Release  of  dower, • 330 

Release  of  homestead, % 896 

Agreement  not  to  sue  for  divorce, 330 

What  are  not  valuable  considerationiy 330 

Trumped-up  debt, 328 

Love  and  affection, 331 

Badges  of  fraud, 331 

Inadequacy  of  price, 304,  332 

Voluntary  conveyance, 333 

Voluntary  conveyance  voidable  by  existing  creditors, 333 

Voluntary  conveyance  good  as  to  subsequent  creditors,  ....  333 

Voluntary  conveyance  by  insolvent  husband  fraudulent,    .  .  .  334 

Deed  to  property  taken  in  wife's  name,    .  .   .* 336 

Conveyance  of  property  which  creditors  cannot  reach,  valid,  .  .  337 

Participation  of  wife  in  fraud, 338 

Conveyance  good  against  grantor, 338 

Burden  of  proof  of  consideration, 338 

Burden  of  proof  of  fraud, 338 

Conveyance  from  wife  to  husband, 339 

GROUND-RENT. 

Not  converted  by  voluntary  payment  under  the  deed, ....  76^  85 
Converted  by  sale  under  decree  of  ooort, 121 

HEIR. 

Assignment  of  expectancy, 223,  228,  236 

Expectimts, 237 

■ 

HOMESTEAD. 

Release  of  homestead  a  valuable  consideration, 330 

Marshaling  homestead, 482 
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HUSBAND  AND  WIFR  page 

Bights  of  wife  in  lands  converted, 114 

Reoonversion  of  married  woman's  estate, 96, 115 

Ck>nveyance  from  husband  to  wife,     304 

Fraud  upon  creditors, 304 

Proof  of  teud, 304 

Inadequacy  of  price, 304 

Dealings  between  husband  and  wife,     324 

Preference  of  wife  by  insolvent  husband, 324 

Conveyance  by  hoBbttQd  to  wife  valid  to  extent  of  consider- 
ation,      326 

What  are  valuable  considerations, 326 

Debt  barred  by  statute, 328 

Marriage,     ....*• 329 

Releaseof  dower, 330 

Release  of  homestead, 330 

Agreement  not  to  sue  for  divorce, 330 

What  are  not  valuable  considerations, 330 

Trumped-up  debt, 328 

Love  and  affection, 331 

Badges  of  fraud,    .  .  .  .  i  . 331 

Inadequacy  of  price, 804,  332 

Voluntary  conveyance, 333 

Voluntary  conveyance  voidable  by  existing  creditors, 333 

Voluntary  conveyance  good  as  to  subsequent  creditors,      .   .  .  333 

Voluntary  conveyance  by  insolvent  husband  fraudulent,    .  .  .  334 

Insurance  in  favor  of  wife, 335 

Deeds  to  property  taken  in  wife's  name, 336 

Conveyance  of  property  which  creditors  cannot  reach,  valid,    .  337 

Participation  of  wife  in  fraud, 338 

Conveyance  to  wife  good  against  grantor, 338 

Burden  of  proof  of  consideration, 338 

Conveyance  from  wife  to  husband,     339 

No  marshaling  of  assets  between  separate  creditors  of  either,  .  433 

INFANTS. 

Reconversion  by  infants, •  •     96 

INFIDELITY. 

Support  of  infidel  doctrines  not  a  charitable  purpose, 12 

INJUNCTION. 

To  restrain  award  of  contract, 71,  73 

To  compel  election  between  remedies, 180 

'  To  restrain  criminal  acts, 840, 352,  356^  364,  393 

Granted  at  suit  of  attorney  general, 355 
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Sometimes  granted  at  suit  of  private  individual, 355 

To  restrain  strike, 355,  356, 364,  410 

To  restrain  boycott, 355,  411 

To  restrain  public  nuisance, 340,  352, 386 

Granted  at  suit  of  attorney  general, 355 

Sometimes  granted  at  suit  of  private  individual, 355 

To  prevent  irreparable  injury, 356 

To  prevent  obstruction  of  mails, 364,412 

To  prevent  obstruction  of  interstate  commerce, 364, 412 

To  restrain  uUra  vires  acts  of  corporation, 340,  353 

Not  granted  to  compel  personal  service, 401 

Not  granted  to  restrain  breach  of  affirmative  covenant  of  service,   401 
Sometimes  granted  to  restrain  breach  of  negative  covenant  of 

service, 402 

Negative  covenant  not  inferred, 404 

To  enforce  marshaling  of  assets, 426 

To  abate  nuisance, 445,  448,  454, 455 

To  protect  right  of  privacy, 462 

When  not  granted, 462 

To  restrain  erection  of  statue, 462 

Injury  to  feelings  of  relatives  no  ground  for  injunction,  ....   462 

To  restrain  publication  of  photograph, 485 

To  restrain  publication  of  private  manuscripts 485 

To  restrain  publication  of  lectures, 485 

To  restrain  publication  of  drawings, 485 

To  restrain  publication  of  letters, 485 

To  restrain  publication  of  telegram 486 

To  restrain  unauthorised  use  of  name, 486 

To  restrain  libel, 486 

To  restrain  trade  libel, 487 

To  restrain  libel,  in  England, 487 

To  enforce  ri^ht  of  inspection  of  public  records, 490,500 

To  restrain  illegal  use  of  trade-mark, 599 

To  stay  waste, i  -  660,  668 

Contempt  of  injunction, 364,  413 

Effect  of  injunction  against  suit  on  statute  of  limitatioiifl,  .  587,  596 
Effect  of  stay  of  execution  by  injunction, 698 

INSOLVENCY. 

Insolvency  of  corporation,  .••••••• 240,  247,  257 

What  facta  show  insolvency, 138 

Assets  of  insolvent  corporation  a  trust-fund, 138 

Insolvency  of  hu.sband  no  objection  to  securing  debt  to  wife,    .   824 
Marshaling  assets  in  case  of  insolvency, 485 
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INSOLVENTS.  faoi 

Preferences  by  insolvents, 324 

Preference  of  wife  by  insolvent  husband, 324 

Voluntary  conveyance  by  insolvent  husband  fraudulent,  .  .  .  334 

Insurance  in  favor  of  wife, 335 

Deed  to  property  in  wife's  name, 336 

Conveyance  of  property  which  creditors  cannot  reach,  valid,    .  337 

Conveyance  good  against  grantor, 338 

Burden  of  proof  of  consideration, •••••  338 

INSURANCE. 

By  husband  in  favor  of  wife, • 836 

INTERLOCUTORY  DECREK 

When  appealable, 804 

INTERSTATE  COMMERCE. 

Injunction  to  prevent  obstruction  of  interstate  commeroe, .  364,  412 

JUDGMENT. 

What  is  not  a  final  judgment, 864 

Foreign  judgment  entitled  to  full  ftdth  and  credit, 619 

Judgment  of  justice  of  the  peace, 619 

JUDICIAL  SALE. 

Conversion  by  judicial  sale, 117 

JURISDICTION. 

Of  bill  to  construe  will, •••  677,  687 

JUSTICE  OF  THE  PEACE. 

Judgment  entitled  to  full  faith  and  credit, 619 

LABOR  UNIONS. 

See  Maoter  and  Skbvamt  ;  Stbikibb. 

Discharge  of  union  employes, • 406 

LACHES. 

A  bar  to  contesting  validity  of  purchase  of  decedent's  estate 

by  executor,  etc., 801 

When  laches  is  not  imputed, 587 

LESSER 

May  be  enjoined  from  committing  waste, 672 

LESSOR 

May  be  enjoined  from  committing  waste, 673 

LETTERS. 

Publication  may  be  enjoined, 485 
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MBEL. 

Publicatioii  not  enjoined, ^^ 

Trade  libel  enjoined,  in  case  of  irrepaiable  injury, 487 

In  England,  all  libels  may  be  enjoined, 487 

LIFE  TENANT. 
See  Waste. 

LIMITATION. 

Effect  of  injunction  against  suit, W7f  W6 

Statute  not  barred, ^^ 

Relief  only  in  equity, ^^ 

Statutory  provisions, • ^7 

Effect  of  statutory  prohibition  of  action, SOS- 
Stay  of  execution  by  injunction, 59ft 

LUNATICS. 

Reoonyersion  by  lunatics, * 

MAILS. 

Injunction  to  prevent  obstruction  of  mails, 3fl^  41^ 

HANDAMUa 

To  compel  award  of  contract, 73- 

To  enforce  right  of  inspection  of  public  records, 490,  SOD^ 

MANUSCRIPTS. 

Publication  may  be  enjoined, 485- 

MARRIAGE. 

Does  not  create  a  presumption  of  fraud,    •  • •  .   325 

Valuable  consideration, 82^ 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS. 

Marshaling  partnership  assets, • 414 

When  assets  are  marshaled, 424 

Instances, 425- 

Enforcement  of  marshaling,     42(> 

Enforcement  by  injunction, 426- 

Enforcement  by  subrogation, 426- 

Remedy  for  neglect  of  senior  creditor  to  preserve  security,    .  .  427 

Between  what  creditors  marshaling  is  enforced, 428- 

Marshaling  between  simple  and  specialty  creditors, 428 

Marshaling  between  mortgagees,  .  .  .  .  ^ 420, 431 

Marshaling  between  judgment  creditors, 42S> 

Marshaling  between  judgment  creditors  and  mortffigees, .  .  .  42^ 
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No  marHhAling  between  mortgagees  and  simple  creditors,  .  .  .  429 

No  marshaling  between  debtor  and  creditor, 430 

Marshaling  of  funds  in  different  jarisdictions, 430 

What  funds  are  marshaled, 481 

Marshaling  does  not  depend  on  the  nature  of  the  property,   .   .  431 
No  marshaling  unless  one  fund  is  subject  to  the  claims  of  all 

the  creditors, 431 

Marshaling  of  homestead, 432 

Creditors  must  have  same  debtor, 432 

No  marshaling  between  separate  creditors  of  husband  and  wife,  433 

MftwtnLling  between  creditors  of  firm  and  of  partners,     ....  43S 

Marshaling  between  creditors  of  principal  and  surety,     •  .  •  .  433 

No  marshaling  when  equities  intervene, 43S 

Marshaling  in  case  of  insolvency, 435 

Marshaling  in  case  of  bankruptcy, 435 

Marshaling  in  case  of  asmgnment  for  benefit  of  creditors,   .  420,  436 

MA8TEB  AND  SERVANT. 
SeeSruKis. 

Remedy  of  servant  for  dismissal, 194 

Contract  for  personal  services  not  enforced, 401 

Breach  of  affirmative  coyenant  of  service  not  enjoined,    ....  401 

Breach  of  negative  covenant  of  service  sometimes  enjoined,  .  .  402 

Negative  covenant  not  inferred, 404 

Dischaiige  of  union  employes, 405 

Combination  of  employes, 406,  407 

Combination  of  employers, 41S 

MISREPRESENTATION. 

A  bar  to  specific  performance, 523,  537 

What  misrepresentations  constitute  a  bar, 639 

Duty  of  vendee, 540 

Responsibility  of  principal  for  acts  of  agent, MO 

Concealment  a  bar  to  specific  performance, 540 

MISTAKE. 

A  bar  to  specific  performance, 541 

Mistake  must  be  one  of  tact, • 542 

MORTGAGR 

See  EqUTTABIJI  MoBTGAOBi 

MORTGAGEE. 

May  be  enjoined  from  committing  waste, 678 

MORTGAGOR 

May  be  enjoined  from  committing  waste, 673 
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NOTICE.  TAom 

Rights  of  purchasers  with  notice, 654 

Presumption  of  notice, 656 

NUISANCK 

Public  nuisance, 340,  362,  386 

Corporate  acts  tUtra  vires, 340,  353 

Prize-fight, 340 

Injury  to  health  or  comfort, 445,  448,  454,  455 

Contamination  of  atmosphere, 445,  448 

Abatement  by  injunction, 445,  448^  454,  455 

Extent  of  injunction, 449 

Effect  of  locality, 449 

Nuisances  j9^  «e, • 450 

Noxious  gases,    .  .  .   • ' 450 

Offensive  odors, •  .  •  .   451 

Pollution  of  water, 452 

Smoke,  dust,  etc., • 452 

Offences  against  public  morality,     453 

Noises, 448,  454,  455 

Actionable  noises, a 456 

Ordinary  noise,  no  nuisance, 456 

What  noises  will  be  enjoined, 457 

Piano-playing, •-   454 

Merry-go-round, 458 

Other  noises, 458 

No  injunction  against  anticipated  noise, 460 

Noise  and  yibration  a  nuisance, 460 

Injury  must  be  irreparable,   ...*'* •..••   461 

OFFICERS. 

See  Corporations  ;  Fraud. 

PARTIES. 

To  bill  to  construe  will, 692 

PARTITION. 

Conversion  of  land  sold  in  partition, IIO 

Time  of  conversion, 110 

PARTNERSHIP. 

Assets  of  partnership  a  trust  fund, 207 

Marshaling  assets  of  partnership, 414 

No  marshaling  between  creditors  of  firm  and  of  iiartneiB,  .  .  .  433 

Set-off  in  suits  against  partnership, •  521  i 

PATENTED  ARTICLES. 

Validity  of  public  contract  in  which  such  articles  are  spedfled,    75 
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PERPETUITIES.  'a« 

Accumulation  for  charitable  purposes 27,  51 

Charitable  gift  in  perpetuity, 47 

Vesting  of  gift  postponed, 47 

Condition  void  as  a  perpetuity,    .  .  •  •  • 48 

Alternative  gifts  in  perpetuity, 48 

Gifts  in  perpetuity  upon  contingency, 48 

Gifts  to  unincorporated  associations,  ....'** 49 

Gifts  to  prospective  corporations, 49 

PERSONALTY. 

See  Adminiotratobs  ;  Equitable  Conversion  ;  Exbcutobs  ;  Fbaud. 

PHOTOGRAPHS. 

Publication  may  be  enjoined, • 485 

POVERTY. 

Relief  of  poverty  a  charitable  purpose,  •••••....  5,  9,  13,  16 

PRACTICE. 

On  whose  behalf  bill  should  be  filed, 138 

Complaint  with  a  double  aspect^ 202,  206 

PRICE. 

Inadequacy  of  price  a  badge  of  fraud, 332 

PRINCIPAL  AND  AGENT. 

Affirmance  of  acts  of  agent 262 

Purchase  of  corporate  securities  by  officer  of  corporation  at  a 

discount, .«   •   •   •  262,  272 

Purchase  of  claims  against  corporation  at  a  discount, 271 

Responsibility  for  acts  of  agent, 540 

PRINCIPAL  AND  SURETY. 

liarshaling  between  creditors  of  principal  and  surety,  ....  433 

SetrofE  in  suits  against  principal  and  surety, 522 

Set-off  of  claims  of  co-surety, 514 

PRIVACY. 

Right  of  privacy, 462,  484 

Rights  of  surviving  relativep, 462 

Injury  to  feelings  of  relatives  no  invasion  of  right  of  privacy,  .  462 

Right  to  withhold  self  and  property  from  the  public, 484 

Right  to  restrain  publication  of  photograph, 485 

Right  to  restrain  publication  of  private  manuscripts, 485 

Right  to  restrain  publication  of  drawings, 485 

Right  to  restrain  publication  of  letters, 485 

Right  to  restrain  publication  of  telegram,     486 
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PRIVACY— Corrfinu€d. 

Right  to  restrain  unauthorized  use  of  name, 486 

No  right  to  restrain  publication  of  libel, • 486 

PRIZE-FIGHT. 

Injunction  to  restrain, > 940,  354 

PROXY. 

Agreement  to  give  proxy  not  enforced, 586 

Voting  trusts, 586 

PUBLIC  CONTRACTS. 

See  CoNTRACiB ;  iNJUKcnoH;  Mandamus. 

PUBLIC  POLICY. 

Contracts  agaii^  public  policy  not  enforced, 561,  584 

Legality  of  voting  trusts, 586 

PUBLIC  RECORDS. 

Right  of  inspection  of  public  records, 490,  496 

Who  may  inspect  records, 490,  496 

At  common  law, 496 

By  statute, 497 

Abstractor  of  titles, 490,  498 

Enforcement  of  right, 490,  500 

Enforced  by  mandamus, 490,  500 

Not  enforced  by  injunction, 490,  500 

Extent  of  right, 490,  490 

Bight  to  copy  records, 490 

QUO  WARRANTO. 

To  review  corporate  elections, 136 

RATIFICATION. 

Of  voidable  purchase  by  executor  or  administrator, 301 

REAL  ESTATE. 

See  Administrators  ;  Eminent  I>omain  ;  Equttablb  Oonvwbion  ; 
Executors;  Fraud;  Fraudulent  Convey ancbb;  Husband  Ain> 
Wife;  SpEaFic  Performance;  Waste. 

RECEIVER. 

See  Corporations. 

Appointed  in  aid  of  injunction  against  oorporationy 340 

RECONVERSION. 

See  Equitable  Conversion. 

RECORDS. 

See  Public  Rboobds. 
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BELEASE. 

Of  dower,  a  valnable  consideration, 330 

Of  homestead,  a  valuable  consideration, 330 

RELIGION. 

Advancement  of  religion  a  charitable  purpose, 5, 10, 19 

RELIGIOUS  TJ8E. 

Religious  uses  charitable, 5|  10,  19 

Superstitious  uses  not  charitable, 21 

Gifts  to  erect  and  repair  tombs,  eta, 23 

REMAINDER. 

Assignment, •• 237 

REMAINDERMAN. 

Right  to  stay  waste,  •« •••• 660 

RESCISSION. 

Of  contract, 561 

REVERSION. 

Assignment,    ••••«•      •••••••••••••••..   287 

REVERSIONER. 

Right  to  stay  waste, 660 

SCHOLARSHIP. 

Competitive  examination, 501,  511 

Award  of  scholarship, 501,  511 

SCHOOL. 

See  Dbqbebb  ;  Scbolabship. 

SET-OFF. 

In  action  against  directors  to  recover  corporate  debts,  .  *  .  .  .  165 

Claims  of  co-sureties, 514 

No  set-off  of  joint  and  several  claims, 518 

When  such  set-off  is  allowed, : 520 

Set-off  in  suite  against  partnership, 521 

Set-off  in  suits  against  princix)al  and  surety, 522 

Set-off  allowed  when  all  claims  are  united  in  one  person,    .  .   .  622 

SPECIFIC  PERFORMANCE. 

Misrepresentetion  and  fraud  a  bar, 523,  537,  539 

Mutuality  necessary, 523 

Inability  to  convey  a  perfect  title  a  bar, 523 

Duty  of  vendee, 540 

Responsibility  of  principal  for  acte  pf  agent, 540 

Duress  a  bar, 540 
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SPECIFIC  PERFORMANCE— C<m^««d.  w 

Concealment  a  bar, b40 

Mistake  a  bar, 541 

Mistake  must  be  one  of  fact, 642 

Indefiniteness  and  uncertainty  a  bar, :  >  523,  543,  551 

Uncertainty  as  to  time  of  performance,  .  •  • 522 

Uncertainty  as  to  duration  of  contract, 553 

Uncertainty  as  to  parties, 553 

Uncertainty  as  to  consideration, 554 

Uncertainty  as  to  subject-matter, 555 

Uncertainty  in  description, 556 

Description  need  not  be  by  metes  and  bounds, 557 

Description  sufficient  if  boundaries  can  be  ascertained  from  data,   558 

Uncertainty  as  to  terms  and  conditions, 559 

Effect  of  part  performance, 543 

Contracts  for  the  sale  or  purchase  of  chattels, 580 

Contracts  for  the  sale  or  purchase  of  corporate  stock,  .  561,  581,  584 

All  such  contracts  enforced  in  case  of  trust, 583 

Such  contracts  not  enforced  when  contrary  to  public  policy,  561,  584 

SPENDTHRIFT  TRUSTS. 
See  Trusts. 

STATUE. 

Erection  will  not  be  enjoined, 462 

STOCK. 

See  CORPORATIOMB. 

Contract  to  sell  or  purchase  stock, 561,  584 

Specific  performance, 561,  584 

Contract  to  control  voting  power, 561 

Not  enforced  when  contrary  to  public  policy, 561,584 

STRIKES. 

See  Conspiracy  ;  Labor  Unions  ;  Master  and  Servant. 

Legality  of  strikes, 466 

Conspiracy  at  common  law, 406 

Criminal  liability  of  strikers, 406,  407 

Rebellion  and  treason, 408 

Civil  liability  of  strikers, 409 

Injunction  to  restrain  acts  of  strikers, 355,  356»  364,  410 

SUBROGATION. 

As  a  means  of  enforcing  the  marshaling  of  aasets, 426 

Remedy  of  junior  creditor  for  neglect  of  senior  to  preserve 
security, *.  .  .   .    427 

SUPERSTITIOUS  USE. 

Not  a  charitable  purpose, • 21 
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SURETY.  »Afli 

See  Principal  and  Subbtt. 

TAXES. 

Flaymenty  as  between  life  tenant  and  reyersioner, 660 

TELEGRAM. 

Pablication  may  be  enjoined, •••••••   486 

TIMBER. 
See  Waste. 

TOMBS. 

Gifts  to  erect  and  repair  tombs, 28 

TRADE  LIBEL. 
See  Libel. 

TRADE-MARK. 

Words  of  description  not  valid  trade-marks, 608 

What  words  are  descriptive, 609 

What  words  are  not  descriptive, .  611 

Descriptive  words  in  foreign  language, 612 

Words,  etc.,  descriptive  of  quality, 612 

Words,  etc.,  not  descriptive  of  quality, 613 

Geographical  names, 599,  614 

Greographical  names  not  designating  locality  of  manufacture 

or  production, 615 

Arbitrary  words  becoming  descriptive, »  .  .  .   .  617 

Right  to  trade-mark  on  expiration  of  patent, 599,  617 

Fraudulent  use  of  descriptive  words  will  be  enjoined, 618 

TREASON. 

Committed  in  the  progress  of  a  strike, 408 

TRUST  FUND. 

Doctrine  as  to  corporate  assets, 138,  247,  257 

Doctrine  as  to  partnership  assets 207 

Application  of  the  doctrine, ^1 

TRUSTS. 

Charitable  trusts, 1,  9,  27,  47,  52,  62 

For  the  relief  of  poverty, 5,  9, 13,  16 

For  the  advancement  of  education, 5,  9,  16,  52 

For  the  advancement  of  religion,     5,  9,  19 

For  the  benefit  of  the  community, 5,  9,  24,  26 

Spendthrift  trusts, 619 

Validity, 619,  631,  632 

What  words  will  create  a  spendthrift  trust, 634 

•   Implied  spendthrift  trusts, 684 
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TRUSTS— Continued.  »«■ 

Discretion  of  trustee, 634 

Trusts  liable  to  be  defeated  by  contingency, 635 

Inseparable  interests, 635 

Grantor  cannot  create  a  spendthrift  trust  for  his  own  benefit, 

619,  637 

Spendthrift  trust  must  be  purely  gratuitous, 637 

Extent  of  protection  of  spendthrift  trust, 638 

Statutory  recognition  of  spendthrift  trusts, 638 

Spendthrift  trusts  not  affected  by  statutes  relating  to  equitable 

estates,  .  . 610 

Following  trust  funds, 640,  652 

What  property  may  be  followed, 654 

Rights  of  bona  fide  purchasers, 054 

Rights  of  purchasers  with  notice, 655 

Presumption  of  notice,   ....    • 656 

Assignment  for  benefit  of  creditorsy 640,  657 

Identity  of  fund  must  be  preserved, 658 

DejKMits  in  bank, 658 

Rights  and  remedies  of  beneficiaries, 659 

ULTRA  VIRES. 

Injunction  to  restrain  acts  tittramres, 340,353 

UNITED  STATES. 

Powers  in  case  of  strikes, 364 

VENDEE. 

May  be  enjoined  from  committing  waste, 673 

VENDOR. 

May  be  enjoined  from  committing  waste, •  CS 

VENUE. 

Of  bill  to  construe  will, 677 

VOLUNTARY  CONVEYANCE. 

See  Fraudulbnt  Conveyances  ;  Husband  and  Wzvb. 

Voidable  by  existing  creditors, 333 

Good  as  to  subsequent  creditors, •  •   .  .  333 

By  insolvent  husband,  fraudulent, 334 

VOTING  TRUSTS. 

lU^al,  if  irrevocable ;  otherwise  valid, 586 

WASTE. 

Definition, 666 

Kinds  of  waste, 606 

Voluntary  waste, 606 
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WASTE  -  Continued,  fage 

Permissive  waste, 666 

Equitable  waste, 660,  667 

Collusive  waste,     \  .   .    667 

Meliorating  waste, 667 

Jurisdiction  of  equity, 660 

Injunction  to  stay  waste, 660,  668 

When  injunction  lies, 668 

Who  may  have  injunction, 669 

Remaindermen  and  reversioners, 660,  670 

Who  will  be  restrained  from  committing  waste, 671 

Life  tenants, 660,  671 

Lessors  and  lessees, 672 

Vendors  and  vendees,     ...       673 

Mortgagors  and  mortgagees, 673 

Devisees,         673 

Account  for  past  waste, 674 

Legal  waste  of  timber, 674 

What  cutting  of  timber  is  not  waste, 660,  675 

Equitable  waste  of  timber,     675 

WILL. 

Bill  to  construe  will, 677,  687 

Jurisdiction  of  equity, 677,  687 

Existence  of  trust  generally  necessary,     688 

Not  necessary  in  some  states, 677,  689 

What  trusts  give  jurisdiction, 689 

Statutory  jurisdiction, 690 

Jurisdiction  limited  to  matters  requiring  present  action,     .   .   .    690 

Who  may  apply  for  construction  of  a  will, 691 

Parties  to  suit, 692 

Costs  of  suit, 692 
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